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Jackson v. Ati-Gen. In re King . . 
Jackson : — ^Burbury v. , 

Jacobs V. Davis . . , . 
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Distinguished. Marshall v, Glan- 
viLL - - Div. Ct. [1917]2K. B.87 

Binns, In re - - - -[1896] 2 Ch, 584 

Overruled. In re Melton. Milk v. 
Towers - C, A. [1917] W. N, 310 

Blaschech v. Bussell - (1916) 33 T. L. R. 51 

Affirmed - - - 83 T. L, R. 74 

Boddingfon v. Clatrat - (1884) 25 Ch. D. 685 

Followed. In re Babklie 

[1917] 1 1. R. 1 

Bdkkow, Vaughan, S Co. v. Compania Minera 
de Sierra Minera, (1916) 86 L. J. (K. B.) 
1776. * 

Affirmed - C, A. 86 t. J. (K. B.) 439 


Bolivia (Bepuhlic of) Exploration Syndicate, In 
re, [1914] 1 Ch. 139. 

Followed. In re Suarez. Suarez 'u. 
Suarez - - - [1917] 2 Ch, 131 

Bolton Y, Bolton - - (1879) 11 Ch. D, 968 

Followed. In re Walmsley and 
Shaw’s Contract - [1917] 1 Ch. 93 

Bond, hi re ----- [j901]l0h. lo 
Referred to. Talbot v. Jevers 

C. A. [1917] 2 Ch. 363, 376 

Bo) rowma n v. Bra ytoii - - { 1 87 6) 2 Ex. D, 1 5 

Followed. / n re Harrison and Micks, 
Lambert & Co. - - Biv. Ct. 

[1917] 1 K. B. 755 

Boulton Y. Beard, (1853) 3 D. M. & G. 608, 012. 

Principle laid down by Turner L.J- in, 
applied. In re Walker. Dunkerly 
V. Hbwerdine - [1917] 1 Ch. 38 

Bowinan v. Secular Society, Ld. - [1915] 2 Ch. 447 
Affirmed - H. L. (E.) [1917] A. C. 406 

Boyd's Trusts, In re, Devereux v. Calm, [1916] 
1 1. R. 121, 

Affirmed sub nom. O’Connor v. 
Tanner - H. L. (Ir.) [1917] A. C. 25 ; 

[1917] 1 L R. 56 

Bradfo) d Corporation y, AIyers,[ldW] 1 A. 0. 242 
Applied. Hayes v. King’s Co. 0. C. 
Div. Ct. (Ir.) [1917] 2 I, R. 496 

Brake v. Inland Bev. Commrs.,11915] 1 Bh B. 731 
Principles laid down in, applied. 
Ferguson v. Inland Rev. Commrs. 

C. A. [1917] 1 K. B, 193 

Briggs v. Hartley - (1850) 19 L. J. (Ch.) 416 

Overruled. Bowman v. Secular 
Society, Ld. H. L. (E.) [1917] A. C. 406 

Bristol Corporation v. Great Western By. Co. and 
Midland By. Co., (1916) 14 L. G. R. 
756. 

Reversed - C. A. 86 h. L (Ch.) 358 

Bristol Corporation v. Sinnott, [1917] 2 Ch. 340 
Affirmed - C. A. [1917] W. N. 311 

British and Foreign Marine hisurance Co. v. 
Sanday Co., [1910] 1 A. C. 650. 
Followed. Associated Oil Carriers, 
Ld. V. Union Insurance Society of 
Canton, Ld. - [1917] 2 K. B. 184 

British ACociation of Glass Bottle Manufacturers, 
Ld. V. Forster Sons, Ld., [1917] W. N. 
22 . 

Affirmed - C. A. 86 L. J. (Ch.) 489 

British Thomson- Houston Co. y. Digram, Ld., 
(1916) 33 T. L. R. 136. 

Affirmed - - C. A. 34 R. P, C, 117 

Brockman, In re - - [1909] 2 Ch. 170, 177 

Form of order approved in, discussed, 
re Plummer - [1917] 2 Ch. 432 

Brooke v. Inland Bev. Commrs., [1917] 1 K. B. 61 
Affirmed - d A. [1917] W. N. 382 

Brooke v. Price - ; - [1916] 2 Ch. 345 

Affirmed - H. L. (E.) [1917] A. C. 116 

Brooks Y. Bagshav) - - [1904] 2 K. B. 798 

Applied. Rex v. Cork Co. JJ. 

[1917] 2 I. R. 430 
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Brown dh Co. {John), In re - [1914] W. 434 : 

Beferred to. In re Atlantic Patent I 

i^sa. Co. - [1917] W. K. 214, 253 j 

Buekletf, Inre - - - [1917] 1 I. B. 47 j 

. Referred to. In re Smith 

[1917] 1 1. E, 170 I; 

Bulkr, In re, BulUr v. Giber m, 74 L. T. 400 ; 
Followed. In re Woolley. Oath- ! 
CAET i?. Eyskens - [1917] W. K. 279 I 


sKawis {Lord) BeUkmen^, In re, [1909] 2 Ch. 
329. 

Applied. Ifi re Fowlee - - C. A. 

[1917] 2 Ck. SOT 

DistiDgnisked. In re BEEBStOEP- 
Hope. Albbnham v* Beebsioeb- 
Hope . - - [1917] 1 Ck. 287 

udiansen's Trade Marh • 3 R. P. C. 54 

FoEowed. In re Richard Crispin & 
Co.’s Applications [1917] W. N. 299 


Bums Y. Johnston - - [1916] 2 1. E. 444 

Alfirmed - C. A (Ir.) [1917] 2 1. E. 187 

Bmk V. AUam • - (1874) L. R. 19 Eq. 16 

Followed. In re Mackenzie. Thorn- 
ton V. Huddleston - [1917] 2 Ck. §8 

Bniierknowk Colliery Co. v. Bishop Auckland I 
Industrial Co-operative Society, [1900] | 
A. a 305 I 

Statement by Lord Maenaghten in, at i 
p. 313, applied. Davies v. Powell : 
Duppeyn Steam Coal Co. ; 

C.A. [1917] lCk.488, 506; 


Cadbury Brother^ Application, In re, [1915] 

1 Gh. 331. 

Distingiasked. In re Ceawfoed 
(WmiuuM) ki Sons’ Appijcation 

[1917] 1 Ck. 550 

Calderon v. Atlas Steamship Co., (1897) 170 

U. S. 272. 

Considered. Anthony Hoedeen & 
Sons, Ld. v. Commonwealth and 
Dominion Line, Ld. 

[1917] 2 E. E. 429 

Cdko Bf inters^ Asao&iaiion v. Higham, [1912] 1 
K. B. 103. 

Referred to. Carlton Main Colliery 
Co. V. Olawley - -C.A. [1917] 

2 K. B. 691, 704 

Cam^eU v. Frenoh - - (1797) 3 Ves. 321 1 

Disenssed. In re Chijechill. TA3rLOR j 

V. Manchestkb University I 

[1917] 1 Ck. 206 j 

Garrick v. Erringion - (1726) 2 P. Wms. 361 i 
Distinguisked. In re Willis. Gross- 
man V. KjeekaIiDY - [IOjH'] 1 Ck. 865 

Gammxjor v. Strode, (1834) 2 My. & K. 705, 724 

Dlsenssed and explained. Holliday 
Lockwood - - [1917] 2 Ck. 47 

Chapman v. Brown - - (1801) 6 Ves. 404 

Distinguished and principle of, dis- 
sented jErom. JCelly v. Att.-Gen. 

[1917] 1 L E. 183 


Ghristopheraon v. Naylor - (1810) 1 Mer. 320 
Considered. In re Hickey. Bed- 
does V. Hodgson - [1917] 1 Ck. 601 

CiU>,The - • - - (1881) 7P. D.5 

Followed. H. Newsum & Co. v. 
Bradley - - [1917] 2 K. B. 112 


Clark V, London General Omnibus Co., [1906] 2 


K. B. 648. 
Referred tot 
S.S. Amebika 


Admiralty Commes. v. 

. H. L. (E.) 
[1917] A. C. 88, 49 


Clarke v. Bkksort - - (1858) F. B. & E. 148 

Dicta in, disapproved. Abmsteong v. 
Jackson - • [l^l*^] ^ 

Cohen v.MUcheU - - (1890)25 Q. B. D. 2G2 

Referred to. Hill v. Settle 

C. A. [1917] 1 K. B. 319 

Collins V. Sedgwick - - [1917] 1 Ch. 179 

Foiioived. hi re Condran. Condran 
u. Stark - - [1917] 1 Ck. 689 


CoUman v. Roberts - - [1896] 1 Q. B. 467 

Referred to. Wallace t?. Dixon 
Biv. Ct. (Ir.) [1917] 2 1. E. 236, 243 

Considine v. Mchierney - [1916] 2 A. C. 162 
Dictum of Lord Lorebum in, explained. 
Watts v. Manchester Corporation 

0. A. [1917] 1 K. B. 791 

Cooper V. Coop&t - - (1874) L. R. 7 BE- L. 63 

Expkkaed. Vannsck Bbnham 
^ [1917] 1 Ck. 60 

Cooper v* Wake • - [1915] 3 K. B. 210 

Applied* Shaddick v» ^Palmers 
ShipbuiiiDING Co. - - ' - C. A. 

861. J. (K, B.) 1017 

Copiapo Mining Co., In re, (1894) 10 T. L. R. 
180; Annual Practice, 1917, p* 1121.^ 
Observations of lindiey HJ. in, dis- 
cussed. Nash v. Eochpoed R. D. 0. 

C. A. [1917] 1 K. B. 384 

Cornelius v. PkiUi^ - [1916] 2 H. B. 719 

Appeal allowed 

H. L. (E.) [1917] W. H. 871 

CounMss of Warwick Steamship Co, v. Le Nickel 
Socidtd Anonyme, [1917] W. N. 132. 




CMrkriSi Jn re, Cha^ris v. Biddalph, [1917] 1 
377. . 

Bewetsed on two points - - C.A. 

[1917] 2 Ck. 379 

Cheater v. Cm^ - ^ n [1917] 2 K. B. 516 

Judgment of Rowlatt J. affirmed 
^ aA^LlSlT] W.N. 365) 


Cowan v. Milbourn - (1867) L, R. 2 Ex. 230 
Overruled. Bowman t?. Secular 
Society, Ld, - - - I». (E.) 

[1917] A. C. 406 

Cox V. Dublin City DistiUery, [1906] 1 1. R. 446 ; 
[1915] 1 1. R. 345., 

Reversed - C. A. (Ir.) [1917] 1 1, S. 203 
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Cox V- Hairs - - (1890) 15 App. Cas. 506 

Disfcingmslieci. Hollij^'shead v. 
McLoeghli^ - - - H. L. (Ir.) 

[1917] W. N. 384 

CraMj Inre ^ - - - [1908] 1 Ch. 379 

Bistinguislied. Jn re Ramsay. Thoepe 
t\ Ramsay - - [1917] 2 CE. 64 

Craslr v. Wigan - [1909] 2 K. R. 635, 638 

Dictum of Cozens-Hardy M,R. in, | 
diseusbcd. Thom (Margaret) or 
S iMPSOH V. SlHCLAIE - K. I. (ScD 
[1917] A. C. 127 
Distinguished. Feaehley v. Bates 
& Northclipee - - - C. A. 

86 L. J. (K. B.) 1000 

Criitall Manufacturing Co, v. London (7. 0., (1910) 
75 J. R. 203. 

Observed upon. Hamptoh v. Glamob- 
GAH C. a - H. L. (E.) [1917] A. C. 13 

Crosby v. Leng - •• (1810) 12 East, 409 

Referred to. Admibaety Commes. v. 
S.S. Ameeika - - - H. L. (E.) 

[1917] A. C. 38, 48 

Crown Bank, In re - (1890) 44 Cli. D. 634 

In re Axolo-Chban Oil, Bitumen, 
AND Asphalt Co, - - C. A. 

[1917] 1 Ch. 477 

Daimler Co, v. Continental Tyre and Ryhber Co., 
[1916] 2 A. C. 307, 346. 

Distinguished. In. re Hilckes. Ex 
' parte Mtjhesa Rubber Plantations, 
Ld. - - C. A. [1917] 1 K. B. 48 

Daimler Co. v. Continental Tyre arid Evhher Co. 
{Greal Britain), [1916] 2 A. 0. 307, 347. 
Observations of Lord Parker in, ap- 
plied. Tinglby V, Muller 

C. A. [1917] 2 Ch. 144 
Dalglish v. Jarvie - (1850) 2 Mac. & G. 231 

Pollowed and applied. Rex v. Ken- 
sington Income Tax Commrs. 

C. A. [1917] 1 K. B. 486 

D^Angihau, In re - - (1880) 15 Ch. D. 228 

Pollowed. In re Peyce. Nevill v. 
Peycb - - - [1917] 1 Ch. 234 

D" Auvergne v; Cooper - [1899] W. N. 256 

Commented upon. Hosack v. Robins 
C. A. [1917] 1 Ch. 332 
Davies v. Powell Duffryn Steam Coal Co., (1916) 
115 K T. 774. 

Affirmed - C. A. [1917] 1 Ch. 488 

Davies v, Bhondda U. D. C. - [1917] \T. N. 139 
‘ Appeal aHowed C. A. [1917] W. N. 321 

Dawkes v. Coveneigh - - (1652) Sty. 346 

Referred to. Abmibalty Commes. v. 
aa Amebika . . H. L. (E.) 

[1917] A. C. 38, 48 

Dawkim v. Lord Bokeby - (1866) 4 F. & P. 806 
Approved and applied. Rex v. 
Army Council. Ex parie Ravens- 
CEOET - Biv. Ct. [1917] 2 K B. 504 

Debtor, In re a - - - [1903] 1 K, B. 705 

Discussed and applied. In re A 

Debtor. Ex parte The Petitioning 
Creditor - C. A. [1917] 2 K. B. 60 


^ Debtor, hi rea ~ - - [1915] 1 K. B. 287 

Explained and distinguished. In re 
A Debtor (No. 28 of 191 7). Ex parte 
The Petitioning Creditors v. The 
Debtor - Biv. Ct. [1917] 2 K. B. 808 

Degg v. Midland By. Co., (1857) 1 H. &N. 773. 
Distinguished, Hayward v. Drury 
Lane Theatre, Ld. and Moss’ 
Empires, Ld. - - - C. A. 

[1917] 2 E. B. 899 

Delves v. Delves - (1875) L. R. 20 Eq. 77 

Dictum of Malins V.-C. in, disapproved. 
In re Long vale Brick and Lime 
Works - C. A. (Xr.) [1917] 1 1. E. 321 

Dcm psey v. Caldwell Co. - 1914 S. C. 28 

Followed, Mulligan ik Glasqoiv 
CORROEATION 

Ct. Sess. (Sc.) 10 B. W. C. C. 476 

Dennis v. White {A.J.) d? Co., [1916] 2 K. B. 1. 
Reversed - H. L. (E.) [1917] A. C. 479 

D'' Este s Settlement Trusts, hire - [1903] 1 Ch. 898 
Distinguished. In re Wilkinson’s 
Settlement. Butlee v. Wilkinson 
[1917] 1 Ch, 620 
Dewhurst Sons' Trade Mark, In re, [1896] 2 Ch. 
137. 

Applied. 1% re Crispin & Co.’s 
Trade Mark - [1917] 2 Ch. 267 

D'Huart v. llarkness - (1865) 34 Beav. 324 

Followed. In re Wilkinson’ s Settle- 
ment. Butlee v. Wilkinson 

[1917] 1 Ch. 620 

D Islington Hematite Iron Co. v. Possehl Co., 
[1916] 1 K. B. 811. 

Followed. Marshall v. Glanvhl 

Biv. Ct. [1917] 2 K. B. 87 

Doe V. Evans - - (1839) 10 Ad. & E. 228 

Discussed. In re Chueohill. Tay- 
LOB V. Manchester University 

[1917] 1 Ch. 206 

Doe V. Galliai - (1833) 5 B, & Ad. 621 

Distinguished. In re Hobbs. Hobbs 
Hobbs - C. A. [1917] 1 Ch. 569 

Douglas, In re, Obert v. Barroic, 35 Oh D. 472. 
Distinguished. Commrs. of Ohari- 
TIES z?. MUaetan - [1917] 1 I E. 388 

Dower y. D»weT - - (1885) 15 L. R. Ir. 264 

Apxnoved. In re Turner 

[1917] 1 Ch. 422 

D^Oyly, In re - - - [1917] 1 Ch. 556 

Distinguished. In re Eye. Hall v. 
Eve - - - [1917] 1 Ch. 862 

Du Cros' Applications, In re - [1913] A. 0- 624 
Distinguished. In re British Thom- 
son-Houston & Co.’s Application 

[1917] W. K. 88 

Dugdale v. Lovering - (1875) L. R. 10 C. P. 200 
Considered. Gory v. Lambton and 
Hetton Colliebie-s €. A. 115 L. T. 87 8 

Dunlop Pneumatic Tyre Co. v. Dunlop Alotor 
Co., [1907] A. C. 430. 

Discussed. Albion Motor Car Co. u. 
Albion Carriage and Motor Body 
Works, Ld, - - 34 B. P, C. 257 
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Durham Bros, v. RohtrUon - [1898] 1 Q. B. 765 
Applied, Jones v, Woodwabd 

116 I. T. 378 

DyUs V. Blahe - (1838) 4 Biag. K C. 463, 477 
Discussed and explained. Holliday 
«?. Lockwood - - [1917] 2 CF. 47 


Bariev. Kingscoie • - - [1900] 2 Ch. 585 

FoUowed. Cole v. De Tbaffoed and 
Wife - Biv. Ct. [1917] 1 K. B. 911 

Bhhtd Vale Steel, Go. v. Madeod <0 Co.. 
(1916) 32 T. L. B. 485. 

Affirmed - - H. L. (E.) [1917] 

W. K. 109 

Bmbury, In re, Page v. Bowyer - 109 L. T. 511 
Distinguished, In re Langlands, 
Langlands t\ Langlands 

117 I. T. 11 

Bnhyde,.Ld. v. Eohcrts - - [1917] 1 Ch. 109 

Distinguished, Upjohn v. Hitchens. 
Upjohn v. Fobd - [1917] W. N. 366 

Brrington v. Carrkh - (1728) 5 Bro. P. C- 391 
Distinguished. In re Willis. Cross- 
man Kirkaldy - [1917] 1 Ch. 365 

BrsUne v, Adeam - (1873) L, B. 8 Ch. 756 

Applied. CHEAT3EE V. Catbb 

C. A, [1917] W. N. 865 

BveraU v. Brown, [1905] 2 K. B. 196 ; [1906] 2 
K. B. 884. 

Applied. Sargeant v. Watts 

Div. Ct. [1917] 2 K. B. 624 

Mwim V. BuMercuf Margarine Co., [1917] W. N. 
89 ; 34 B. P. C. 232. 

Affirmed - - C. A. [1917] 2 Ch. 1 

Followed. Albion Motor Car Co. v. 
Albion Carriage and Motor Body 
Works, Ld. - - 34 B. P. C. 257 

Exmouth {Viecount), In re, (1883) 23 Ch. D. 158. 
Applied. In re Fowler - C. A. 

[1917] 2 Ch. 307 


Pmnmorth Local Board v. Compton, (1886) 34 
W. B. 334. 

Explained. Bristol Corporation v. 
SiNNOTT - - 2 Ch. 840 

FaweUt, In re ^ - - (1885) 30 Ch, D. 231 

. Applied. Bex u. Westminster As- 
sessment Committee. Ex parte Lon- 
don AND Provincial Victuallers, 

Ld. - - C. A. [1917] 2 K. B. 215 

Ferguson v. Inland Bev. Commrs., [1916] 2 K. B. 
553* 

Affimed * C.* A. [1917] 1 K. B. 193 

FMcImt, In re, Mmding v. Fletcher, [1917] 1 Ch. 
147, 

Beversed - C. A. [1917] 1 Ch, 339 

Fletcher v. AsMmrmr (1119), 1 Bro. 0. C. 497; 
1 Wh. & T. L. C. Sth ed, 347. 
Distinguished, Talbot v. Jevers 

C. A. [1917] 2 Ch. 363, 868 


Fletcher v. Byhnds, (1866) L. R. 1 Ex* 265 ; 
(1868) L. B. 3 H. L. 330. 

Referred to, Greenock Corpora- 
tion V. Caledonian By* - H. L* (Sc.) 

[1917] A. C. 556 
Holgate V. Bleazard 

Biv. Ct. [1917] 1 K. B. 443 

Foley V. Burndl, (1783) 1 Bro. 0. C. 274, 285; 
(1785) 4 Bro. P. a 319. 

Principle established by, applied. In 
re Bebesford-Hope. Aldenham v. 
BERisFORD-HoPE - [1917] 1 <ffi. 287 

Forder v. Great Western By. Co., [1905] 2 K. B. 
532. 

Applied. BrcKTON u. London and 
North Western By. Co, 117 L. T. 656 

ForsbrooTc v, Forshrook - (1867) L. R. 3 Ch. 93 
Distinguished. In re Hobbs. Hobbs 
V. Hobbs - C. A. [1917] 1 Ch. 56 

Fortlaye, Lt re - - - [1916] W. N. 214 

Not followed. At Masson. Morton 
r. Masson - C. A. [1917] W. N. 252 

Foster v. Greed Western By. Co., (1882) 8 Q. B. D. 

616. 

Discussed. Gray v. Lord Ashburton 
H. I. (E.) [1917] A. C. 26 

Fowler, In re, Fowler v. Fowler, [1917] W. N. 
114. 

Affirmed - C. A. [1917] 2 Ch. 807 

Fowler v. Midland BUdric Corporation for Power 
Distribution, Ld., [1917] 1 Ch. 527. 
Affirmed - C. A. [1917] 1 Ch. 656 

Francis v. Cockrell - (1870) L. B. 5 Q. B. 501 
Considered. Liebig’s Extract of 
Meat Co. v, Mersey Docks and 
Harbour Board and Nelson & Sons 
117 L. T. 880 
Followed and applied. Maclenan v 
Segar - - [1917]2K.B.825 

Fraser v. Military Authorities, [1917] W. N. 147 ; 
116 L. T. 447. 

Followed. Bidout v. Cope 

Biv. Ct. [1917] 2 K. B. 706, 712 

Stone u. Wood ~ - Biv. Ct. 

[1917] 2 K. B. 885 

Freeman v. Cooke - - - (1848) 2 Ex. 654 

Followed. Pierson v. Altrincham 
U. D. C. - Biv. Ct. 86 I. J. (K. B.) 969 

Fulton v. Andrew - (1875) L. B. 7 H. L. 448 
Referred to. Gregson v. Taylor 

[1917] P.256 

Galloway v. Galloway - (1914) 30 T. L. B. 531 
Applied. Law v. Harragin 

88 T. L. R. 381 

Gane v. Ntyrion Bill Colliery Co., [1909] 2 K. B. 
539. 

Distingmshed. Lancashire and 
Yorkshire By. v. Highley 

H. L. ^.) [1917] A. C. 352 

Gateshead Guardians v. Durham C, C., [1917] 
W. N. 136. 

Beversed - C. A. [1917] W. K. 240 
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Gcot(j^ t. Jainc? > - [1914] 1 K. B. 278; 

Referred to. Wallace ik Dixon i 
Biv. Ct. (Ix.) [1917] 2 I. B. 241 

Germayi Dafe Coffee Co.^ I?? re, (1882) 20 Ch. D. ' 
169. 

Biseiissed. re Anglo-Cuban Oil, 
Bitumen, and Asphalt Co. 

C. A. [1917] 1 GK 477 

Grrmanta, Tlie - - - [1910] P. 5 , 

Affirmed - -DC. [1917] A, C. 375 
Oilmour & Co. - - (1901) 6 Com. Cas. 72 ! 

Commented upon and distincnished. . 
Levy v. Goldhill - [1917] 2'Cli. 297 

OirmoriY. WoodfuU - (1825) 2 C. & P. 41 

Referred to. Adaubalty Gommrs. v. 
S.S. Amebika " - - H. L, (E.) 

[1917] A, C, 38, 48 

Gold Co., In re - - (1879) 12 Cb. D. 77 

Dicta im considered. I71 re A Debtor 
(N o. 3 OF 1900). Air par^e Goldstein 

Biv. Gt. [1917] 1 K. B. 558 

Goring y. MaliMedl - - [1907] A. C. 225 

Follo’wed and applied. In re Bbown. 
Leeds v. Spenceb - [1917] 2 Ch. 232 

Grand Surrey Canal y. Hall, (1840) 1 M. & G. 
392. 

Applied. Att.-Gen. u. Hemingway i 
15 L. Gr. B. 161 

Great Central My. Co, v. Heivkit, [1916] 2 A. 0. , 
511. ! 

Distinpcuisiied. Morbison v , Shef- I 
field C0EPOE.4TION “ * C. A. I 

[1917] 2 K. B. 866 * 

Great Eastern. Ry, Co. v. Hackney District Board 
of Works, (1883) 8 App. Cas. 687. 
Followed. hlACEY r. James 


Hagelherg (IF.) Aciien-Gesellscliaft, In re, [1916] 
^2 Ch. 503. 

Applied. In re Th, Goldschstidt, 
Ld. - - - [1917] 2 Ch. 194 

Hagen, The - - - - [1908] P. 189, 201 

Followed and applied. Rex v. Ken- 
sington Income Tax CoMms. 

C. A. [1917] 1 K. B. 486 

Hakan, The - - - - [I9ir>] R 266 

Affirmed - J. C. [1917] W, N.-289 

Hall-Dare y. Hall-Dare, (1885) 31 Oh. B. 251 
Discussed and followed. Meeking v. 
Meeking - - [1917] 1 Ch. 77 


86 L. J. (K. B.) 1257 
Great Indian Peninsula My. Co. y. Saunders, 
(1861) 1 B. & a 41 ,* (1862) 2 B. & S. 
266. 

Distinguished. Wilson Beothers i 
Bobbin Co. r. Green [1917] 1 K B. 860 i 

Great WeMcrn Ry. Co. r. Helps, 86 L. J. (K. B.) 
1006. 
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HeUiweU v. Eashins - (1911) 9 L. G. R. 1060 
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C.A. 86 L. J. (K. B.) 1011; 
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Hobbs - - C. A. [1917] 1 Ch. 569 

Hummel v. Hummel - [1898] 1 Ch. 642 
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Inland Rev. Commrs. v- Duke of Devonshire^ 
[1914] 2 K. B. 627. 
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Johnston v. Ohestergate Rat Manufacturing Go., 
[1915] 2 Ch. 338. 

Distinguished- Collins v. Sehgwick 
[ 1917] 1 Ch. 179 

Jones V. Gihhons - - (1853) 8 Ex. 920 ; 
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Applied. Greenock Corporation v. 
Caledonian Ry. - H. L. (Sc.) 
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Dictum in, disapproved. In re Wil- 
kinson’s Settlement. Butler v. 
Wilkinson - - [1917] 1 Ch. 620 

Kronprinzessin Cecilia - (1917) 33 T. L. R. 139 
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Applied. Joshua Buokton & Co. v. 
London and Hoeth Western Ry. Co. 
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[1917] 2 Ch. 307 



It 


TABLE OF CASES FOLLOWED, OVIEEULED, Ac. 


LiUy & C(h V. Stephenson dh €o., (1895) 22 E, 
278. 

Dictum of Lord Trayner in, disap- 1 
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Appeal aUowed - H. L. (Ir.) [1917] 
2 I. E. 622 ; [1917] W. E. 818 

MackiU v. Wright, (1888) 14 Apj). Gas. 106. 
Distinguished. W. Millae & Go., Ld. 
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MeguerdiUhian v. LigUhound - [1917] 1 K, B, 297 
Affirmed - C, A. [1917] 2 K. B. 298 

Melton, In re. Milk v. Towers, 86 L. J. (Ch.) 708 ; 
[1917] W. N. 215. 

Affirmed - C. A. [1917] W. E. 810 

Metropolitan Bank v. PooUy, (1885) 10 App. Cas. 

210 . 

Dictum of Lord Selbomein, considered. 
Neville v. London Express News- 
papers, Ld. - C. A. [1917] W. H. 203 

Metropolitan Water Board v. Avery, [1914] A. G. 
118, 

Distinguished. Baebett v, Ilkeston 
Corporation - [1917] 1 K. B. 827 

Metropolitan Water Board v, Dick, Kerr <k Co,, 
[1917] 2 K. B. 1. . 

Affirmed - H. I. (E.) 34 T. L. E. 113 

Michael v. Spiers ds Pond - (1909) 101 L. T. 352 
Followed. Oemiston v. Great Wes- 
tern By. Co. - [1917] 1 K. B. 598 

Midlmd Insurance Co, v. Smith, (1881) 6 
Q. B. D. 561. 

Inferred to. Admiealty Commbs. t\ 
S.S. Ameeika - H. L. (E.) [1917] 
A. C, 38, 49 

Midland My. Co. v. Warmr, Sons J* Co,, (1916) 
33 T. L. R. 75. 

Affirmed - - C. A. 116 L. T. 662 

Miles V. Harford - - (1879) 12 Oh. D. 691 

FoEowed. In re Beeespobd-Hope. 
Aldenham V, Bebbseoed-Hopb 

[1917] 1 Ch, 287 



hi 


THE COMPLETE GUBEENT DIGEST, 1917. 


31 Usui dh €o. r, Watis^ Waifs cfc Co., [1910] 2 
K. B. 820. 

Varied - H. I. (E.) [1917] A. C. 227 
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followed. Vannbce: v, Behham 

[1917] 1 Ck. 60 

Sugdews Trusts, In re, Sugden y. Walker, [1917] 
1 Ch. 511. 

Varied - - C. A. [1917] 2 Ck. 92 

Sullivan, In re, SuUivan v. SnUivan, [1916] 1 

I. B. 248. 


"Tarry y. Ashton - - (1876) 1 Q. B. D. 314 

Distinguished. Peitchaed v. Peto 

[1917] 2E. B. m 

Taylor v. Best - - - (1854) 14 0. B. 487 

Discussed. lure Suarez. Suarez v. 
Suarez - - - [1917] 2 Ck. 13i 

'Taylor v. IJaygarth - - (1844) 14 Sim. 8 

Referred to. Talbot v. Jevers 

C. A. [1917] 2 Ck. 363, 369 

Tebhiit Brothers y. Sinith - [1917] W. N. 130 
Appeal allowed - G. A. [1917] W. H.241 

Tennants {Lancashire), Ld. v, Q. S. Wil'-on ck Co,, 
[1917] 1 K. B. £08. 

Reversed - H. L. (E.) [1917] A. C. 495 

Thai, The - - - . [1917] P. 141 

Affirmed - - J. C. 33 T. L. R. 292 

Thames and Mersey Marine Insurance Co. v. 
Van Laun, [1917] 2 K. B. 48, n. 
Followed. Hood v. West End Motor 
Car Packing Co. - - - C. A. 

[1917] 2 K. B. 38 

Thom or Stmyson v. Sinclair - 1916 S, C. 85 
Reversed - H.L.(Sc.) [1917] A. C. 127 

TJw)n or Simyson v. Shiolalr - [1917] A. C. 127 
AppPed. Fear2?ley v. Bates & 
i?\ OETHCLIEFE C. A. 86 L. J. {E. B.) 1000 
Marsh r. Pore & Pearson 

C. A. [1917] W. 21. 262 

Thomas v. Hamlyn ds Co. - [1917] 1 K. B. 527 
Distinguished. In re Condrah. Con- 
DBAN t% Stark - [1917] 1 Ck. 639 

Thompson s Trusts, In re - (1856) 22 Beav. 506 
Referred to. Talbot y. Jevers 

C. A. [1917] 2 Ck. 363, 370 

Thornton v. Bright, (1836) 2 My. & Cr. 230, 234, 
255. 

Applied. In re Thorne. Thorne v. 
Campbell-Prsston - [1917] 1 Ck. 860 

Thurshy v. Bedes - - (1900) 49 W. E. 281 

Approved and followed. Chaero- 
niere r. Lambert - » - C. A. 

[1917] 2 Ck. 366 


Affirmed - C. A. (Ir.) [1917] 1 1. E. 38 

Sutro {L.) da Go. and HeiXbut, Symons ds Co., In re, 
fl9l7] W. N. 5. 

* Affirmed - C. A. [1917] 2 K. B. 348 

Sutton Y. Sutton - - (1882) 22 Ch. D. 511 

Principle of, applied. In re Turner. 
Klaftenberger V. Groombridge 

[1917] 1 Ck. 422 , 

Swan, The ■ (1870) I. R. 3 A. & E. 314 | 

Followed, The Montrosa 

[1917] P. 1 

Swann v. PhiUips - (1838) 8 Ad. & E. 457 

FoUowedL Banbury v. Bank op 
Montreal - C. A. [1917] 1 K. B. 409 

Tamplin Steamship Co. v. Angh-Mezican Petro- 
leum Products Co., [1916] 2 A* C. 397. 
Followed- Marshall v. Glanyile 

Biv. Ct. [1917] 2 K B. 87 
Modern Transk)rt Co. v. Duniseio 
Steamship Co. - C. A. [1917] 1 X. B. 370 


Tliigley v. Mulkr - - - [1917] W. H. 21 

Reversed on one point 
^ G. A. [1917] 2 Ck. 144 

Tipperary Co-operative Creamery Society y. 
HanUy, [1912] 2 L R. 688. 

Judgment of Holmes L.J. M, com- 
mented on. Coolmaynb and Fet- 
HARD Co-operatiye Creamert, Ld. V. 
Bulfin - c. A. (Ir.) [1917] 2 I. E. 107 

Toplls V. Crane - (1839) 5 Bing. N. C. 636 

Considered. Cory v, Lambton and 
Hbtton CoLleeries 

C. A. 115 L. T. 788 

Toronto and York Radial My. y. Toronto Corpora- 
tion, (1913) 25 Ont. W. R. 315. 
Distinguished. Toronto and York 
Radial Ry. t?. Toronto Corporation 

J. C. 86 L. L (P. C.) 119 

I Towler v. Sutton ■ (1916) 14 L. G. E. 1154 

Applied. Blake v. Dungoor 
‘ Div. Ct. 15 L. a. R. 843 



TABLl OF CASES FOLLOWED, OYEBBULED, Ac. Isi 


Tozer y. Viola, 117 L. T. 17 ; [1917] W. X 244 
EsYereed - C. A. [1917] W. H. 342 
Ajipeai allowed - [1917] W. 342 

Ttebeck V, Oroudace - - 33 T. L. K. 298 

Affirmed - C. A. [1917] W. N. 340 

Tre.« Y. yre«3 - . (1887) 12 P. I). 128 

Followed. PhilIiIPs t?. Eaixiiips 

[1917] P. 90 1 

Trmmnmi, in re, - - [3910] 2 Cti. 538 

Applied* hi re FuTOEE - C. A. 

[1917] 2 CB. 307 

Union Imurame Societi/ of Canton y. George. 
Wilh dz C%, [1910] 1 A. C. 281, 280, 
288. 

Observatioua in, explained. Yoek- 
SHIEE iNRXrRANCE Co. V, CaMFBELE 

J. C. [1917' A. 0. 218 

Vanderplank v. King - (1843) 3 Hare, 1 

JEleferred to. In re Hobbs. Hobbs v. 
Hobbs - 0, A. [1917] 1 Cli. 569 

Vannech v. Benhmn - - [1917] 1 Ch. 00 

Applied. ViLLTEEs Holmes 

[1917] 1 1. B. 165 

Vaudcimll Water Co, y. Hampton U. C,, [1899] 

1 q, B. 273. 

Bistingnished. BiDOtrr v. Cofe 

IHy. Ct. [1917] 2 K. B. 706, 715 

Vermm, M re, Garland y. Shaw, (1906) 95 L. T. 
48. 

Approved and followed. In re Goopee. 
Townekb Townend 86 L. J. (Ch.) 607 

VindenY. Hughes - - [1905] 1 K. B. 795 

Followed and applied. Town and 
O ooOTY Abvajtoe Co. v, Peoyincial 
Bank op Ibelanp - Biv, Ct. (Ir.) 

[1917] 2 1. E. 421 

WaUer y. Turn&r - - (1916) 33 T. L. E. 1 

Discussed and distinguished. Eex v, 
Jones - Div. Ct. (Ir.) [1917] 2 I. E. 7 

Walker v. Demm, (1793) 2 Ves. Jim. 170, 171, 
184. 

Eeferred to, Talbot v. Jevers 

C. A. [1917] 2 Ch. 363, 373 

If all Y. BederiaUieholaget Luggude^ [1015] 3 
K. B. 66. 

^ Approred. Watts, Watts & Co. v. 
^ Mitsui & Co, - H. L. (EJ [191^ 

Ifallv. WaH - - . (1847) 16 Sim. 513 

Followed aad applied. In re Salllaed, 
Peatt V, Gamble - [1017] 2 Ch. 140 

Wallaaeg U, V, v. W. H, Walker ds Co„ (1900) 
70 J. P. 199. • 

^proved and followed. Poethcawl 
XL D. 0. V, Beogbbn 

[1917] 1 Ch. 534 

Warhurion t. Co-operatim Wholesale Society, Ld,, 
[1916] 1 K. B. 906. 

Affirmed - C. A. [1917] 1 K. B. 663 

Ward {TJm, W,} v. Midland Eg, Co., [1916] 
W. N. 343. 

Affirmed - G. A. [1917] W. K. 123 


Ware V. CumUrlege - (1855) 20 Beav. 510 

Statement of Sir J. Eomilly M.E. in, 
applied. In re Kixc;. Jacksox w. 
Att.-Gex- - - [1917] 2 Ch. 420 

Watts S’ Co, v. SliUui Ta., [1916] 2 

K.B. 826. 

Varied - H. L. (E.) [1017] A. C. m 

Wtnre v. Brimsdown Lead Co., (1910) 103 L, T. 
429. 

Commented upon and distinviiislied. 
Levy l\ Gulbhill - [1917] 2 Ch. 297 

Wellock V. Coiistaniim - (1863) 2 H. & C. 146 
Referred to. Abmiealty Commbs, v, 
S.S. Amebika 

H. L. (E.) [1917] A. 0. 38, 48 

Iffille# V. Abrahams - (1872) L. B. 7 Q, B. 554 
Referred to. Abmiealty Commbs. 

S.S. Amebika 

H. I. (E.) [1917] A. C. 38,48 
Wessfdengi (Bafoufxs) v. [ 1917] A. C. 

44.' 

Applied. In re Fowlee * - C. A, 

[1917] 2 Ch. 307 

West Norfolk Farmers^ Manure Co, v. Archdule, 
(1886) 16 Q. B. D, 754. 

Distinguished. Nesbitt v, Mable- 
THOEPE a. D. C. . [1917] 2 K. B. 668 

Western Bank of Scotland y. (1807) L. R, 

1 H. L. Sc. 145, 100. 

Dictuni of Lord Cranwortii in, ap- 
proved. Aemsteong V, Jackson 

[1917] 2 K. B. 822 

Western Steamship Co, v. Amaral BuHierland db 
Co„ [1913] 3 K. B. 366. 

Followed. Invebkip Steamship Co. 
V. Bunge & Co. 

G.A. [1917] 2K.B.19S 

Wharton, In re - - ( 1854) 5 D. M. & G. 33 

Followed. In re* Alston. Sinclair 
r. WiLLES - * - [1917] 2 Ch. 226 

Referred to. Talbot v, Jevees 

C. A. [1917] 2 Ch. 363, 371 

White V. Amry - - . - 1910 S. C. 209 

Followed. Dennis v. White (A. J.) 
& Co. - H. L. (E.) [1917] A. C. 479 

White V. SpeUigue - (1845) 13 M. & W. 603 

Referred to. Abmiealty Com3|£bs. v, 
S.S. Amebika 

H. L. (E.) [1917] A. C. 38, 48 

Wilding v. Sanderson - * [1897] 2 Cffi. 534 

Followed. Fabauay v. Tamwobth 
Union - - 86 L. J. (Ch.) 436 

Williams, In re, [1914] 1 Ch. 219; [1914] 2 Ch. 
61. 

Distinguished. In re Beown. Leeds 
V. Spenobb - - [1917] 2 Ch. 232 

Williams, In re, Williams y. BaU, (1916) 115 L, T. 
186; [1916] W. N. 250. 

Affirmed - - C. A. [1917] 1 Ch. 1 

Williams y. Moss' Empires, Ld,, [1915] 3 K. B. 
242. 

Dictum of Sankey J. in, overruled. 
Mobeis u. Babon & Co. 

H. L. (E.) [1917] W. H. 297 
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Williams's, Ld., Applicaiiun, In rc, (1916) ?A 

B. B a 1. 

Beve^.^ed - C. A. 86 L. J. (Ck) 273 

V. Great Western Ry. Go., [1915] 1 K. B. i 
199 [ 

Reversed - H. L. (E.) [1917] A. C. 148 

V. Barper - - - [1908] 2 Ch. 870 ' 

Distinguished. Marshall v, Glah- 
VILL . - Div. Ct. [1917] 2 K. B. 87 


Woodihe Goal and Coke Co. v. M'Beill, [1917] 
lY. C. c\: Ins. Rep. 129. 

Ariirmed H. L. (Sc.) [1917J W. N. 296 

Wright v. London and North Wester ?i By. Co., 
(1876) 1 Q. B. D. 252. 

Eollov ed. Ha YWARB a. DPwXjry Lane 
Theatre, Ld. asd Moss’ Empires, 

Ld. - C. A. [1917] 2 K. B. 899 


Wilson Co. Y. Tennants {Lancashire), Ld., 
[1917] 1 K. B. 208. 

Reversed - H. L. (E.) [1917] A. C. 495 j 

Wimble r. Bosenberg - [1913] 8 K. B. 743 ' 

Followed. * Northeby Steel aye 
Hardware Co. i\ John Batt & Co. 
(London) - C. A. 33 T. L. R. 516 i 

Winile v. Bristol Tramways a7id Carriage Co., | 
(1917) 15 L. G. R. 119. I 


Young y. GutJihert »• - [1906] 1 Ch. 451 

Referred to. Blanchard v. Dunlop 
C. A. [1917] 1 Ch. 165 

Young v. Grote - - - (1827) 4 Bing. 253 

Commented on. Macaullan v. Lon- 
don Joint Stock Bank, Ld. 

C.A. [1917J2K. B.439 


Affirmed - C. A. 15 L. G. R. 521 ; 

[1917] W. N. 163 

Wood and Co^nmrs. of Works, In re, (1886) 31 
Ch. D. 607. 


Zamora, TU • - ^ [1916] 2 A. C. 77 

Rule in, affirmed. The Canton 

J. C. [1917] A. C. 102 


Ax>plied. Cannon Brewery Co. v. ' Zinc Corporation v. Hirsch - [1916] I K. B. 541 
Central Control Board (Liquor Followed. Rio Tinto Co. v. Ertel 

TRiFPic) . . [1917] W. N. 290 ■ Bieber und Co. - C. A. 116 L. T. 810 
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STATUTES. 


STATUTES ENACTED DUEING THE YEAE 1917. 


SESSION 1917—7 OEO. 5. 


Chap. 

TITLE. 

Date of Boyal 
Assent. 

When Act to corns into 
Ojwation, 

X 

Gomolidaied Fund (iVh. 1) Act^ 1917 

Eebruary 28 . 

Not specified. 

2 

Cenmm of Production Act ^1^X1 

March 28 

Not specified. 

3 

Etzilway Passenger Puty Act, 1917 

March 28 

Not specified. 

4 

Grand Juries {Suspemion) Act^ 1917 

March 28 

April 2, 1917. 

5 

Meclesiadical Services (Omission on Account 
&f War) Act, 1917 

March 28 

Not specified. 

$ 

Mmidry of Naiwml Service Act, 1917 . 

March 28 

Not specified. 

7 

Qmsdidated Fund (Fo, 2) Act, 1917 

March 28 

Not specified. 

8 

j 

Coal Mims Megulation (Aviendmenf) Act, 
1917 

March 28 . ■ 

Not specified. 

9 

Army (AnnuaV) Act, 1917 

1 

1 April 5 . 

Within the United 

10 1 

Army (Annual) Act (1916) Amendment Act, 
1917 

April 3 . 

Kingdom April 30, 
1917. Elsewhere 
j July 31, 1917. 

j Not specified. 

11 

Naval Plseipline (Delegation of Powers) Act, 
1917 

April 5 . 

Not specified. 

12 

JUilUary Service (Beview of Exceptions) Act, 




1917 

April 5 . 

Not specified. 

13 

Parliammt and Local Elections Act, 1917 

April 26 , 

Not specified. 


SESSJON 1917-18—7 & 8 OEO. 5. 


14 

Naval amd Military War Pensions, (Ad- 

mmistrative Expenses) Act, 1917 

May 17 . 

Not specified. 

16 

National Irmirance (Part Z Amendment) 
Act, 1917 

May 17 . 

Not specified. 

16 

Societies (Suspension of Meetings) Act, 1917 . 1 

May 17 . . . 

j 

Not specified. 


Note. — An Act comes into operation, from the commencement of the day on which it receiTes 
the Royal Assent unless otherwise specified^ except where there are conflicting rights between snbject 
and subject, for the determination of which it is necessary to ascertain the actual priority : 

T, JSidlmk (1879) 4 Q, B. B. 230. 

Where an Act is expressed to come into operation on a particular day, the same shall he 
construed as coming into operation immediately on the expiration of the previous day : Interpretation 
A^;, ia«9 (152 ac m tih*.. f. n. m (2). 
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Chap. , 

( 

TITLE. 

Date of Loyal 
Asseiit. 

When Act to come into 
Operation. 

17 1 

Cfm.wVdatpd Fimd {Xa. 3) Act, 1917 

May 17 . . > 

Not specified. 

18 

f’omjpardp< (Foreign Infpt'esfs) Act, 1917 

May 24 . 

Not specified. 

10 ' 

Cornners^ {Emergmiry ProvuUvid) Act. 1917 . 

May 24 . . ! 

Not specified. 

20 

Bdletlng of Cirilmns 

May 24 . . | 

Not specified. 

21 1 

Veacrsal Fhea^^e Act. 1917 

May 24 . . • 

Not specified. 

22 1 

JRoyal XaraJ Vohniteer Reserve Act 1917 

July 10 . 

Not specified. 

23 

teaming JIacMnes (_Scotland) Act. 1017 . 

July 10 . 

Not specified. Applies 

M 

Trad^ TXwri (^Amah](tmatlo}i') Act. 1917 

July 10 . 

to Scotland only. 

Not specified. 

25 

Cmiri^ {Finer gniey Fm'crd) Act. . 

July 10 . . [ 

Not specified. 

26 

Slilifnni Serricf' {K'onmi/ioiit irif/i A^hnl 
Sfafe^ Acf, VJn . . ... . 

July 10 . 

Not specified. 

27 ■ 

Confirmation of IXecntors ( ]Var Serriopy {Scot- 
land) Act. VM7 

August 2 . 

Not specified. 

28 

Compank-s (Partlci(lar,s as toI)lrector<)Arf. 
1917 

August 2 . 

Not specified. 

20 

Wesleyan JJeth odists (A 2 ) 2 }ointments durinti 
the War) Art rm . . . . 

.Vu'just 2 , 

Not specified. 

30 

Zoeal Goternment {Allotment and Land t'etr].. 




rathm) {Ireland) Act^ 1917 . 

A II gust 2 . 

Not specified. 

31 

Finance Act^ 1917 ..... 

August 2 . 

Not specified. 

32 

FiMxc Wor7(.s Loans Act, 

August 2 . 

Not specified. 

33* 

Comolidated Fund {Fb. 4) Act^ 1917 

August 2 . 

Not specified. 

34 

Fccral FiscijiUne Act., Idl7 . . . . 

August 2 . 

Not specified. 

35 

Isle of dian {Customs') Act, WW . 

' -Vugust 21 

Not specified. 

36 

Police Comtaldes {X’aral and JliUtary Ser- 
vice) Act^ 1917 

1 xVugust 21 

Not specified. 

37 

Xaral and Jlilifary War Pensions^ fr. 
{Tramfcr of Poivei's) Act 1^17 

' August 21 

i 

Not specified. 

38 

Foepiring Laws Continuance Act 1917 . 

j August 21 

Not specified. 

so 

Fishen/ Harbours {Continuance of Poicerd) 
Ad.''\n7 

1 August 21 . ’ 

Not specified. 

40 

Public Health {Prereniion and Treatment) 
{Ireland) Act. 1917 

' Aiicrust 21 

! Not specified. 

41 

War Loan Avt^ 1917 

^ August 21 

Not specified. 

42 

Worhnens Compensation. Addificaf) 

1917 ....... 

1 

; August 21 

September 1, 3 917. 

43 

Solicitors {Jdraminat ion) Act 

August 21 

Not specified. 

44 

Xem Hinist-ries Act ^1^17 . . , . 

August 21 

Not specified. 

45 

Mumtknu of War Act, 1917 . 

August 21 

Not specified. 

46 

Corn Production Aef 1917 

August 21 

Not specified. 

47 

Titles Deprivation Act.^ 1917 , 

November 8 , 

Not specified. 

4$ 

Bills of Escchanfje, {Time of Aktinq) Art, 
1917 . . ' . . . 

November 8 ^ 

Not specified. 

n 

Gmolidated Fund {Wo. 5) Act, 1917 

November 8 . 

Not specified. 

60 

Parliament and Local Meetiom (iVf>. 2) Act. 
1917 

November 29 . 

Not specified. 

51 

Air Force {Constitution) Act, 1917 

November 29 . 

Not specified. 

52 

Appropriation Act, 1917 

December 20 . 

Not specified. 


STATCTES. 


Ixr 


Chap. ‘ 

liTLB. 

i Date cf Eoyal 
; Absent 

When Act tn come int-o 
‘ Opel alien. 

rtS ■ 

Edueatton {Pmaxiofi t*f Mealsf) {Irelani) ' 
Act, 1017 . . " : 

December 20 . 

1 Not specified. 

54 

Aliml and MlUfary War Pennion.^, tj'c. i 
1 {GmnmitteeA), -4tf,"l017 . . ' 

: December 20 , 

1 Not specified. 

55 ’ 

Cliequerifi Estuie Act, 1917 .... 

. Decernljer 20 . 

1 

' Not specified. 


C.C.B. 




TABLE OF STATUTES JUDICIALLY CONSIDERED 
DURING- THE YEAR 1917. 


L p. Ixvii. II, Loeal and JPersonal Statn^ea p. Ixxv' i. 

IIL Ire p. IxxYii!. IV. CoUmes^ p. Ixxx. 


I. EXGLAXI). 


STATUTES. 

1351. 

25 Edw, 3, st. 5, c. 2 {Trm>ion). Rex r. 
Casement - » E. B. B. & Q. C. A. 

[1917] 1 X. B. 98 

1623. 

21 Jac. 1, c. 16 of s. 2. 

Liverpool Coefobatiox v. Coo hill & 

8'JX - . ^ [1917] W. H. 384 

1660. 

12 Car. 2, c. 24 ( Wards), s. 8. In re Tolle- 
mCHE . . . . 116 L. T. 762 

ChapFvOnieee r. Lambert 

[1917] W. K. 232 

1677. 

29 Car. 2, e. 3 {Statute of Fra ach), 4. Chap- 
RONiEPvE V. Lambert 

C. A. [1917] 2 Ch. 356 

. ;mcMeekin t\ Stevenson 

[1917] 1 I. B. 348 

1697. 

9 & 10 Will. 3, c. 32 [9 Will. 3, c. 35, Rev. 
Stat.] {Blasphemy). Bowman r. 
Secular Society, Ld. 

H. L. (E.) [1917] A.C. 4001 

1708. 

7 Anne, c. 12 {Diplomatic Privileges), s. 3. In re 
Suarez. Suarez v. Suarez 

• ]1917] 2 CL. 131 

1782. 

22 Geo. 3, c. -io {House of Commovs). Tranton 

t?- Astob - - 33 T. L. E. 383 

1801. 

41 Geo. 3, c. 52 {House of Commons). Tran- 
ton V. Astor - - 33 T. L. R. 383 


STATVTXS—cmHnned. 

1824. 

5 Geo. 4, c. 83 {Vagrancy), s. i. H-IETLEY 
V. Ellnor Biv. Cl. 86 L. J. (X. B,; 938 
Rex V. Dickinson 

Biv..Ct. ]1917] 2K.B. 393 

1826. 

0 Geo. 4. c. 32 {Land Tax), s. 1. Yorkshire 
(£. Riding) Land Tax Ooaimr.s. r. 
Earl op Londesbohough 

[1917] 1 K. B. 531 

1828. 

0 Geo. 4. c. 14 {Statute of Frauds Amendment 
{Lord T enter den s Act) ), s. 6. Ban- 
bury V. Bank op MoxTREiL 

C. A. ]1917] IK. B. 409 

1833. 

3 & 4 WTil. 4, c. 22 {Sewers), S3. 10, 47. 
Xesbitt t\ 5Xablethoefe U. I>. C. 

[1917] 2 K. B. 568 

3 & 4 Will. 4, c. 27 {Beal Properly Limitation), 
ss. 1, 25, 40, 42. /;! re Turner. Klaf- 
tenberger v. Groom bridge 

[1917] 1 CL. 422 

S3. 1, 29. AsPLEN V. PuLLIN 

Biv. Ct. [1917] IK. B. 187 

3 & 4 Will. 4, c. 42 {Civil Procedure), ss. 23, 29. 
Admiralty Commrs. v. Ropxer & Co 

Biv. Gt. [1917] W. K. 173 

3 & 4 Will. 4, c. 74 (Fines and Recoveries). 
S3. 22, 27. In re Bland y Jenkins’ 
Estate. Bland y J bxkins v. W alke r 
[1917] 1 CL. 46 

— S3. 40, 41, 47. Meeking v. Meek- 

ING .... [1917] 1 CL. 77 
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STATUTES — cmiti/i utd, 

1835. 

5 & 6 WiB, 4, c. 50 {Highvcay). Nash %\ ; 

Rocefoed R. D. C. ! 

C. A. [1917] 1 K. E. 384 . 

ss, 65j 72. H^DSO^" v. Beat ! 

Biv. Ct. [19171 1 K. B. 520 

ss. 07, 68. Ballaed v Leek 

U. D. G. - - 117 1. T. 12 ; 

g. 85; Schedule, Eorm 19. Res : 

V. Dekby JJ. ; 

Div. Ct. [1917] 2 K. B. 802 j 

1836. I 

6 & 7 Wfll. 4, c. 71 {Tithe), c. 67. Aspees v. ! 

PrrrT.TTsr < Biv. Ct. [1917] I K. B. 187 , 

6 A; 7 Will. 4, c. 85 {Marriage), ss. 4, 42. j 

Rlemmee V. Plemmeb I 

C. A. [1917] P. 163 I 

0 & 7 Will. 4, c. 96 {Parochial Assessments), ' 

hs, 6, 7. P’OTVXEE ( J OHS ) & Co. (Leeds) i 

ti. HrssLET Assessment CoMinTTEE i 

Div. Ct. [1917] 1 K. B. 720 i 

1837. I 

7 Win. 4 & 1 Viet. c.'26 ss. 9, 10, 27. ! 

In re Whalinson’s Settlement. But- 
lee Wilkinson - [1917] 1 Ch. 620 

8S. 9, 11, 18. In re Waedrop's 

Estate - , - - [1917] P. 64 

— s. 11. In^the Estate of J^Iajoe L. 

S. Tollemache - - [1917] P. 246 i 

— s. 33. 1/t re Mobeis. Cobfield i\ i 

Wallee . - . 86 L. J. (Ch.) 456 ■ 

1888. 

1 & 2 Viet. c. 106 {Pluralities), s. 77. Rice 

tj. Oxford (Bishop) - [1917] W. K. 207 

1 & 2 Viet. c. liO {Judgments), s. 14. Hosack ! 

V. Robins - C. A. [1917] 1 Ch. 332 

1842. 

6 & 6 Viet. c. 35 {Income Tax), s. 60 ; Sched. 
A., No. III. London Cemeteey Co. 
Barnes - - [1917j 2 K. B. 496 

s. 60 ; Sched. A., No. IV., r. 9. In 

re Hayman. Christy & Lilly, Ld. 
Christy v. The Co. [1917] 1 Ch. 645 

ss. 102, 103. Brooke v. Ppjce | 

H. L. (E.) [1917] A. C. 115 1 

s. 106. Rex v, Kensington In- j 

COME Tax Commbs. Ex parte Prin- | 
- CESS Edmund de Polignac 

C. A. [1917] 1 K. B. 486 

s, loa. Bex V. Southampton In- 
come Tax GoMMbs. Ex parte Singer 
C, A. [1917] 1 K. B. 259 

1843. 

: 6 & 7 Viet. c. 73 {Solicitors), s. 37. In re 
^ H. P. Davies & Son [1917] 1 Ch, 216 
/« r& A. B.‘ 'Plummer 

• [1917] 2 Ch, 432 


. STATUTES— 

1846 . 

8 & 9 Viet. c. 18 {Land [Ct^nsolhla- 

tioti) ). Cannon Brewery i\ Central 
Control Board - [1917 j W. N. 290 

8 & 9 Viet. c. 20 {Mailways Clauses CokSoUda- 
timi), ss. 14, 16. Taff Vale Ry. t). 
Cardiff By. - C. A. [1917] 1 Ch. 299 

gg. 98, 99. Mousell Brothers, 

Ld. V. London and North-Western 
Ry. Co. - Div. Ct. [1917]2K. B. 836 

ss. 103, i04. ORmsTON i’. Great 

W^estern Ry. Co. - [1917] 1 K, B. 698 

1846 . 

9 & 10 Viet. c. 06 {Poor Remoial), u, 1, 3. 
Da\'entry Union Coventry Union 

Div. Ct. [1917] 1 K. B. 289 

1847 . 

10 & 11 Viet. c. 89 {Town Police Clanses), s. 28. 
Gill v. Carson and Nield 

Div. Ct. [1917] 2 K. B. 674 

— s. 53. Shepherd v. H.ick 

Div. Ct. 86 L. J. ! K. B ) 1480 

1848 . 

11 & 12 Viet. c. 42 {Indictable Offcnce^s), s. 17. 
Rex V, Noakes (John) 

C. C. A. [1917] 1 K. B. 581 

11 & 12 Viet. c. 43 {Summary Jurisdiction), 
s. li. Kaye v Cole 

Biv. Ct. 86 L. J. (K. B.) 1084 

11 & 12 Viet. c. 44 [Justices' Prettdion), s. 6. 
MoVittib i\ Marsden ^ w 

. C. A. [1917] 2 Z. B. 878 

1861 . 

14 & 15 Viet. c. 94 {High Peak Mining Custoim 
and Mineral Churts), Seiied, 1., art. 16. 
Rex V, Sanders 

Div. Ct. [1947] 2 K. B. 390 

1853 , 

16 & 17- Viet. e. 34 {Income Tax), 35, 40. 
In re Hayman, Christy k Lilly, Ld. 
(No. 2). Ckpjsty" 0, The Co. 

[1917] i Gh. 545 

s. 40. North London and Gene- 
ral Property Co., Ld. v. Moy, Ld. 

[1917] 2 K. B. 617 

16 & 17 Viet. c. 119 {Betting), s. L Forte v. 
McAlister 

" Div. Ct. (Ir.) [1917] 2 I. E. 387 

Rex V, Peers and Brown 

0. C. A. 86 L. L (K. B.) 797 

1864 . 

17 & 18 Viet. e. 80 {Registration of Births, 
Deaths, and Marriages {Scotland)), s. 68. 
Daniels v, Daniels' - 33 T. L. B. 149 



STATUTES-, 


STATUTES— mf'nmed. 


, 1856. 

13 & 20 Tier. c. 110 (Marriage and Eegutra- 
th‘-}. S3 . 2, 3, 17, 13, 10. Plithmer r. 
Plu>oier - - C. A. "1917' P. 163 

1857. ' 

20 & 21 Viet. c. 43 [Siiniitiarij J tirudiclion), 

£, 2. SiMMOXDS r. Elliott 

Biv. Ct. '1917] 2 K. B. S94 

20 & 21 lOet. c. ii?j{Mairu>ionial Cfms&5)^3. 31. , 
r. Hook and Brown 

]1917] P. 56 ' 

3t.ne V. .Stone and O-rorne ' 

]i917] P. 125' 

s. 33. Stocker v. Stockbs, Brice ; 

AND Patterson - ]1917_^ P, 264 ' 

4(5^ 5:]. f; IYER iC OiYER 

C.A. ]1917] ?, 64 

1861. 

24 cl' -1 7Trt. c. 01 iF.ecca'>'f), 40, YoRK- 
-irrRC ill PvIding) Land Tax Co^oirs. 

■ Earl of L' ‘NDESBone/TroH 

;i917] 1 K. B. 531 

24 & 25 Tict. c. 97 {Jlalidous Dmnage)^ s. 70. 

Bex V. Deblin JJ. 

Biv. Ct. (Ir.) ]1917] 2 I. B. 45 

1862. 

25 & 2 : Vict. c. 61 S3. 11, 39. 

Lash v. PcOCHFORD R. D. C. 

C. A. :i917] 1 B. B. 3S4 

1863. : 

26 & 27 V.ct. c. 92 {Iladvyuj-i Clnut^e^), <-. U — ; 

I L Taff Vale Hr. r. Cardiff By. ! 

C. A. ]1917] 1 Cli.299 

1864:. 

27 & 2’'^ 7L't. c. IS {Eeveh'ie- (AT. I) }, s. 15. 

F re Hayman, CiiRi.571' i : Lilly, Li>. ■ 
‘TL. 2). Christ T f. The C*'*. i 

]1917] 1 Ch. 545 ' 

L' ?RTH London and General Pro- | 
rcRiY Co., Ld. i\ 51oy, Ld. 

]1917j^2K. B. 617 ; 

27 & 23 c. 25 {Naval Prize), s. 42. hi re | 
Falkland Islands Battle. Ex parte 
Ganopus * [1917] P, 47 1 

The KOnigsberg - [1917] P. 174 

HTl, Sebmarins Vessel E 14 

[1917] P. 85 

The XsiuiiPH ; The Use 

, [1917] P. 127 

1867. i 

s 

30 & 31 Vict. c. 3 {British Norih America \ 
Act), s. 93, sub-s. 1 . Ottawa RomNj 
Catholic Schools Trustees v. Mac-; 
KELL - - J. C. [1917] A. C. 62' 

Ottawa Roman Catholic Schools 
Trustees v. Ottawa Gorforation 

J. G. [1917] A. C. 76 


30 & 31 Vict. c. 4S (Sale of Lard hy Auefion}. 

In re Long vale Brick and Lime 
Works - C. A. (Ir.) ]1917] I I. E. 321 

1869. 

32 & 33 Vict. c. .51 {County Courts Admiralty 
Jurisdiction), S3 . 1, 3. The 3iONT- 
EOSA - - . [1917] P, 1 

32 & S3 Viet. e. 02 4, s:ib-s. 4. 

Ih re X., A SoLiciT-iR 

[1917] W. X. 133 

32 & 3.3 Vict. c- 07 {VahirillGn \ MCroprAi^) b 

9, 05. Rex r. WEST3rrNSTER 
Unions Assessment Committee. Ex 
parte Woodward & Sons 

Biv. Ct. ]1917] 1 X B. 832 

s. 47, 5iib-s. 10. Rex v. West- 
minster Assessment CoMMirrEE. Rex 
r. Islington Assess iiENT Co^imittee 
C. A. ]19i7] 2K, B. 215 

1870. 

33 & 34 \lct. c. 01 (Life Assurance Companies}, 

In re National Standard Life 
Assurance Corporation 

A9iT' 1 Oh. 193 

1872. 

35 & 3'i Viet. c. 41 {Life Assuran^'e Companiesd 
Ik re National Standard Life 
Assurance Corporation 

]I917] 1 Qh. 193 

35 k 35 Vict. c. 6.5 (Bastardy), s, 4. Bup.bhry 
r. Jackson - Biv. Ct, ]1917j I K. B. 16 

1873. 

30 <1 37 Vict. e. 06 (Judicavirc), 47. Rek i\ 
Garrett. Ex parte Siiisp 

C. A. [1917] 2 S. 3. 99 

g, 100. Rex v. Westminster 

Assessment Com.mittee 

G. A. ]1917] 2 K.3. 215 

1874. 

37 & 33 Vict. c. 40 {Board of Trade (Arhitra^ 
lions) ). Cheshirs Lines Committeh 
f. Butler - - By. & Can. Com. 

33 T. L. E. 565 

37 & 33 Vkt. Q. ifl ( Ileal Property Limiiation), 
S 5 . S, 10. In re Turner. Klaften- 
BESGER V. GeOOMBRIDGE 

[1917] 1 OK 422 

1875. 

3S & 30 Vict. c. 55 {Public Healih), s. 4. 
Magey V. James 

BivL Ct. 15 L. 6. E. 479 

S3. 13, IS, 19. Morris v. Mynyd- 

DI 3 LWYN U. D. G. 

0. A. [1917] 2 E. B. 309 

g. 39 ^ Mudge u. Fenge U. D. C. 

86 L. J. (GK) 126 

g. 94 ,. Rhymney Iron Co. v. 

Gelligaes B. C. 

Biy. Ct. [1917] 1 X. B 539 
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38 & 39 Viet. c. 55 (PuUic HealthX bs. 144, 
308, 327, sub-s, 1. Ballabd v. Leek 
U. D. C. - - (1917J) 117 L. T. 12 

8. 150. Beistol Coepoeatiok V. 

SiswOTT - - [1911] 9 CL, 340 

Phesok V, Alteincham U. B. C. 

86 I. J. (K. B.) 969 

38 & 39 Viet. c. 63 {Sale of Food and Drugs), 

s. 6. Bowek V. Jokes 

Biv. Ct. 86 L. J. (K. B.) 802 
Cox V. Evaks 

Biv. Ct. [1917] 1 K. B 275 
Eedee V. Bishop Auckland Co- 

OPEEATIVE SoCIETy 

Biv. Gt. 15 B. G. R. 579 
Geigg Vn Smith Div. Ct. 33 T, I. E. 541 

<?s. C, 18, 21. Robinson v, Newman 

Div. Ct. 15 L. G. E. 275 

ss. 0, 25. Pugh v, Williams 

Biv. Ct, [1917] W. N. 174 

1876. 

39 & 40 Viet. c. G1 (Divided Parishes and Poor ; 

Law Amendment), s. 34. Baventey 
Union v, Coventky Union 

Biv. Ct. [1917] 1 K. B. 289 

39 & 40 Viet. c. 75 (Rivers Pollution), s. 7- 
LiVEEPOOL GoePOEATION l\ COQHILL & 
Son - - - [1917] W. N. 384 

1878. j 

41 & 42 Viet. c. 31 {Bills of Sale), s. 8. Sales I 
Agency, Ld. v. Elite Theatbes ' 

C. A. [1917j 2 K. B. 165 

s. 10, sub-s. 3. Graham v. Hart 

C. A, [1917] 1 K. B. 201 

41 ^ 42 Viet. c. 77 {Highways and Locomo- 

tives), s. 23. Abingdon B. D. C. v, 
Oxford (City of) Electric Tram- 
ways, Ld. - C. A. [1917] 2 K. B. 318 

1879. 

42 k 43 Viet. c. 30 {Sale of Food and Drugs), 

s. 3. Cox V. Evans 

Biv. Ct. [1917] 1 K. B. 275 

42 & 43 Viet. e. 49 (Summary Jurisdiction), 

Rex «?. Dickinson. Ex parte Gban- 
DOUNi - Biv. Ct. [1917] W. H. 166 

s. 20, sub-s. 9. Waldeb v. Turner 

Biv. Ct. [1917] 1 K. B. 39 

1880. 

43 & 44 Viet. o. 19 (Taxes Management), s. 82, 

Rex !?. Kensington Income Tax 
COMMES. - C. A. [1917] 1 K. B. 486 

a, 114, sub-s. 9. Yorkshire 

(E. Riding) Land Tax Commbs. v. 
Eaisl of Londesbobough 

[1917] 1 K. B. 531 


STATUTES— biued, 

1881 . 

44 & 45 Viet. c. 41 [Gonveyancirg and Law of 
Property), s. 0. In re Walmsley and 
Shaw’s Contract - [1917] 1 CL. 93 

s. 10. Blane V. Francis 

C. A. [1917] 1 K. B. 252 

s. 14, sub-3. 1. ISTew River Co. v. 

Crumpton - - [1917] 1 K. B. 762 

s. 42. In re Lethbridge. Could- 

well tj. Lethbeldgb [1917] W. H. 243 

44 & 45 Viet. o. 44 {Solicitors R'^htuneratloii). 
Hillyard V, McDonald 

C.A. [1917] 2 K. B. 248 

44 & 45 Viet. c. 58 (Army), Rex v, Lewes 
Prison (Governor). Ex parte Doyle 
Biv. Ct [1917] 2 E. B. 254 

s. 42. Rex v. Army Council; 

Ex parte Ravenscroft 

Biv. Ct. [1917] 2 K, E. 604 

g. 70. Rex v. Colpus and Boor- 
man. Rex p. White 

C. C. A. [1917] 1 K. B. 674 

s. 80, sub-s. 4 (b). Boots v. Elvy 

Biv. Ct. 86 L. -J. (K. B.) 659 

s. 154. Rex v, Jones 

Div. Ct. [1917] 2 I. B. 1 

s. 190, sub-ss. 31, 35. Flint r. 

Att.-Gen. - - [1917] W. K. 354 

44 k 45 Viet. c. 58 (Army), s. 154, sufo-ss. 2, 3. 

Walder V. Turner 

Div. Ct. [1917] 1 K. B. 39 

Appendix III., Form A. Rex v. 

Lewes Prison (Governor). Ex parte 
Doyle - Div. Ct. [1917_; 2 K, B. 264 

1882 . 

45 k 46 Viet. c. 38 (Settled Land), s. 2, sub-ss, 1, 

5. In re Monckton’s Settlement. 
Monckton V, Caldeb [1917] 1 CL. 224 

s. 2, sub-ss. 5, 6 ; s. 58, sub-s. 1 ; 

B. 62. In re D. - [1917] 1 I. B. 344 

ss. 25, 2C>, 38, 65. In rc Chartebis. 

C!jarteris V. Kenyon [1917] 2 CL. 257 

45 k 46 Viet. c. 48 (Reserve Forces). Rex v. 

Jones - Div. Ct. (Ir.) [1917] 2 I, E. 7 

s. 15. Gerhold r. Day 

Biv. Gt. 34 T. L. E. 69 

Towler V. Sutton 

Biv. Ct 86 L. L(K. B.)46 

46 & 46 Viet. 0 . $6 f Electric Lighting), ss. 19, 

20. Att.-Gen. «?. Hackney Corpora- 
tion - - - [1917] W. W. 264 

46 k 46 Viet. c. 61 (Bills of Exchatige), s. 7, 
sub-s. 3. Town and County Ad- 
vance Go. V. Provincial Bank of 
Ireland Biv. Ct. (Ir.) [1917] 2 1. E. 421 

• s. 9, sub-s. 2 ; s. 20. Macmillan «?. 

London Joint Stock Bank, Ld. 

0. A. [19171 2 K. B. 489 
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] STATUTES-- 


45 & 4f) Viet. c. 75 {Marrird Womatds Pfo-\ 
perifj), s. 12. Hultox v. Hulton | 

[1917] i K. B. 813 I 

s. 17. I)i re Marrieb Women’s^ 

Property Act, 1882. Iri re Qrrs-j 
TIOKS BETWEEN W. A. HeMPHEBY AND | 
H. A. Humphery 1 

C. A. [1917] 2K:. B. 72; 

1883. 

40 & 47 Viet, c, 52 (Banlrupicy), s, 4, siib-s. 1 
(g) ; s. 5 ; s. G, snb-s. 1 ; s. 109. In re 
A Debtor. Bz parte The Petitioning 
Creditor - C. A. [1917] 2 K, B. 60 

41, 54. If ILL e. Settle | 

C. A. [1917] 1 Ch. 319 I 

1884. 

i 

47 48 \\S>\2lafrt)noi(i<dC(Vi^' 5.! 

8tune r. Stone and Gisborne | 

[1917] P. 125; 

1886. 

4S & 40 Viet. e. 54 ( Phiralitirs). Rice r. 
Oxford (Bishop) - [1917[ W. 207 

1887. I 

50 & 51 Viet. e. 57 {D^ed'^ of Arrang i 

4, 5. hi rt rlAL^TED, Ez parf^ 
Rk'Hasdson - C. A. [1917[ 1 K. B. 695 ' 

1888. , 

51 52 Viet, c- 25 {Ilaihcag aiul Canal Trajfic). • 

s. 10. Ward (Tiros.), Ld. v. Midland 
Ry. Co. - C, A, :.i917[ 2 K. E. 278 

51 & 52 Viet. c. 43 iConnty ConrH), ^s. 60, 1 13, 
110. Svbgeant I‘. Watts 

Div. Ct. [1817^ 2 K. B. 624 

51 t 52 Viet. c. 40 {Oai}i<). s. I. Towler | 

Sexton - Biv. Gt. 86 L. J. (S. B.) 46 ; 

1889. ’ i 

52 & 53 Viet. c. 45 {Favtor-hj, s. 2, sub-s, 2. | 

Moody i\ Pall Mall Deposit Co. ' 
SociiiTb DES Galeries Georges Petit j 
t?. Moody - - 33 T. I. B. 306 1 

52 & 53 Viet, e. 49 (Arh/'lration), s ^ ; Selied. I., | 
eiaii-es (/), {i). In re an Arbitration i 
between Unione Stearinlrie Lanza ! 
AND Wiener J 

Biv. Ct. [1917] 2 K. B. 558 

*— — Bs. 2, 19, 27. Lobitos Oelfields, 
Ld. V. Admiralty Commrs. 

Biv. Cr. [1917] W. 1?. 227 

i 

SB. 4, 27. Clements r. Devon j 

CoCNXY Insurance CiOiTiixTEE j 

C. A. [1917“: W. ir. 341 ! 

1 

s. 14. In re ^^Iarried Women's, 

Property Act, 1882. In re W. A. 
Humphery and H. a. Humphery 

C. A. [1917] 2 K, E. 72 

52 & 53 Viet. c. 57 {Eegulaiion of Eailwaye), 
B. 5. Ormiston V. Great Western 
Ry. Co. - - [1917] 1 K. B. 598 


52 k 53 Viet. c. 0.3 {luIrpniniloH), s. 2. 

MorsELL Brothers, Ld. e. London 
AND North- Western Ran Co. 

Biv. Ct. [1917] 2 K. B. 836 

1890. 

53 & 54 Viet. c. 5 (Lunacy]^ s. 123. In re 

Alston. Sinclais r. Welles 

]1917] 2 CL. 220 

53 & 54 Viet. c. 39 (Partnership)^ s. 20, 
sub-p. 3. In re Christie 

[1917] 1 I. E. 17 

53 k 54 Viet, fx 59 iPnhlic Ilrnlth)^ p. 43. 
MoRRisrtN r. Sheffield Corfu ration 
C. A, [1917] 2 E. B. 866 

53 & 54 Viet. 0 . GO {Sj tiled Land)^ s. 13. In re 

CiTARTERIS. ChARTERIS t\ KeNYON 

[1917; 2 Cli. 257 

1891. 

54 k 55 Viet. c. 39 (Etamp), s. 17. In re 

Indo-China Steam Navigation Co. 

[1917[ 2 CL. 100 

1892. 

55 & 5G Viet. c. 19 (Statute Lan- Ecviiion). 

G?RAnsTON r. Great IVestern Ry. Go. 

[I91T[ 1 K. B. 598 

•55 k 56 Yict. e. 57 {Private St rad IForLs), 
iP. 6, 7 f c), f f), 8, sub-s. 2. PORTIIOAWL 
U. D. C. r. Brogden [1917] 1 CL. 534 

s. 1. Webster r. Bakewell 

U. D. C.- ‘ - 86 1. J. (CL.)89 

56 & 57 Viet. e. 61 {FuUic Author Hits Protec- 

tion). Hayes v. King's Co. C. C. 

Biv. Gt. (Iv.) [1917] 2 I. R 486 

Newell j. Starhie 

[1917] 2 I. E. 73 

1893. 

50 k 57 Viet. c. 30 {Industrial and Provident 
Societies). Bridgetow’n Co-opera- 
tive Society r. WHEHiN 

[1917] 21 E. 39 

s. 49. aPEllistrim v. Bally- 

mac elligott Co-operative Society 
C. A, [191W 1 I. B. 98 

50 k 57 Viet. c. 53 (Truske), ss. 25, 41, 47, 52. 
In re Chabteris. Charteris v. 
Kenyon - - [1917] 2 CL. 257 

50 & 57 Vkt. c. 6l {Public Author llks Pro- 
tection). Newell v. Starhie 

C. A. (Ir.) [1917] 2 I, B. 621 

56 k 57 Viet. c. 7i {Sale of Goods), s, 4. 
Msggeson t\ Groves 

[1917] 1 CL, 168 

s. 25, sub-s. 2, Marten v. Whale. 

Thacker, Third Party 

C. A. ] 19171 2 K. B. 480 

p. 51, siib-s. 3. C. Sharpe & Co. 

V. Nosawa&Co. - [1917] 2 KB. 814 

s. 53. Bright v. Rogers 

Biv. Ct. [1917] 1 K. B. 917 
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STATUTES — io7itinvef^, * 

189^. 

56 & 5T Tiet. c, 73 {Local Government), s. 25, 

Nash v, Rochfobb R. D. C. 

C. A. [1917] 1 K. B. 384 

57Ticfc. c 10 {Trmtee), B. 2, /?i re Chabtebis. 
Ghabtebis V. Kehyoh 

[1917] 2 CE. 257 

57 & 58 ¥ict. c. SO {Finance), ss. 1, 2, 

sub-s. 1 {b); s. 7, sub-s. 7 (5). Att.- 
Oen. v. Watsoh - [19171 2 K. B. 427 

8, 5^ sub-s. 1. In re D’Oyly. 

Veetue V. B’Oyly - [1917] 1 Cb. 556 

s. 9, sub'S. I. In re Hiceiix. 

Public Teustee v. Hoaee 

[1917] 2 Ck 278. 

s. 90. In re Smyth. Edwards t?- 

Smyth . - [1917] 2 Ck 331 

57 & 58 Vicfc. c. 54 (Bailway and Canal Traffic), 
s. 2. Cheshire Lines Committee v. 
Butler - - - Ey. & Gan. Com. I 

33 T. L. E. 565 j 

57 & 58 Vic't. e. 60 {MercJiani Shipinng), s. 221. \ 

Haws v. Brown ! 

Biv. Ct. 117 L. T. 408 j 

s. 518. Dowling v. Griffin | 

Biv. Ct. (Ir.) [1917] 2 I. E. 609 

ss. 605 and 63S. The Stranton 

[1917] P. 177 

s. 633. The Newholm 

86 L. J. (P.) 131 

s, 742. Shelfoed v. Mossy 

Biv. Ct. [1917] 1 K. B. 154 

1895. 

58 & 59 Yiot. c. 39 {Summary J urisidiction 

{Married Wo^nen) ). Butler v. 
Butler - Biv. Ct. [1917] P. 244 

s. 4. Nicholson t?. Nicholson 

Biv. Ct. [1917] P. 21 

1896. 

59 & 60 Viet. c. 25 {Friendly Societies), 68* 

Wayman %\ Perseverance Lodge , 
United Brethren Friendly j 
Society - Biv. Ct. [1917] 1 K. B. 677 

69 & 60 Viet. c. 35 {J'lidicial Trustees), s. 3* ! 
In re Pawson’s Settlement. Higgjns 
??. Pawson . [1917] 1 Cb. 541 

59 & 60 Vicfc. c. 36 {Locomotives on Highways), 
8. 1, Elxeson V, Parker 

Biv. Ct. 15 L. G. E. 531 

— s. 2. WiNTLE t7. Bristol Tram- 

ways AND Carriage Co. 

C. A. 16 L. G. E. 621 

1898. 

61 A 62 Vicfc. c. 36 {Grimimd Fvidence), s. 1. 
Rex V, Kennaway 

C. C. A. [1917] 1 K. B. 25 

^ 2. Rex jj. Wheeler 

i 0. C. A. [1917] 1 K. B. 283 


STATUTES— 

61 & 62 Vicfc. c. 39 ( Vagrancy), s. 1. Rex r. 
Dickinson. Ex parte Grandolini 

Biv. Ct. [1917] 2 K. B. 393 

61 & 62 Viet. c. 48 {Benefices), s. 9, sub-ss. 1, 6 ; 

s. 13, snb-ss. 1, 3. Rice v . The Bishop 
OF Oxford - - [1917] P. 181 

1899. 

62 & 63 Viet. c. 37 {Poor Laiv), ss. 1, 2. HuRSt 

t?. Nowlan Biv. Ct. [1917] 2 K, B. 863 

1900. 

63 & 64 Vicfc* c, 48 (Companies), s. 1. Bow”- 
MAN V, Secular Society, Ld. 

H. L. (E.) [1917] A. 0. 406 

63 & 64 Viet, c- 51 {Momey ■lenders), s. 1. In re 
A Debtor. Ex parte The Petitioning 
Creditor - C, A. [1917] 2 K. B. 60 

sub-ss. 1, 3. In re A Debtor 

(No. 686 of 1916). Ex parU The 
Petitioning Creditor 

C. A. [1917] 2 K. B. 60 

s. 1. £iib-s, 3. In re Mackenzie 

[1917] 2 K. B. 728 

s. 2, sub-s. 1 (c). In re Taylor 

(Charles) (London), Ld. 

86 L, J. (Cb.) 49 

63 & 64 Vicfc. c. 53 {Elementary Education), 
s. 2. Gateshead Guardians r. 
Durham C. C. - C, A. [1917] W. H. 240 

1901. 

1 Edw. 7, c. 7 (Finance), s. 10. Corn Pro- 
ducts Co. t\ Fey &: Sons 

[1917] W. N. 224 

1 Edw- 7, c. 22 (Factory and Workshop), 
ss. 79, 88-104. blACKEY v. Monks, 
J. H. (Preston), Ld. - H. L. (Ir.) 

[1917] 2 I. B. 622 

1902. 

2 Edw. 7, c. 42 (Education), s. 7, sab-s. 1 (c). 
Blanchard v. Dunlop 

C. A. [1917] 1 Ck 165 

1903. 

3 Edw. 7, c. SO {Motor Car), s. 20. Elieson 
t7. Parker - Biv. Ct. 15 I.. G. B. 531 

1905. 

5 Edw, 7, c. 15 {Trade Marks), ss. 3, 9, 
sab-s, 5; s, 50- In re Crawford 
(William) & Sons’ Application 
[1917] 1 Ck 550 ; [1017] W. W, 60 

ss. 3,9, 11. In re Williams & Co.’s 

^ Application - C. A. 86 1. J. (Cb.) 273 

B. 9 , sab-s. 5. In re British 

Thomson-Houston Co.’s Application 
[1017] W, H, 88 

s. 14, sub-s. 4. In re Crispin & 

Co.’s Trade Mark - [1917] 2 Ck 267 



STAirxf:.<. 


1905. 

G Edw. 7, c. 41 {MarhtC Lirarance)^ ss. IS, 
Od. Assoclitei) Oil Careiebs, Ld. 
i. Uyio^' I^'srEAXcE Society of 
Caetox, Ed. - [1917] 2 K B. 184 

s. 30, snb-s. 5. Tnoms t\ Tyxe 

AYE Wear STEAiisHiP Feeight Insue- 
AYCE AssocLmoY [1917] 1 K. B. 938 

G Jicv . 7. e. 48 {Merchant Shipping), s. 2S. 

V .LDOUEYE l\ La WHENCE ^ i 

Biv. Ct. ]19i7] 2 K. B. 857 ' 

AErcroED i\ Mosey 

Biv. Ct [ISnjlK. 3. 154 

G Ed .. 7. A 55 {Pnhli^ Tru'Jer), 0, riib- 
1, 2. In ?v Hejcliy. Fgblic ' 
Tei-ile y. Hoael - [1917] 2 GL. 278 

G Ed'., 7. A 5s {WorI'}n^n' i ^'ontpen^nfiru,), 
s. 1. Blake v. Kajisay 
C. A. (Ir.) [1917] W. C. & Ins. Eep. 84 ; 

Boy'ee V. Meggitt and Jokes 

C. A. 86 L. J. (K. B.) 463 : 

L ' A'YIFE AND YoEKSIirKE Ky, (’o. i 

Aiohley - - - H. L. (Ej; 

[1917] A. C. 352 : 
5lAY\tT:LL V. Reabok Coal akb Coke 
Co. - - C. A. 86 I. J. (S. B.) 428 

MyLLIYGES it. BlDEtVELL 

1917 W. C. & Ins. Bep, 51 
"‘rE.VABT (J* GiK) A Sun (1GI2), Lb. r 
17 Yi. liUFor 

H. L. {E.) ]1917] A. C. 249 , 
7h Ti AIabgihet) or SniPSON c. . 
ainllaiii - H. L. (Sc.) [1917] A. C. 127 
57Ales V. Lambton and Hetton i 
Collieries - C. A. [1917] W. N. 250 ' 

a. sub-s. 1. Anderson it. Aeyi- 

blLoNG, IVlIITWORTH & CO. 

[1917] W. G. & Ins. Bep. 71 

Llonis f. White (A. J.) & Co. 

H. L. {EIj [1817] A. C. 479 

I)« CHERT Y OR LyONS V. 5V00DILEE 

Coal and Coke Co. 

H. L. (Sc.) SO B. J. (P. C.) 137; 
Fearnley r. Bates and K'oPvTncLiiTE ' 
C. A 86 L. J.^K. B.) 1000 
OxTHTiiTis r. Robins 

C, A. [1917] W. C. & Ins. Rep. 44 ^ 

Harrison v. Featueestone , 

C, A. [1917] W. C. 6c Ins. Bep. 74 i 

iLiL'Zi r. Pope avd Pearson ; 

C. A. [1917] W, N. 282 ' 
M^NTDEvr r- Chatterley- Whitfield ' 
C ^LLIERIES, Ld. 

•*c. A. :i917^ 2 K. 3. 742 

Eoerke V. Holt & Co. 

C. A. Mr.) [1917] 2 I. E. 318 
Shaddick V. Palmer's Shipbuilding' 
Co. - - C. A 86 L. J. {K. B.) 1017 

Waedle V, Enthoven a Sons 

C. A. 86 L. J. (K B.) 309 . 
M'HiriALL r. Staveley Coal and . 
Ikon Co. - - S6 L. J. (B. 3.) 985 


IIATUTES~.'u^ 

6 £dw. 7, e. 5'> iWorl nttP- Cuh^ptn , 

s. 1, sub-5, i ; Belied. I., clause I «7;. 
Brownlee r. Coltness Jeon Co. 

Ct Sees, t Sc.) [1917] W. C. & Ins. Bep. 235 

Lakey i\ Blair k Co. 

C. A. ]1917] !¥. 0, & Ins, Bep. 78 

Waedell r. Cargo Fleet Ison Co. 

C. A. [1917_ W. C. & Ins. Eep. 77 

s. 1. &ub-s. 3. Renshall r. 

Spencer - C. A. 10 B. W. C. G. 164 

Round r. MAthen & Son 

C.A. 83 L. .1. (B. 3.! 1011 

— g, 1^ Selied. IL Connelly r. 

Cross k Sons 

]1917] W. C. & Ins. Bep. 119 

fc-s. 1, 2. Mills t\ Dinn ington 

Main Coal Co. 

C. A. 86 I J. (K. B.) 231 

— ss. 1, 8 ; Schcd. L, par. 10. Choe- 

LEY Colliery Co. r. Bolton 

G. A. M918] W. C. k Ins. Eep. 329 

g. 2. Selkirk r. National 

Radiator Co. 

[1917] W. C. & Ins. Sep. 99 

Watts v, \'icKrRb, Ld. 

C. A. 86 L. J. sX. B.) 17T 

3. 3. Beard r. Chaelesworth 

Collieries 

]1917] W. C. & Ins. Eep. 222 

3. 5, sub-ss. 1, 2, 3, 5- In re 

Renishaw Iron Co. - [1917] 1 CS, 199 

, i;>. Griffith v. Penuhyn 

Castle GJ\vner.s) 

C. A. [1917] 1 K. 3. 474 

Hughes r. Quinn - > C. A. (Ir.) 

]1917] 2 L B. 442 

■ bche'L I. par. 1 g'^)- Price i\ 

G UEsr, Keen a Nettlefolds, Ld. 

G. A. [1917] i K. B. 780 

SiiiMs i\ Lilleshall Coal Co. 

C.A. [1917]^ 2 2.3. 368 

SeheL I., pars, i (a) {L), 2 (c). 

Greenwood o. Joseph Nall k C">. 

H. L. (E.) [1917] A. C. 1 

Scbed. I., par. 1 ( h ). Great 

5Yestebn Ry. Co. v. Helps 

H. L. (E.) [1917] W. N. 363 

• Scbed. I., par. 3. Jenkinson r. 

Steiner & Co. 

C. A. [1917] W. C. & Ins. Eep. 104 

ICuoDiLEE Coal and Coke Co. r. 
^FNeill 

[1917] W. C & Ins. Ben. 129 

— Scned. I., para. 3, 10. Tabs r. 

Cory Brothers & Co. 

C. A. [1917] 2 K. 3. 774 

— ScLed. I., par. 4. Siaevionds r. 

Elliott - Biv. Ct. [1917] 2 K, B. 894 

Seiied. I., par. 16. Linthorpe 

Hinsdale Saielting Co. v. Hoy 

C. A. [1917] W. G. & Ins. Bep. 212 
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THE COMPLETE CUKEEKX DIGEST, 1917. 


STATUTES— ; 

6 Edw. 7, c. 38 {Worhnen^s Compensatmi),\ 

ScLed. L, pars. 18, 17. Caelton 
Maest Colliery Co. v, Clawley 

C. A. [1917] 2 K B. 691 

ScLed. I., par. 3. Heathcotb v. 

HArifCHWooD Collieries, Ld. 

C. A. [1917] 1 K. B. 450 

Watts r, Manchester Cobroration 

C. A. [1917] 1 K. B. 791 

ScLed. I., pars. 5, 8, 9. Fleming 

r. Robebite Co. 

C. A. [1917] W. C. & Ins. Bep. 82 

SeLed. IL, par. 9. Hobson 

Camberwell B. C. 

C. A. 86 L. J. (K. B.) 558 

1907. 

7 Edw. 7, e. 12 {Matrimonial Cauaea), s. 3. 

Plommer Plommeb 

C. A. [1917] P. 163 

7 Edw. 7, c- 23 {Crhnmal Appeal), s. 4, sub-s. I . 
Bex i’. Doobleday 

C. C. A. 12 Cr. App. C. 240 
Bex V. Bosenson 

C. C. A. 12 Cr. App. C. 235 

s. 9. Rex v. Robinson 

C. C. A. [1917] 2 K. B. 108 

7 Edw. 7, e. 29 {Patents and Designs), s. 1 8. 
In re Inglis’s Patent - 34 R. P. C. 157 
In re Tbantom’s Patent 

34 E. P. C. 28 

as, 18, 86. In re Woodall and 

BucimAM’s Patent - 34 E. P. C. 228 

s^g. 21, 22. In re Stahlwerk 

Becker Aktiengesellschaft’s 
Patent - ■ [1917] 2 Ch. 272 

8. 22. In re Stahlwerk Becker 

Aktiengesellschaft’s Patent 

[1917] W. H. 164 

g. 26. In re Best and Mar- 
shall's Patent - 34 E. P. C. 205 

32. Coventry Radiator Co. r. 

Coventry Motor Fittings Co. 

34 E. P. C. 238 

8, 35. British Thomson-Hooston 

Co. V. A. & A. Electrical Co. 

34 E. P. C. 42 

7 Edw. 7, c. 53 (Publio Health), s. 23. 

Repton School r. Repton R. I). C. 

15 L. G. E. 938 

1908. 

8 Edw. 7, c, 28 {AgricuUural Holdings), s. 26. 

Meggeson Groves 

[1917] 1 Ck. 158 

Scked, II., rr. 14, 15. Gray v. 

Ashborton (Lord) 

H. L. (E.) [1917] A C, 26 

— s. 2: B. 24, mh-B. 2. Morse i\ 

^ ' Bi^ON - - C. A [1917] W. E. 274 


STATUTES— 

8 Edw. 7, c. 32 {Friendly Socieiks), a. 6. 
Wayman V, Perseverance Lodge 
United Brethren Friendly 
Society - Biv. Ct. [1917] 1 K. B. 677 

8 Edw. 7, c, 41 {Assizes and Quarter Sessions), 
s. 3. Rex v. Beebyshire JJ. 

Biv. Ct. [1917] W, E. 269 
8 Edw. 7, e. 53 {Law of Distress Ame7idment)f 
s. L Parsons v. Hambridgb 

C. A 33 T. L. E. 346 

8 Edw. 7, e. 59 {Preve^itmi of Grime), s. 10, 
sub-s. 2 (6). Rex v. Bavis (William) 
C. C. A [1917] 2 K. B. 855 

8 Edw. 7, c. 67 {Children), s. 57. Rex v. 
Dublin JJ. 

Biv. Ct. (Ir.) [1917] 2 I. E. 45 

s. 102, sub-s. 3. Rex v, Foster 

(Frederick) 

C, C. A. 12 Cr. App. E. 164 
8 Edw. 7, c. 69 {Companies {Consolidation) ), 
s. 3. In re Anglo-Cuban Oil, Bitu- 
men AND Asphalt Co. 

C. A. [1917] 1 Ck. 477 

s. 9, In fe Atlantic Patent 

Fuel Co. - [1917J W. H. 214, 253 

s. 32. In re Bede Steam Shipping 

Co. - - C. A [1917] 1 Ck. 123 

In re Copal Varnish Co. 

[1917] 2 Ck, 349 

In re Indo-China Steam Navigation 
Co. - - - [191'7] a Gb. 100 

ss. 41 (d), 45, 46 {a}, 120. In re 

Boloswella Rubbep. and 'Tea 
Estates, Limited and Reduced 

[1917] 1 Ck. 213 

— g. 84 , sub-s. 1. Geipel i\ Peach 

[1917] 2 Ck. 108 

ss. 96, 97. In re Light (C.) & Co. 

[1917] W. N. 77 

g. 120. In re Commonwealth Oil 

Corporation - ^ 

In re Guardian Assuiunce Co. 

G. A [1817] 1 Ck. 431 

g. 129, sub-s. 6. In re Newbridge 

Sanitary Steam Laundry 

G. A. (Ir.) [1917] 1 1, E. 67 

g. 188. In re Kaeamelli ^ 

Barnett, Ld. - ^ 

g. 212. I 2 i re Hayman, Christy & 

Lilly, Ld. Christy v. The Co. 

[1917] 1 Ck. 283 ; [1917] W. N. 26 

1909. 

9 Edw. 7, c. 30 {Cimmatograph), McVittib 
V. Marsdeh - C. A. 86 L. J. (K. B.) 6.53 

9 Edw. 7, c. 44 {Homing, Town Planning, c5c.), 
s. 18, sub-s. 3. Broadbbnt v. Rother- 
ham Corporation - [1917] 2 Ck, 31 

9 Edw. 7, c, 49 {Assurance Companies), s. 2, 
sub-ss. 1, 3 ; s- 3, sub-s. 2. In re 
National Standard Life Assurance 
Corporation - [^^17] 1 Ck. 193 



STATUTES. 
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STATUTES CvnX < fLHtJ. 

0 Edw. 7, e. 49 {As^^uranee ComijankA, s. 36, ; 

Bub-s. 1. Goldstein v. Salvation' 
Abmy Assusance Society ! 

Biv. Ct. [1917^ 2 K. B. 291 

1910. 

10 Edw. 7, e. S {Finayice (1909-10)), ss. i, ’ 
2, 4, 26, 27, 41. Att.-Gen. (Ir.) r. ' 
Adams - C. A. (Ir.) [1917] 2 I.' R. 268 ; 

s. 16. Eergeson V. Inland Key* ! 

CoMMRS. - C. A. [1917] 1 K. B. 193 ; 

■ 8, 20. Att.-Gen. v. Salt Union, ! 

Ld. . - - [1917] 2K. B. 488; 

' — s. 61, sttb-f. 5. In re Smyth. I 

Edwards l\ Smyth - [1917] 2 Ch. 331 ; 

Hs. 66, 72. Brooke v. Inland Rev. * 

CoMMRs. - - [1917] 1 E. B. 61 ; 

: — s. sub-ss. 7, 8. Llandddno ^ 

Motor and Gabaoe Co. t\ Guest : 

86 L. J. (K. B.) 886 I 

10 Edw. 7 & 1 Geo* 5, c. 24 {Lkcnamg {Con- i 
solid at ion) }, s. 16, sob-s. 3. Jones v. 1 
H ATHERTON - C. A. [1917] 2 X, B. 412 | 

s. 6L Harries t\ Thomas ' 

Biv. Ct. 86 L. J, (K. B.) 812 ■ 

1911. 

1 &; 2 Geo. 5, c. 6 (Perjury), I. Rex r. 

Wheeler - C. C. A. ]1917] 1 K. B. 283 ^ 

■ ss. 3, 17. Plummer r. Plummer 

C. A. [1917] P. 163 ' 
1 & 2 Geo. o, c. 37 (Conreymcmg), s. 9. Ju re 
Bogg. Allison v. Paice 

]1917] 2 Ck. 239 

I & 2 Geo. 5. e. 46 [Copgrlgrii], ss. i, 35. ■ 
P. P. Anderson & Co. r. The Lieeer ' 
Code Co. - - [1917] 2 K. B. 469 

1 & 2 Geo. 5, c. 50 {Coal Alinci), ss. 35, 75, 101, . 

103. Jones ?*. Lewis 

Biv. Ct. ]1917] 2 X. B 117 ■ 

— — s. 86. Maydew r. CiiATrERLcr- , 

Whititeld Collieries, Ld. j 

G. A. [1917] 2 K. B* 742 

1912. ' 

2 Geo, 5, e. 13 {Altops), s, 19, hub-'* i. Wvl- j 

LACE cc Dixon i 

^ Biv. Ct. (Ir.) [1917] 2 I. B. 236 ; 

2 & 3 Geo. 5, c. 8 [Finance)^ s. 9. / n re Smyth. ' 
Edwards ic Smyth - [1917] 2 Ck. 331 j 

2 & 3 Geo. 5, c. 20 {CrinnnalLaw J mendmcni)^ I 

e. 7, sub-s. 2. Rex i\ Dickinson. ; 
Ex ]jarie Grandolini - - Biv. Ci. ■ 

ri917~ 2 K. B. 393 

19f3. 

2*3 Ueo. 5, c. 31 (Pilotaijt), s?. 10. 11, 5'.l, , 
and 60. The Stranton [1917] P. 177 : 

3 & 4 Geo. 5, c. 34 {Dc-ah of Arrangnnod). ’ 

13. Lt re Bi'eteel’s Settlement.?. ! 
Bulteel e. Manley [1917] 1 Ck. 251 

ss, 37, 42- hi re Hadsted, Ex ; 

llleilAEDSON 

C. A. [1917] 1 X, B. 695 I 


STATUTES — eonl dined. 

1914. 

4 & 5 Geo. 5, e. 10 iFinnhcd), 14. la 
D* Oy LY. Tertue e. D'Cyly 

[1917] 1 Ck. 556 
In re PlvE. Hall e. Eve 

]i917[ 1 Ck. 562 

In Tf Parker. White r. Stewart 

C.A. [1917] W. X 233 
In re Tinkler. Luyd Aleev 

[1917] 1 Ck. 242 

4 & 5 Geo. 5, c. 12 (Almis Eelrldlji'K s. I. 
Agdeshman V . Hunt - - Biv. Ct. 

15 I. G. K. 620 

8. 1 , sub-s. 1. Bex r. Secreiary 

or State eor Home AiTAnA. Ex -parte 
Duke of Chateau Thierey 

C. A. ]1917] IS. S. 922 

4 & 5 Geo. .1, e. 17 {British A'ailoaalltf/ and 
Status of Aliens), ss. 1. II. Kex r. 
Middlesex Regiment (Joth Bat- 
talion) Commanding Offiiee 

C. A. [1917] 2 KB. 129 

8. 3. L<eNDUN <CirT. ‘7 RA- 
TION e. WoLir - - ' Biv. Ct. 

86 L. J. > K. B.j 534 

s. 14 ,^ sub-s. 1. Vecht r. Taylor 

Biv. Ct. 118 L. T. 44S 

4 A 5 6-eo. 5, c. 27 \Paitii'.. I) a/, A 

Ti ride 21 arks t 'Ff-in poi a r;{ A > , - - J, ' . 1 , 
BeTTISH Asscu lA'IlON CY « L — BO^^LE 

Manueacturees V . P Suns 

G. A. 86 L J. (Ck.) 489 

in re Woodall an.' ilv xx.xFs 
Patent - - - 34 E. P, C. 228 

4 & 5 Ge.*. 5, c. 47 {Decdn tf ' xa.eui}, 
s. 21. I/i rc Geen. . i • PiLKx.K 
[19ir^ i il. S. 183 

4 & 5 Geo. 5, c. 5S {Criminal J -i - -.irb/n'/AV 
(ration), s. 10. Rex i\ l’AEL*.vr 

C. C. ii. 12 Or. Ain E. 185 

s. 43, sub-s. 11. Rex e. 7. uilin JJ. 

Biv Ct. (Ir.) [ISir* 2 1. E. 45 

4 & 5 Geo. 5, c. 59 (Baiilruptcy), s. 5 .viA-.;;. 4. 
In re Amalgamated P::o?£ .ties of 
Rhodesia (1913), Ld. 

G. A. ]1817^ 2 Ok. 115 

Seked. I., clause 10. I n re Pawson 

[1917] 2K, E. 527 

ss. 18, 38, 47; b. 4S, &ub-s. 5; 

ss. 53, 54. Hill r. Settle 

C. A. ;1S17[ 1 K. E. 319 

s- 25, sub-s. i ; s. IGS, sub-s. 1. 

l/i re A Debtor (Xo. 3 or 1909). 
Ex parte Gold.stein - - Biv. Ct. 

[1917] 1 K. B. 558 

s. 42, sub-s. 2* hi rc Bulteel’ s 

Settlements. Bulteel Manley 
[1917] 1 Ck, 251 

s. 149 / A Debtor iXo. 28 of 

1917) - - - [1917] W. 5. 269 
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THE COilPLETE CUEREKT DIGEST, 1917. 


STAiriES— 

4 & 5 Geo. 5, c. 73 [Patents, I)eaio>is and Trade 
^Tarhs Tem-porary Rules [Amendment) ), 
s. L Bbitish Associatio27 of Glass 
Bottle MAJftJFACTTiaEBS v, Eobstes & 
Sons - - C. A. 88 L. J. (Ch.) 489 

4 i o Geo. 5, c. 7S [Coitrts [Emergency Povsers ) ), 
Inatioxal Bank, Lb. v. Claffey | 
[1917] 2 I. B. 281 ; 

3 . 1 . hi re A. Debtob’s Summons ; 

C. A. [1917] 2 I. B. 417 

7/j fe Moeeis. Be Eonblanque r. ' 
Hat.l - - - [1917] W. N. SOO , 

Peovincial Bank of Ireland, Ld. v. * 
O’Donnell - - [1917] 2 I. E. 43 i 

Torres v, Torres - [1917] W. K. 263 ; 

Dickinson v, Slmmonds & Son 1 

[1917] W. B. 256 ; 

s. 1, sub-s. 1 (a). In re A Debtor’s i 

Summons G. A. (Ir.) [1917] 2 1. E. 417 , 

Reversionary Interest Society r. \ 
Unwin - - [1917] W. B. 366 

g. sub-5. I (6). HoSACK r. I 

Robins - - C. A. [1917] 1 Gh. 332 ; 

hi re Provident Assoclation of 
London and Gollogaly’s Contract j 
[1917] 1 1. R. 240 ! 

s. 1, sub-s. 3. In re A Debtor j 

(270. 224 OF 1916) 

C. A. [1916] H. B. E. 1561 

4 & 5 Geo. 5, c. 87 [Trading with ike Enemy ). ; 

Tingle Y v. Muller 1 

0. A. [1917] 2 Ch. 144 ' 

s. 1, sub-s. 2. Selig^un v. Eagle i 

Insurance Go. - [1-^^’^] ^ Cb. 519 | 

* i 

g. 3, 2n re Aramayo Prances 1 

Mines, Ld. - C. A. [1917] 1 Cb. 451 ; 

5 Geo. 5, c. 8 (Defence of fJte Realm (Consolida- 

tion)). Liston’s t?. Ford 

[1817] 2 K. B. 647 i 

g, sub-s. 4. Rex v. Lewes 

Prison (Governor). Ex parte 
Doyle - Biv. Ct. [1917] 2 K. B. 254 

Rex V. Halliday - - H. L. (E.) 

[1917] A. C. 260 i 

o Geo. 5, c. 12 [Trading ulth the Enemy ' 
Amendment), s. 2; s. C, sub-s. 1 ; ?. 10. ' 
Seijgman v. Eagle Insurance Co. ; 

[1917] 1 Cb. 519 . 

s. 10, Tingley V. Muller i 

G. A. [1917] 2 Cb. 144 , 

— g^ XI, sub-s. 1. In re Aramayo 
pRANOKE Mines, Ld. 

C. A. [1917] 1 Cb. 451 

1915. 

5 Geo. 5, c. 34 (Defence of the Realm (Amend- 
, meni)), s. 1, sub-sa. 1, 7. Rex v. 

Lewes Prison (Governor). Ex mrie 
, |)oy;,e - Biv. Gt. [1917] 2 K. B. 254 


; STATUTES — Cimtlmted. 

3 Geo. 5, c. 30 {Legal Proceedings against 
Enemies). Hugh Stevenson & Sons, 
Ld. p. xIktiengesellschapt fur 
Cartonnagen- Industrie 

C. A. [1917] 1 K. B. S42 

Rio Tinto v. Eetel Bieber und Co. 
Same v. Veeeimingte Konigs und 
Laueahutte Acteen-Gesellschaft. 
Same v. Dynamit Actien-Gesell- 
SCHAFT - - G. A. 116 L. T. 810 

5 6 Geo. 5, c. 37 (Defence of the Realm 

(Amendment) (No. 2) ). Lifton’s v. 
Ford - - - [1917] 2 K. B. 647 

5 & 6 Geo. 5, c. 42 (Defence of the Realm 
(Amendment) (No. 3) ), s. 1. Cannon 
Brewery Co. t. Central Control 
Board (Liquor Traffic) 

33 T. L. S. 567 

5 & 6 Geo. 5, c. 54 [Munitions of War), Fart II. 
William Hollins & Co. m Paget 

[1917] 1 Cb, 187 

s. 32, Rex v. Southampton In- 
come Tax Commrs. Ex parte Singer 
C. A. [1917] 1 K. B. 259 

5 & 6 Geo. 5, c. S3 [Naval and Military TFflr 
Pensions), s. 5. Higgon v. Evans 

Biv. Ct. [1917] W. H. 268 

6 & 6 Geo. 5, c. 89 (Finance (No. 2) ), s. 32. 

Bex V. Kensington Income Tax 
Co AIMES. - G. A. [ 1917] 1 K. B. 486 

Part IL, 8. 35 ; Part IIL Collins 

V. Sedgwick - - ^ 

In re Condiian. Condran if. Stark 
[1917] 1 Gb. 639 

ss. 38, 30, 40 ; Sched. IV., Part I., 

clause 5. Thompson Brothers & Co. 
v. Amis . - - [1917] 2 Cb, 211 

as- 38, 40. William Hollins & 

Co. Paget - [1917] 1 Cb, 187 

a. 43, sub-ss. I, 2. Inland Rev. 

CoMMPiS. V. Lonsdale’s (Earl of) 
Settled Estates Trustees 

[1917] 2 K. B. 760 

^ Sclied. IV., Part IIL, s. 10. In re 

Cavan Co-operative Society 

Biv. Ct. (Ir.) [1917] 2 I. B, 594 

Part III. Thomas v. Haail-A 

& Co. - - [1917] I K. B, 527 

Sclied. IV,, Part I., par, 5, Rex 

V. Inland Rev, Commrs. 

C. A. [1917] W. H. 364 

5 & 6 Geo. 5, c. 97 (Increase of Rent and Mort- 
gage interesP( War Restrictions ) ), s. 1, 
sub-s* 1 (ii.) and (vi.). Woetley v. 
Mann - Biv, Gt. [1916] W. 380 

s. 1, sub-s. 1 (b). hi re Peovibbnt 

Association of London and Gollo- 
galy’s Contract - [1917] 1 1, B. 240 

s. 1, sub-ss, 1, 2 ; s, 2, sub-ss. I, 

2 (c). Sharp Brothers & Knight v. 
Chant - C. A. [isn] 1 K. B, 771 



STATUTES — cokzi kut d. 


3 & 6 Geo. 5, e. 97 ilncr€at‘€ of Rad and Mad- 
goAje Jjitcreit {War EodridiOfc^} }, s. 1, 
B'db-s, 4. Waltjees i\ White 

[1817] W, 1?. 14 

a. 1, eub-s. 4,* a. 2^ sub-s. 4 (h). 

London * County and Westminster 
B^nk i. Tompkins - [1817] W. H. 228 

s. 2, snb-s. 4- Jones v. Woodward 

[1917] W. Sr. 61 

1916. 

5 & 0 Geo. c. 104 (Miliiary Service). Rex 
17. YoEKSHHiE (X. Riding) Appeal 
Trjblnal . Biv. Ct. 86 L J. (K. E.j 599 

c,. i. Fra.^er i\ jIilitary Autho- ' 

EIIILS - Biv. ct 86 I J. ( K. B.J 953 

lllZX c. COiLLiNDING OfITCER, 30t1I 
Battalion lIiDDLEbEX Regiment. , 
£x parR Freybeeger 

C. A. [1917] 2 K. B. 129 

Hex t. Grimsby Section Lincoln- 
siiiBE Appeal Teibenal 

Biv. Ct. [1917] W. K. 66 

Rex V. Jones 

Biv. Ct. (Ir.) [1917^ 2 I. E. 7 

s. 1, sub-a. 2. Rex v. Com- 
manding Officer of Horn Hill 
Camp, IVinchester. Ex pirte Fer- 
ot-soN - Biv. Ct. [1917] 1 S. B. 176 

s. I, £iib-£. 2 [a) : Sched. L, par. ti 

Ex lAirit Bcrns 

Biv. Ct. 86 L. J. {"K. B.) 158 

s. 2. Rex c, Westminster Local 

Tribenal- Ex parte Smart 

Biv. Ct. 86 L. J. (K. B ) 738 

a. 2, siib-s. 2. Rex v. Leice-sier- 

SHERE Appeal Tribfnal. Ex parte 
Tivey - Biv. Ct 88 L. J. i K. B. j 807 

■ ss. 2, 3, sub-sa. 3, 3, Sdied. I. 

Rid OUT v. Cope 

Bit. Cl 15 L. G. R 635 

a. 3, suIj-s. 5. Marshall 

GL.ANVILLE Biv. Ct. [1917] 2 K. B. 87 , 

Scbe<l. 1. Fraser c. Military 

ArTHOLUTES - - 1* Biv. Or. 

;i917] W. N. 147 

— Srlivd. L, par. 4. Hawkes r. 

Money - - Biv. Gt. 15 L. G. B. 420 , 

Kick r. Donne - - - Biv. Ct. ' 

15 L. G. B. 498 

Kipps r. Lane - - Biv. Ct. 

86 L. J. (K. B.) 736 

Ofpord r- Hiscock - - Biv. Ct. 

86 L J. (K. B ) 941 

PiTTAR V. Richardson - - Biv Ct. 

[1917] W. K. 255 

— Sched, I., par. G. Towler i. 

Setton - Biv. Ct. 86 L. J. (K. E ) 46 

Waller v. Xcrner 

Biv, Ct. ri917*'; 1 K. B, 39 ’ 


STATUTES —Cantlutird. 

3 & 6 Geo. 3, e. 104 tMiHiapf o-: '3^;, 
Sched, 11. Rex r. LiNCOEN-HmE 
Appeal TRisrNAL. Ex part^ Stul- 
BiNS - . C. A. [1917] 1 K. B. 1 

Ex parte Teeeitt Bros. - Biv. Ct, 

lie L. X. S5 

3 A; G Geo. 3, e. 103 [Tradiag a Hh 01 Vb 

L hub--^. 2. CONTiNKv G it.'j -A L'S. 
6'. Vermont Y Co. - [1917] 2 K. B. 5S7 

s. 1, sub-fcs. L 2, 3, 4, arNl 7. /,•. .'c 

Kastner k Co. Alto-Pi O' ' , 

Kastner & Co. - '1917' 1 Ch. 393 


s. 

1, Eiib-aa. 

. 2, 3. 

Ill rc T 

:r. ^ • 

jLD- 

SCHMIDT, Ld. 

- 

_1917^ 

2*Ch, 

. 184 



I, £ub-s. 

3. 

/e Fr. 

Mlylrs 

SonN^ 

, Ld. - 

- 

1917^ 

2 Ca. 

201 

g. 

4. Ting 

■LEY V. 

-MOlle. 





C. A. 

, 1917] 

2 CL 

144 

6 & 7 Geo. 

5, c. 12 {Local (Lover a a, > 


1. 


Shipton V. Cardiff Corporaiion 


15 L. G. B. 687 : ]1917; W. K. 175 

Davies t\ Rhondda F. D. C, 

C. A. ]1917_ \V. X SCI 

0 & 7 Geo. 5. c. 13 iCuurt':, {Euirrf’e,,':j P’X/er,^) 
(Amei'difo^jitj }. -.1 I > :t jI> ixX''. 
De Fonllanir'e Hal . 

[1917] ¥/. K. 309 

s. 2. Tozer r. Viola 

•1917; W. X S42 

6 dk 7 Geo. 5, c. 13 iSerss. 2) ( M iliiurj S> 

s. 1. Fraser c. Militaly Avthori- 
TiES - Biv. Ct. SB L J. f X B • 953 

Rex V. Denham - - - Biv. Ci. 

15 L. Ct E 644 

‘ a. 1, sub-.?. 1. OrioPiD c. Hiscock 

Biv Ct. 86 L. J. . E 3 , 941 
PiTTAR e. Richardson - B.v CL 
'1917] W X. 265 
PIex V. Commanding On p er c>r OIorn 
Hill Camp, 'Winchester. L'c parie 
Ferguson . - - ~ Biv. Ct. 

"1917^ 1 K 3 176 
Pi EX e. Denham - 33 T. L E. 440 

s. 1, &ub-s. 1 ; iS. G, 17. ilZLore 

V. Cope - Biv, Co 16 L. G. i:. 631 

a. 1, sub-sa. 1, 2. Marshu-L l, 

Glanville Biv. Ct, [1917] 2 K. B. 87 

s. 1 ; s. 3, -ub-s. 1 : s, 17. i\ 

Rex r. Goa ERNAiit of 'WoR.i'.r.... d 
Scribes PKXs<fN. Ex p^ft,- Hiley 

Biv. Ct. [19i7_ 2 K. E. 647 

s. 3, sub-s. 2. Ex parie Brp.N6 

Biv. Gt. 86 L. J. (K. B.) 158 

s. 8, Robinson v. Metcalf 

Biv. Ct. 86 L. J. (K. B. f 1476 

3 & 7 Geo. 5, c. 18 {Courts {Emergency PoirrrA 
iEo. 2)), s. i. Ill re Morrd. De 
pCjNELANQUE c Hall - [1917] W. H. 300 

Reversionary’ Interest SaaiL-v r 
Lnwin - - Man' W. X. 366 



Ixsviii 


THE COMPLETE CUEKEHT DIGEST, 1917. 


BTATmEE^eaMimed, 

6 «fe 7 Geo. o, e. 18 {Courts (Ermrgencfj Powers) 
{^0. 2) ), s. 1, sub-s. 1 (6). Hosack v, 
Kobixs - C. A. [191T] 1 Ch. 332 

s. 3. In re City of Londoit Beal j 

Peopeety Co. - [1917] W. H. 183 ' 

0 & 7 Geo, 5, c, 24 {Finance), Part III. i 
Thomas v, Hamlyx & Co. i 

[1917] 1 K.B.527 | 

ss. 45, 48, 49. William Hollixs ! 

& Co. Paget > [1917] 1 Cb. 187 i 

s. 49. Thompson Beothees & Co. | 

V, Amis - - . [1917] 2 Ch. 211 , 

6 & 7 Geo. 5, c. 26 {Output of Beer), s. 5, sub- 

S. L PiSHEE V, Rawson & Co. ! 

86 L. I. (Ch.) 519 ; [1917] W. N. 112 ; 

1917. i 

7 & 8 Geo. 5, c. 25 (Courts (Emergency Powers) ), j 

s. 6. Toeees V, Toebes 

[1917] W. N. 263 I 

s. re MoPvEis. Be Pon*- ' 

BLAXQUE^v. Hall - [1917] W. N. 300 


II. LOCAL AND PERSONAL.' 

1774. ! 

14 Geo. 3, c. Ixxviii. (fires Prevention {Metro - 1 
polls)), s. 86. Shaw & Co. v, Symmons | 
&Soxs - - [1917] 1 K. B. 799 ! 

1891. I 

64 & 55 Viet. c. ccxix. (Midland Bailway (Bates 1 
and Charges ) ). Medlanb Ry. Co. v. ' 
Waener, Sons k Co. 

C. A. 116 L. T. 662 | 

64 & 55 Viet. c. ccxxi. (London and North Wes* j 
tern Bailway (Boies and Charges ) ). | 
Littleton Collibeies, Ld. v, London 
AND Hobth Westbbn Railway ! 

By. & Can. Com. 115 L. T. 840 j 

54 & 55 Viet. c. ccxxii. (Great Wesi&rn Bail * ! 
way Company (Bates and Charges) ), | 
Schedule, Part I., clause 5, sub- 
clause (iv.) ; Part IV. Gbeat j 
Western Ry. v. Bapen Tinplate | 
Co. - - - [1917] 2K. B. 177 } 

1894. j 

57 So 58 Viet. c. ccxiii. (London Building ). ! 
Selby v. Whitbread & Co. i 

[1917] 1 K. B. 736 i 

gg, 22, 24, 25, 183. London C. C. v, | 

Galsworthy - - C. A. [1917] 

1 K. B. 902 

145^ ^9^ Goddabd V. Gbeio 

Bit, 0t,[1917] 2K,B. 397 

1900. 

63 & 64 Viet. c. clxxxiii. {Local Government 
Board*s Provisional Orders Confjrrna* 
tion (No. 14)). Glodoestkr LFnion 
1^., Woolwich Union - * Biv. Ct. 

; 2K.S.B74^ 


STATUTES — eontl nued. 

1901. 

1 Edw. 7, c. eel. (Ilkeston and Heanor Water), 
ss. 80, 83. Baebett r. Ilkeston 
Corporation - [1917] 1 K. B. 827 

1905. . 

5 Edw. 7, c. ceix. (London Building Acts 

(Amendment) ), s. 20. Monro v. Lord 
Bdrghclere - - - Biv. Ct, 

[1917] W. H. 387 

1906. 

6 Edw. 7, c. clvii. (Cardiff Railway), ss. 2, 3» 

4, 13, 14, 15. Taff Vale Ry. r. 
Cardiff By. - C. A. [1917] 1 Ch. 299 

1910. 

10 Edw. 7 & 1 Geo, 5, c. cxxix. (London 
County Council (General Powers ) ), 
8. 22, sub"S. 1. London (City) Cor- 
poration V. Wolff 

Biv. Ct. 86 I. J. (K. B.) 534 

s. 22, sub- 8. 5. Edelstes v. 

London C. 0. - [1917] W. N. 312 

1913. 

3 & 4 Geo. 5, c. cxxix. (East Lancing Sea 
Defence). B. Aerodrome, Ld. v. Bell 
Biv.Ot. [1917] 2K.B.380 

1916. 

6 & 6 Geo. 5, c. ciii. (JUtndon County Council 
(General Powers ) ), s. 23. Bale v, 
London C. C. 

Biv. Ct. [1917] 1 K.B. 808 


III. STATUTES (IRELAND). 

1787. 

27 Geo. 3, c. 35 (Game), s. 10. Rex (Walsh) v. 
Tipperary JJ. - - Biv. Ct. (Ir) 

[1917] 2 I. B. 250 

1833. 

3 & 4 Will. 4, c. 68 (Licensing), s. L Rex 
(Moore) v. Antrim JJ, 

Biv. Ct. (Ir.) [1917] 2 I. B. 347 

1837. ^ 

7 Will. 4 & 1 Viet. c. 25 (Dublin Police), s. 27. 
Rex V. Bdblin JJ. 

Biv. Ct. (Ir.) [1917] 2 I. B. 45 

1838. 

1 & 2 Viet. c. 56 (^oor Belief), Hewson v. 
Greene - . [1917] 1 1. B. 123 

g. 65 . North Bdblin R. B. C. v. 

Walsh Biv. Ct (Ir.) [1917] 2 1. B. 86 

1843. 

6 & 7 Viet c, 92 (Poor Belief), s. 10. North 
Bdblin R. B. C. V. Walsh 

Biv. Ct. (Ir.) [1917] 2 I. E. 86 



!::x:x 


STATUTES. 


STATUTES — cant i /sue J. 

1849. 

12 A 13 Viet. c. 105 {RzunicnUe Lmcchohl 
Couversion). iTTZievTuiCK r. Wakrex 

^1917] 1 I. E. 156 

1850. 

13___&TU|Yict. c. 88 {Fiehtrle/s), 3. 50. Rex v. 
Core Co. JJ, - - - Biv. Ct. 

112X7" 2 1. E. 430 

1851. 

14 & 15 Viet. c. 92 {Summary Jurisdiction), 
s, 8. Bex v, Tyeoxb JJ. 

Biv. Gt. (Ir.) ;;i917] 2 I. B. 96 

3. 23. Rex v. Dublin JJ. 

Biv. Ct. (Ir.j [1917] 2 I. B. 45 

14 & 15 Viet, c. 93 {Petty Sessions), s. 20. 
Bex V. LoNDOXDEEEy JJ. 

Biv. Ct. (Ir. [1917] 2 I E. 283 

—-S3. 21, 42. Rex (Walsh) z\ 

Tippeeary JJ. - - Biv. Ct. ( Ir. j 

[1917] 2 I. B.'250 

SS.134, 30; Sched., Form (C.). 

ShOPvE leiCuNNINGHAM 

" Biv, Ct. (Ir.) [1917; 2 I. E. 360 
1854. 

i7^& 18 Viet. c. 103 {Towns Improvement). 
Rex V. Local Goveenment Boaeb 
(Ie.) - - C. A. [1917] 2 I. B. 454 

1857. 

20 & 21 Viet. c. 00 {Banlnipicy), s. 271. In 
It Coleman - [1917] 2 I. K. 56 

s. 385, Hollinshead v. Me Lough- 

%IN - H. i. (Ir.) [1917] 2 I. B. 28 

1869. 

32 & 33 Viet. c. 42 {Irish Church). In re 
Trusts of Marshal Beeesfoed’s 
Fund - - - 33 T. L. B. 208 

32 &^33 Viet. c. 92 {Fisheries), s. 16. Rex 
** V. Cork Co. JJ. 

Biv. Ct. (Ir.) [1917] 2 I. B. 430 

Rex (James White) v. Cork JJ. 

Biv. Ct. (Ir.) [1917] 2 I. B. 310 

1870. 

S3 k 34 Viet. c. 46 {Landlord and Tenant), s. 45. 
In re Geoghegan - [1917] 2 I. B. 361 

1871. ; 

34 & 35 Viet. c. 22 (Lunacy), ss. 63, 67, 74, 

^ In re B. - - [1917] 1 I. B. 344 

1872. 

35 & 36 Viet, c, 32 {Landlord and Tenant), s. 2. 

In re Geoghegan - [1917] 1 1, B. 361 

1874. 

37 & 38 Viet, c. 69 (Licensing), s. 14. Rex 
(Moore) v. Antrim JJ. 

Biv. Ct. (Ir.) [1917] 2 I. B. 347 , 


STATUTES -eo/itin 

1878, 

41 k 42 Viet. c. 52 {FuUic Health), s. IL 
Rex V. Reddy - - Biv. Ct. fir.) 

[1917] 2 I. E. 477 

s. 68. XoETH Dublin R. D. C. v. 

Walsh - Biv. Ct. (Ir.) [1917] 2 I. B. 86 

T;-,. ilo, Hi, 112, 120. Hacketx 

V. Smith 

Biv. Ct. (Ir.) ]1916] 2 I. B. 503 
1881. 

44 & 45 Viet. c. 49 (Land), s. 30. In re 
Geoghegan - [1917] 2 I. B. 361 

1886. 

49 & 50 Viet, c, 59 (Labourers). Rex r, 

Reddy - . - Biv. Ct. (Ir ) 

H9171 2 I. B. 477 

1887. 

50 & 51 Viet. c. 33 (Larid), s. 9. Saunders r. 

Hamilton - C, A. [1917] 1 1. E, 145 

g, sub-s. 3. In re Edgewop.tii'^ 

Estate - - [1917] 1 I. E. 270 

s. 16, 8ub-s. 3. In re Barry’s 

Estate - G. A. (Ir.) [1917] I I. B. 11 

1891. 

54 & 55 Viet. e. 06 [Hglstmilon yf Title], 
bs. 29, 34, i-ub-s. i. In re Smith 

[1917] 1 LB. 170 

to. 34, sub-sa. 1, 2. In re Buckley 

[1917] II. E.47 

s. 35, sub-3. 1; s. 38, snb- 3 . 1. 

In re Geoghegan - ]1917] 1 1. E. 361 

s. 45, sub-s. 1 ((«^). In re M'Evoy 

[1917] 1 I. B. 168 

54 & 55 Viet. c. 87 {Redemption of Bent], 
Sartopjs V . Shackleton 

C. A. [1917] 1 I. E. 129 

1896. 

59 k 60 Viet, c, 47 (Land), s. 7. vSaunders v. 
Hamilton - C. A. [1917] 1 1. E. 145 

s. 31, sub-ss. I, 3, S. In )e Edge- 

woeth's Estate - [1917] 1 I. B. 270 

1898. 

61 & 62 Viet. c. 37 {Local Government). 
Hewson V. Greene 

[1917] 1 I. B. 123 
Rex V. Reddy - Biv. Ct. (Ir.) 

[1917] 2 I. B.477 

s. 9, &ub-s. 6, and s. lOS. Rex r- 

MDoughlin - C. A. [1917] 2 I. B. 174 

s. 58. Rex v. Considinb 

Biv. Ct. (Ir.) [1917] 2 I. B. 1 

— — s. 66, sub-s. 10. A.-G. V. Dublin 

Corporation - [1917] 1 1. B. 401 

1901. 

1 Edw, 7, c. 28 {Local Government). Hewson 
V. Greene - - [1917] 1 1, B. 123 
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THE COMPLETE CUBRENT DIGEST, 1917. 


STATUTES— , 

1902. I 

2 Eihv. 7, c. 38 i Load Goveramad). 22. Bex ! 

■i;. M‘Lougiiox C. a. [1817] 2 I, E. 174 j 

i 

1908. ; 

3 Edw. 7, c. 37 (Lani)^ s. 54. In re Geog- | 

BEGAN - - riS17jlI.E.361i 

j:. 64, In re Edgeworth's I 

Estate - - [1917] 1 I. E. 270 i 

I a re Poxsoxb y’s Estate i 

C. A. [19171 1 I. K. 466 | 

s. 88, snb-s. 2; s. 89. Saunders! 

1*. Hamilton - C. A. [1917] 1 1. B. 145 

1911. 

1 & 2 Geo. 5, c. 5 {Public Roads), s. 82, 
Londonderry C. C. t\ Mac Arthur 
[1917] 2 I. R. 49 

1916. 

0 & 7 Geo. 5, c. 46 {Emagcacij Provhioiu), 
s. 1, sub*3. 4. Kelly v. Kelly 

[1917] 1 1. R. 51 1 

SfiANAHAN V, Shanahan 

[1917] 1 1. R. 57 


IV. COLONIES. 


iXfSTKAIXA. : 

Commonwealtli. 

03 & 04 Viet. (1900), c. 12 (Commonwealth of 
Australia Constitution), ss. 51 (xxxv.), | 
74. Jones v. Commonwe.4LTh Court * 
OR Conciliation and Arbitration ! 

J. a [1917] A. C.528j 

Marino Insurance Act (No. 11 of 1909, Com- 
monwealth of Australia), ss. 39, 41. 
Yorkshire Insurance Co. v. Camp- 
bell - - L C. [1317] A. G. 218 i 

Customs TariS,1911 (No. 19 of 1911, Common- . 
wealth of Australia), Sehed. A, , 
items 161, 380 A, 380 E. Ealkiner j 
f. Whitton - L C. [1917]' A. C. 106 i 

« Queensland. 

58 Viet., No. 8 of 1894 (Stamp), s. 49 ; .s. 54, 
sub-s. 1* Commissioners or Stamps 
«?. Queensland Meat Export Co. 

L C. [1917] A. G. 624 

6 Geo. 5, No. 35 of 1916 (Workers’ Compensa- 
tion), ss. 7, 8, Australian Alliance 

. „ , Assurance Co. Att.-Gen, 'eor 
'Queensland J.. C. [1917] A. C, 537 


STATUTES — eantiumti. 

South Australia. 

46 & 47 Viet. No. 323 of 1884 (Taxation), s. 12, 
sub-s, 12. Davidson v. Gomiussionbr 
OP Taxes - J. C. ^1917" A, C. 542 


CANABA. 

Eailway Act (R. S. Can., 1906(Caaadal, c. 37), 
s. 200, sub-p. L Buddy r. Toronto 
Eastern By. Co. 

J. C. 86 I. J. (P. C.) 95 

fi. 340. Canadian PAriFic By. Co. 

t?. Parent - J. C. [1917] A. G. 195 

Criminal Code (B. S. Gan., 1906 (Canada), 
e, 146), ss. 221, 222, 223, 1025. Toronto 
By. Co. v. Bex - J. G. [1917] A. 0. 630 


British Columbia. 

Railway (E. 8. B. C., 1911 (British Columbia), 
c. 194, ss. 17, IS. Canadian Northern 
Pacific By. Co. v. Corporation of 
New Westminster 

J. C. [1917] A. C, 602 

Nova Scotia. 

Railways Act (B. S. N. S., 1900 (Nova 
Scotia), c. 99), ss. 88, 124, 159. 178. 
Dominion Iron and Steel Co. v. 
Burt - - - [1917] A. C. 179 

Ontario. 

Assessment (B. S. (Ont.), c. 195', s. 47, 
sub-s. 3. Cornwall MuNii|||rAL Cor- 
poration Ottawa and Y ew Y^ork 
By. Co. - - L C. [1917] A. C. 399 

Companies, 1881 (45 Viet. (Out.), c. 19), 
s. 2. Toronto Electric Light Co. d. 
Toronto Corporation 

J. C. [1917] A. 0. 84 

Railway, 1896 (60 Viet. (Ont.), c. 92), Sched. A. 
Toronto and York Radial By. Go. 
t?. Toronto Corporation 

L C. 86 L. J. (P. 0.) 119 

f 

Eatal Accidents, 1911 (1 Geo, 5 (Ont.), c. 33). 
Canadian Pacific By. Qa. c. Parent 
J. C. [1917] A. C. 195 

Balway, 1914 (B. S. (Out.), c. 1S5), s. 250. 
Toronto and York Radial By. Co. 
V. Toronto Corporation 

J. G. 86 L. J. (P. C.) 119 

' % 

Quebec. 

Railway Act (B, S. Q., 1909 (Quebec)), 
art. 3426. Montreal Street By. Co. 
V. Normandin - J. C. [1917J A. C. 170 

Compensation (B. S. Q., 1909 (Quebec)), art, 
5795. Eraser v. City of Peaserville 
J. C. [1917] A. C. 187 



STATUTES, 


lixii 



C0^inmd, 


i>'' Lower Canada. j 

Ciiii Code, art. 1056. Cakabian Facific I 
Ey. Co, I?. Paeiekt I 


J. C. [1017] A. C. 195 1 
CStM Procedure (Code of), arts. 430, 431. | 
Monteeal Steeet Ea~. Co. %\ Xob- i 
MA^Bm - - J. C. [1917] A. C. 170 I 


Upper Canada. 

Schools, Upper Canada, 1859 (22 Viet, c, 64), 
s. 79, 8u6-ft. 8. Ottawa Eoma^jt Catho* 
KO &«0OCB TatrsTKas p . Mackbll 
3*. C. [1917] A. C. 62 

Selioolg, Upper Canada, 1863 (26 Viet. c. 5), 
s. 2. Ottawa RoacAif Catholic 
Schools Tehstebs p. Ottawa Coe- 
^FOEATIO.V . J. C. [1917] A. C. 76 


STATUTES — e&ntinmd. 

SOUTH APEI0A. 

Beclinanalaad, 

Proclamation Xo. 40 of 1012 {Bechuanaland 
Protectorate), s. 1, sub-s. 2 (c). Moea- 
TiTso Bathoteh r. Bax 

J. C. [1917] A. G. 207 

STRAITS SETTLEMEHTS. 

Selangor. 

Registration of Titles Eegulation (IV. of 1891 
(Straits Settlements) ), ss. 4, 41, 
Hajz Abohl Rahmak p. Mahomd 
Hassak - I. C. [1917] A. C. m 

Limitation Enactment (V, of 1896 (Straits 
Settlements) ), Sched- II, art. 115. 
Haji Abdul Rahmax «?, Mahomed 
Hassan - - J. C. [1917] A. C, 209 




( Ixxxiii ) 


TABLE OP EULES AND OKDEES JTTDTO TAT.T. Y 
CONSIDEEED DUEING THE YEAE 1917 . 


ADMIEAiXT TEANSPOET AEBIXEATION 

BOJIED EBIiES, r. 6. LoBiTos Oil- 
fields r . Admiealty Commbs. 

Bit. Ct. [1917] W. N. 227 

Alims BESTEICTIOH (COESOWBATIOE) 
OEBEE, 1916, art. 10. Rex r. 
Secebtaey of State foe Home i 
Affaies. & parte I)UKE OF Chateau , 
Thieeet . C. A. [1917] 1 K. B. 920 I 

arts. 19, 27 (1), (2), 2$. Aodeshmah 

Htrarr - Biv. Ct. 15 L. 0. E. 620 

AMMJ ACf , 1S81 — Eules of Procedure made 
under s. 70 of, r, 124 (l). Rex r. 
COLPUS AiTD BOOBMA27. REX l\ 
White - - [1917] 1 K. B. 574 

Eules of Procedure, 1907, made under 

App. in. Rex %\ Lewes Peisok 
(0OVEEHOE) - - - Biv. Ct. 

[1917] 2 K. B. 254 

BEMMCES EtriiE8, 1899, rr. 21, 48. RiCE 
OXFOED (Bishop) - [1917] P. 181 

GOAL MIEES AGP, 191 l—Regulat ions made 
under s. 25 a. Maybew i \ Chatteeley- 
Whitpield Colliebies - C. A. 

[1917] 2 K. B, 742 

GOmSIOES AT SEA, EEeBLATIOKS FOE 
PEEVEETIire, 1897, arts. 19, 21, 29. 
The Fancy - - [1917] P. 13 

. The Echo - - - [1917] P. 132 

GOBITTY GOBET EBBES, 1908 and 1914, 
Order X,, rr. 10, 18, 21. Beioht r . . 
Rooebs - Bi¥. Ct. [1917] 1 K. B. 917 | 

Order XIII., r. 14. Caeeington t, Deane 

Biv. Ct. [1917] 1 K. B. 717 

Order XXXT., r. 26. Waed i \ Kield 

[1917] W. K. 257 

--r— Order Bill, r. 17. Saegeant r. Watts 
Biv. Ct [1917] 2 K. B. 624 

COBETS OF IirOBIEY EE0BLATIOKS, 
E®. 124 (E) and (F). Rex n Aemy 
Council. & parte Ravknsceopt 

Biv. Ct [1917] 2 K. B. 504 

CEOWE OFFICE EBBES, 1906, r. 206. Bex 
Wkstminsxee Assessment Com- 
mittee - G. A. [1917] 2 K. B. 215 


BEFENCE OF EEABM (COBrSOBIBAXIOH) 
EE0BBATIOES. Wycombe BOROUGH 
Electric Light and Power Co. r. 
Chipping Wycombe Corporation 

15 B. 0. E. 658 

regr. 2 b. Lipton's, Ld. i?. Ford 

116 B. T. 682 

reg. 8 a (*). Metropolitan Water 

Boaed r. Dick, Kerr k Co. 

C. A. [1917] 2 K. B. 1 

reg. 8 g. Llandudno Motor and Garage 

Co. V. Guest - - - Biv. Ct. 

86 B. J. (K. B.) 886 

reg. 14b. Rex r. Halliday - H. B. (E.) 

[1917] A. C. 260 

In re Hilda Maegabet Howsin 

C. A. 88 T. B. E. 527 

regs. 18, 56 (13). Fox v . Spicer 

Biv. Ct [1917] W. H. 28 

regs. 27, 56. Kaye r . Cole 

Biv. Ct. 86 B. J. (K. B.) 1084 

reg. 30a. In re Anglo- Russian Mer- 
chant Traders (London) and John 
Batt & Co. - C. A. [1917] 2 K. B. 679 

regs. 36 and 39. The Penrith Castle 

[1917] P. 2m 

reg. 39 a. Haws r . Brown 

Biv. Ct. 117 B. T. 408 

reg. 45 (5). Rex v, Garrett. Ale parte 

SHARP - - C. A. [1917] 2 K. B. 99 

BEFEKCE OF EEABM (AMENBMEET) ACT, 
1915, PEOCBAMATIOE BBSPEEBUTG 

s. 1 of. Rex t*. Lewes Prison 
(Governor) - - - Biv. Ct. 

‘ [1917] 2 K. B. 254 

BEFENCE OF EEABM (BIOBOE CONTEOB) 
EE0TJBATIOKS, 1915, reg. 7. Parker 
r. Sutherland - « - Biv, Ct. 

86 B. J. (K. B.) 1052 

Cannon Brewery Co. Central 
; Control Board - [1917] W. E. 290 

IdIVOECE BTJIES, rr. 51, 188. Gates «. 

I Gates - - C. A. [1917] P. 64 

HACKNEY CAEEIAGE OEDEE, 1907. Kemp 
c. EliiSHA - C. A. [1917] W. B. 865 

d2 
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THE COMPLETE CUEBENT DIGEST, 191T. 


lEELAHB : LAHB PBECHASS ACTS RULES, 
July 2, 1910, Order VIII.. r. 4. U re 
Ponsoxby’s Estate - - G. A. 

[ISIT] 1 I. E. 466 

lEELAHBJ: PUBLIC BODIES ORDER, 1915. 
Hex i\ 3I‘LonGHLi3?- 

C. A. (Ir.) [1917] 2 I. R. 174 

IRELAHD; SUPREME COURT, RULES OF 
THE, 1910, Order IV.. r. 20. re 
MgEyoy - - [1917] 1 1. R. 168 

Order VI.. r. 1. Li re Buckley 

[1917] 1 I. R. 47 
~ — Order XI., r, 1 (b), (f). Jn Killizjey 
D. D. C. Kiekwood k . Moorhead 
C.A. [1917] 21. R. 614 

Order XVII., rr. 2, 4. Munster and 

Leinster Bank r, Mackey 

[1917] 1 I. R. 49 

Order XXXIII., rr, 7, 8. Munster and 

Leinster Bank r. Mackey 

[1917] 1 I. R. 49 

Order LXV.. rr. 19, 20, 64. O’Connor r. 

Blain, Campbell cY McLean 

[1917] 2 I. R. 618 

MILITARY SERVICE REGULATIONS (AMEND- 
MEET) ORDER, 1916, Part 1, s. 2, 
reg. 5. Bek i\ Hendon Local Tri- 
bunal. Watson 

Div. Ct. 15 L. G. R. 616 

reg. 19. Bex -r. Leicestershire 

Appeal Tribunal. £x parte Titey 
DiY. Ct. 86 L. J. (K, B.) 807 

s. 5, regs. 5, 6, 7. Bex r. Grimsby 

Section Lincolnshire Appeal 
Tribunal - Div, Ct. 15 L. G. R. 173 

Part II. Bex %\ Central Tribunal. Ex 

parte Syddall « Div. Ct. 15 L. G. R. 195 

s. reg. 13, Bex r. Hampshire 

Appeal Tribunal 

Div. Ct. 15 L. G. R. 180 

reg, 19. Bex r. Lincolnshire 

Appeal Tribunal, Ex parte 
Stubeins - G. A. [1917] 1 K. B. 1 

MILITARY SERVICE RECRUITING REGU- 
LATIONS, 1912, regs. 102, 103. 

W ALDER r. Turner 

Div. Ct. [1917] 1 K. B. 89 

MOTOR CARS USE AND CONSTRUCTION 
ORDER, 1904, art. I, art. 2 (7) (i.). 
WiNTLE r. Bristol Tramways and 
Carriage Co. C. A. [1917] W. N. 163 

NATIONAL HEALTH INSURANCE (MEDICAL 
BENEFIT} REGULATIONS, 1913, reg. 
51. Clements r. Devon County 
Insurance Committee 

C. A. [1917] W. N, 841 

PATENTS, DESIGNS AND TRADE MARKS 
(TEMPORARY RULES) ACT, 1914. 
Bex Board op Trade. Ex parte 
Berry. J/^ re Koppers’ Patents 

Div. Ct. 34 E. P. C. 241 

— r. 3. In> re Woodall k Duckham’s 
Patent - - 34R. P.C.228; 

[1917] W. N. 154 


PORTSMOUTH PUBLIC TRAFFIC REGULA- 
TIONS, 1915. The Penrith Castle 
[1917] P. 209 

PRIZE COURT. DECLARATION OF LONDON, 
1909, arts. 35 and 43. The ItUN 

[1917] P. 145 

art. 43. The Soefareren 

L C. 33 T. L. E. 526 

ORDER IN COUNCIL. Oct. 29, 1914. The 

Bun - - ' J. G. [1917] P. 145 

Kar. 2, 1915. Li re Falkland 

Islands Battle. Ex parte H.M.S. 
Canopus - - - [1917] P. 47 

la re GERMAN CRUISER KONIGSBEEQ- 

[1917] p. m 

H.M. Submarine Vessel E 14 

[1917] P. 85 

The Triumph ; The ITsk 

[1917] P. 127 

Mar. 11, 1915 (REPRISALS). The 

Frederik VIII. - T [1917] P. 43 
The KdNiGSBEEG ■ 116 L. T. 829 
The Sigurd - - [1917] P. 250 
The United States - [1917] P. 30 

PRIZE COURT RULES, Order IX., r. 1. The 
Consul Corfitzon J. G. [1917] A.C.550 

Order XVIII., r. 2. The Stanton 

J. C. [1917] A. C. 380 

Order XXIX., r. 1. The Canton 

J. C. [1917] A. 0. 102 

PUBLIC TRUSTEE (FEES) ORDER, 1912 

ScLediile, Division I., Head A, danse 2. 

In re lilCKLIN. PUBLIC TRUSTEE T. 
HOAEB - - [1917] 2 Ck. 278 

SEA DEFENCE ORDER, 1913, art. 18. B. 
Aerodrome, Ld. t. Bell 

Div. Ct. [1917] 2 K. B. 380 

SHIPPING. REGULATIONS FOR PREVENT- 
ING COLLISIONS AT SEA, 1897, 
art. 21. The Echo - [1917] P. 132 

SOLICITORS’ REMUNERATION ACT, 1881 (44 
& 45 Viet. c. 44). General Order 
under Act, Seked. I., Part II., First 
Scale, Second Scale ; Seked. II. Hill- 
yard t\ McBonald 

C. A. [1917] 2 K. B. 248 

SPECIAL CONSTABLES ORDER, 1914, s. 6. 
PORTCH Kerslakb - 34 T. L. E. 77 

SUEZ CANAL CONVENTION, 1888, arts. 4, 6. - 
The Sudmaek - J. C. [1917] A. 0. 620 

SUMMARY JURISDICTION RULES, 1915, r.58. 
Edelbten r. London G. G. 

[1917] W. N. 312 

SUPREME COURT, RULES OF THE, Order XVI., 
r. 8. Cox t\ Dublin City Distillery 
Co. - 0. A. (Ir.) [1917] 1 1. B. 203 

r. 4S. Jn re RAPHAEL 

[1918] W. N. 886 

r.48 . Marten r. Whale, Thacker, 

Third Party - [191*3^] 1 K. R. 544 



EULES AXB OEDEES JUDICIALLY COXSIDEEED DUIUXa 191L 


aXSST 


SUPBEME COUET. BUIES OP 

Orier XIX.. r. 7. WEiXBEFirrER -i-. IxaLis 

:i917j W. 355 

Order XX?.. rr. 2 and 3. Stephexson, 

Blake ^ Co. v, Graxt. Legros & Co. 

C. A. 116 L. T. 268 

Order XXXI.. rr. 1. 2. Blair r. Haycock. 

Cable k Co. H. I. (E.^ ;i9i7~ W. H. 319 

Order XXXVIII., r. 8. ‘l/i re Cheech 

Pees.s. Ld. - 116 L. T. 24T : "1917" 

W: H. 39 

Order IIV., r. 4 (Fj. In. re H. P. Daties 

& Box - - [1917] 1 Ch. 216 

Order IVIIL, r. 4.^ Xash r. Rochfoeb 

S. D. a - 0. A. [1917] 1 K. B. 384 

Hex r, RijBix.sox 

C. C. A. [1917" 2 K, B. 108 

r. 15 ; Order IXXI., r." 1. Hex k 

YEST-MIX.'TEH ASSESsXEXT Com- 

3IITTEE, jn/rfe LoXDOX AXD i'RO- 
VIXCIAL VlCTrALLER.^, LB. ilEX r. 
ISLTXGTOX ASSESSIvJEXT COMMITTEE. 

I'x pa r^e Ho yai. Agricultural Hall 

Co. - - C. A. 'm?: 2 E. B. 215 


SUPEEME COUBT. BUIES OF FEE — Conti Aicee , 

Order IIX., r. 52. Bchooxer B1 (Owxess) 

o Youghal U. I). C. ' 

[1917] 2 I. B. 315 

Order IXV., r. S : r. 27, sufe-r. 38 a, and 

Appendix X, Heads 28. 34, 41, 42, 43, 
51, 52, 53. In re C 0 H:sr 0 XWEALTH 
Oil CoEpfjEATiox - [1917] 1 Cl. 404 

r. 18. Youxg r. Meab 

[1917] 2 I. B. 258 

r. 27. sab-rr. 29, 38. Beuty c. 

Ed.muxdsox - - S Ob. 285 

Order LXX., r. 2. In re Plot 3i EE 

[1917] 2 Cb. 432 

TBABIHO WITH THE EXEMY PEOCIAMA- 
TION (Ho. 2) (Sept 9, 1914 l The 
Achilles - ‘ - [1917] P. 218 

ss. 3. 5. Tixgley r. Muller 

C. A. [1917] 2 Ob. 144 

s. 6, sub-ss. 1, 5, 6. Beligmax r. Eagle 

IxsrRAKCE Co. - "1917] 1 Cb. 519 




TABLE OF KELES AXD ORDERS OF COURT, A^c., PUB- 
LISHED DURKG THE YEAR 1917. 


Alt Ellies and Orders issued under statutory powers, other than f.iose g: a loeal or personal 
character, have been since li^93 printed at iijngth in the annual volume' cf Stafitory U ;les and 
Orders published by H. 31. Stationery OiBce. These annual volumes a^e referred to in b-ts 
and digests by the abbreviarion - St. B. ^ 0. ISOU,” - St. B. O. 1917,” and so ca. 

Such Boles and Orders are also now odieLBly pu.bii'hei in a separate form under the Buies 
Publication Act. iS90. The number 193 7, Xo. 1) foiluisung each Kule or Order U that by 
which r has bc'ia registered by the Kirrhs Printer un I>,;r this Act : copies can be oo'-ainei fi'oin 
3Ies-.ra. £yro ^ Spottiswoo 3e, East Harding Street, Ffitle’ I.ane. E.C., by ordering them by this 
number. The Orders specially aifccting t'le L ,* 2 al Profession are abo nunVoered congee atively in a 
Legal Series. L. 1, and so on ; ail the Onlors of ti.c year in this Series can be uOiained by ordering 
the Legal Series.” 


ABULTEEATIOH. - EMEEGEHCY LEGISLATION (Admiralty)— 

Order of Local Governynent Board, ILilkand' 

Cream Eegukdions: Amending Ord^r, daied\ ATof/ce-i to M ari tiers Hr Uk Cliahiicl — Xorik 
Feh. 8, 1017. IS I. G. E. Orders. &c., p. 13. CAam^el), daiid Xov. 1. 1917. 62 S. L 56. Dated 

* ' Dec, 1, 1917. 62 S. J. 123, 

AIE BOAEB. ^ J 4 J T 1- im'- en c T -swfi 

Ojcugen, dated Dec, 1 191 62 S. J. Ii9. 

61 *’ 21. 1&17. 62 S. J. 108. 


OOLOHIAL STOCK ACT, 1900. 

jS'oiiccs under, W. H. 1917 (May 5), p. 197 
W. H. 1917 (Jtm. 2^,p. 220 
W. H. 1917 eJun. 9), p. 258 

COUNTY COUETS. 

The Connig Court Ruhs, 1917. W. N. 1917. 
pp. 108, 112, 295. 

Orders under the Count g Court? Act, 1888. 
W. N. 1917, pp. 117. 137, 183, 201, 208, 325, 409. 


Cauid^ Courts Offices Orders^ 1017, dated 
Mar, la 1917. W. N. 1917, p. 137. Dated 
Oct 29/1917. W. K. 1917, p. 409. Dated 
Od, 30, 1917. W. N. 1917, p. 400. Dated 
Norn 23, 1017. W. H. 1917, p. 409. 

County Courts {Emergency Power s) RtdeSf 
1017, dated Oct 4, 1917. W, N. 1917, p. 340. 

COUNTS fEMEEGENCY POWEES). 

Dated Xov, S, 1917. W. H. 19i7, p. 393. 

EBUCATION, BOAED OP. EEGULATIOHS OP. 

Board, of Education RegidaiionrS. Supplemen- 
targ Grani to Education Authorities^ daiul 
Ajk IS, 1917. 15 L. G. E. Orders. &c., p. 114. 

EMEEGEHCY LEGISLATION. 

Admiralty. 

Notice to Marmers {North Sea), dated 
Apr, 26, 1917. 61 S. L 446. 


; Admiralty Orders. 

, Alien Pilots Order ^ dated Pet, 15, 1917. 61 
i S. J. 286. 

- Collision at Sea and War Insirmtlons, dated 
, 2lay 22, 1017. 61 S. J. 509. 

Mln*i Protection Gear^ Use of, in certain 
. Vdaters, dated May 31, 1017, 61 S. J. 528. 

I SJiips" Lights, dated Jlay 22, 1917. 61 
I S. J. 509. 

' Siibwurmes Ufid Look-out 21en Order, dated 
[ Nov. 16, 1017. 62 S. J. 91. 

i Admiralty Eales. 

: Narnl Airship Stations, Rules for securing 

! the Safety of Airship Stations controlled hy a^nd 
; under the Charge of the Admiralty, dated 31ay 21, 

I 1917. 61 S. j: 509. 

Army Council Orders. 

Alpaca, 3Iohair, Canul-hair, CasJmiere and 
, Goat's Hair, dated Apr. 30, 1917. 61 S. J. 463. 

I Basil and Sheep Pelts Order, dated dun, 5, 

; 1917. 61 S. J. 548. 

* British BheepsJdns {Sale) Order, 1917, dated 
Dec. 18, 1917. 62 S. J. 179. 

Crossbred Wool and Tops, A'x, dated May 24, 
1917. 61 S, J. 510. 
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THE COMPLETE CUEEENT DIGEST. 1917. 


EHEE0EHCY LEGISLATION (Army Goimcil j EMEKGEHCY LEGISLATIOir-~£?^/?i^?;rrf-//. 
Orders ) — a // w . 

Flax> {Feiirlctiou of CoHSumpiiop) Order, 

1917, daUd Dec. 27, 1917. 62 S. J. 19S. 


Bay and Straic Order, dated May 9, 1917. 

61 S. J. 481. 

Hay, Oat and Wheat Strata Order, dated 
m. 27, 1917. 61 S. J. 322. 

Bides, dated Feh. 2, 1917. 61 S. J. 255. 
Bated Feh. 9, 1917. 61 S. J. 270. Baied 

Apr. 17, 1917. 61 S. J. 579. 

Bides (Ireland) Order, 1917, dated Bee. 27, 
1917. 62 S. J. 193. 

Hides, Export of {Ireland), Order, 1917, dated 
Bee. 29, 1917. 62 S. J. 194. 

Hides, Purcliftse of. Amendment Order, 1917, 
dated Bee. 29, 1917. 62 S. J. 194. 

Horse Hides Order, 1017, dated Oct. 2^, 1917. 

62 S. J. 43. 

Horse Hides (Leather Control) Order, 1917, 
dated Xoi\ 14, 1917. 62 S. J. 108. 

Jute (Export) Order. 1917, dated Hov. 23, 
1917. 62 S. J. 108. 

Jute, Prohibition of Imports, Order, dated 
Feh. 16, 1917. 61 S. I. 287. 

Laps or Waste (Worsted and Hosiery) Order, 
1917, dated Nov. 13, 1917. 62 S. J. 108. 

Leather, dated Oct 11, 1917. 62 S. J. 13. I 

Olive Oil, Use of, in Production of Woollen \ 
and Worsted Goods Order, 1917, dated Bee. 4, 
1917. 62 S. J. 123. 

Baw Wool, dated Jan. 15, 1917. 61 S. J. J 

207. i 

Boad Materials, Beturns as to. Order, dated 
Jun. 25, 1917. 61 S. J. 580. 

Bussian Flax and Tow Order, dated Mar. 3, 
1917. 61S.J. 355. 

Sheep and Lamh Pelts (Ireland) Order, 1917, 
dated Bcc. 27, 1917. 62 S. J. 194. 

Sheepskins Order, 1917, dated Bee. 4, 1917. 
62 8. 1. 123. 


Board of Agriculture. 

District Wages Committee Provisional Begula- 
iions, dated Nov. 20, 1917. 62 S. J. 88, 


i Board of Trade, Orders of. 

Canal Barges and Plant, Disposal of, Order, 
I dated May 31, 1917. 61 S. J. 527. 

I Canals, Undertakings of Carriers on, dated 
I Jun. 22, 1917. 61 S. J. 580. 

i Coal (Pifs Mouth) Prices Order, 1917, dated 
\Oct. 12, 1917. 62 S. J. 12. 

i Home-groivn Timher Prices Order. 1917, 

I dated Bee. 4, 1917. 62 S. J. 123. 

' Matches Order (No. 2), 1917, dated Dec. 31, 

1 1917. 62S. J.216. 

! Motor Spirit, Information, Order, dated 
\Feh. 6, 1917. 62 S. J. 91. Dated Jvhj 13, 1917. 

1 62 S. J. 91. 

I Occupied Territory, Payments to Persons in, 
; General Licence, dated Jun. 2, 1917. 61 S. I. 528. 

i Bate Cotton [Second Census) Order, 1917, 
\datedOct.l9,m7. 62 S. J. 42. 

Tobacco Bestriciion Order [No. 1), 1917, dated 
MayZQ, 1917. 61 S. J. 527. 

' Tobacco (Stocks in Bond) Order, 1917, dated 
|i¥a.i/30,1917. 61 S. J. 527. 

I • Control Board (Liq.uor Traffic). 

Southern Military and Transport Area 
Order, 1917, dated Dec. 20, 1917. 62 S. I. 179. 


Council, Orders in. 
Air Council, dated Dec. 21, 1917. 


S. J, 


Sole Leather, dated Feh. 12, 1917. 61 S. J. 


285. 

Strap Butts (Conditions of Sale) Order, 1917, 
dated Dec, 11, 1917. 62 S. J. 163. 

Timber Order, dated Apr. 2, 1917. 61 S. J. 
387. Dated May 3, 1917. 61 S. J. 463. 

Vegetable Parchment Paper Order, 1917, 
dated Dec. 3, 1917. 62 S. J. 144. 

If asfe. Sate of ( Worsted and Hosiery), No. 2» 
Order, 1917, dated Nov. 24, 1917. 62 S. J. 122. 

IFoa?, Yellcnc Carnauba, Order, 1917, dated 
ATcw. 19, 1917. 62S.I.108. 

Womerds Boots, Heights of Uppers, Order » 
1917, dated Dec. 4, 1917. 62 S. J. 144. 

Wool Order, dated May 9, 1917. 61 S. T, 482. 

Wool i Bestriciion of Consumption), No. 3, 
Order, 1917, dated Nov. 3, 1917. 62 S. 1. 91. 


1 176. 

■ Aliens Bestriciion Order, dated Feh. 6, 1917. 
61 S. J. 257. Dated Mar. 30, 1917. 61 S. J. 
387. Dated Jun. 13, 1917. 61 S. J. 561. 

I Blockade Order, dated Jan. 10, 1^17. 61 

I S. J. 206. DaUi Feb. 16, 1917. 61 S. J. 287. 

i Defence of the Bealm Begulations, dated 
: Jan. 24, 1917. 61 S. J. 234. Dated Feh. 6, 1917. 

1 61 S. J. 25§. Dated Feh. 16, 1917. 61 S. J. 285. 

; Dated Mar. 13, 1917. 61 S. J. 340. Bated 

1 Mar. 30, 1917. 61 S. J. 381. Bated Apr. 14, 

1 1917. 61 S. J. 417. Bated Apr. 20, 1917. 

i 61 S. J. 433 Bated May 2, 1917. 61 S. I. 462. 

! Bated May 10, 1917. 61 S. J. 481. Bated 

! May 19, 1917. 61 S. J. 493. Bated Ju7i. 13, 

' 1917. 61 S. J. 560. Bated Nov. 20, 1917. 
!62 S. J. 89. Bated Bee. 11, 1917. 62 S. J. 
j 163. Bated Bee. 21, 1917. 62 S. J. 177, 

; Defence of the Bealm (ConsoMcdion) Begula- 
tions, 1914, Amendments, dated Jan. 10, Jan. 15, 
1917. 61 S. J. 203. "Dated Oct. 23, 1917. 62 

S, J. 40. 

Military Service {Comentions with Allied 
States), dated Nov. 27, 1917. 62 S. T. 108. 

Summer Time Order, dated Mar. 30, 1917. 
61 S. J. 887. 

Trading with the Enemy, dated Jan. 19, 1917. 
61 S. I. 220. 



TABLE OF RULES AND ORDERS PUBLISHED DL'RIXir 


EHEEBSENCT EEGISLATIOIT— 

Food Controller, Orders of. 

Bacon and Ham Curers (Betums) Order, 1917, 
daied Dec. 21, 1917. 62 S. J. 198. 

Bacon, Ham and Lard (^laxhmmi Prices) 
Order, 1917, dated Oct 17, 1917. 62 S. J. 57. 

Bacon, Sam and Lard ( JIaximmn Prices) 
Order, -1917, dated Joe, 0, 1917. 62 S. 3. 109. 

Bacoh, Sam and Lard (Provmorial Prices) 
Order, 1917. Bated Jm, 17, 1917. 62 S. J. 147. ; 
Bated Bcc, i, 1917. 62 S. 3, 167, 

Bacon, mid Lard (Promsional Prices) i 
Order, 1917, dame 15, dated Bee, 13, 1917. 62 ‘ 
S. 3*. 198. 

Bacon, Hams and Lard {Distribution) Order, 
1917, dakd Jov. 24, 1917. 62 S. J. 166. 

Barky {Bequisition) Order, 1917, dated' 
Afr^ 16, 1917. 81 S. J. 434. 

Beam, Peas a fid Pulse {Bequintion) Order, \ 
1917, dated May 16, 1917. 61 S. J. 510. 

Beam, Peas and Puhe {BHail Prices] Order , ' 
1917, dated May 29, 1917. 61 S. J. 529. 

Beans, Winter, Order (61 S. J. 698), Bevoca ' , 
Hon Order, dated Od. 31, 1917. 62 S. J. 73. j 

Beer {Prices and Besaription) Order, 1917, 
doM Od. 15, 1917. 62 S. J. 58. 

BreM Order, 1917, dated Mar. 12, 1917. 

61 S. J. 303. 

Bread Order, 1917. General licence. daied\ 
3Iay 23, 1917. 61 S. J. 528. | 

Bread {Use of Potatoes) Order, 1017, dated \ 
OcL 5, 1917. 62 S. J. 13. 

Bnad {Use of Potatoes) Order [Jo. 2), 1917, 
dated Bee. 8, 1917. 62 S. J. 195. 

British Cheese Order, dated Bee. 21, 1917, 62 
S. J, 200. 

Buikr {Bistrihuiion) Order, 1917, dated 
Jov. U, 1917. 62 S. J. 124. 

Butter {2Iaximum Prices) {Awendnient) Order, 
dated OcL 31, 1917. 62 S. J. 92. 

Butter iJIaximtm Prims) Order (Jo. 4),* 
1917, dated OcL 26, 1917. 62 S. J. 58. 

Butter (Maximum Prices) Order (Jo. 5), 1917, 
dakd Joe. 3, 1917. 62 S. 3. 93. 

€ahe and Pastry Order, 1917, dated Apr. 18, 
1917. 61 S. 3. 434. ! 

Oatiie Feeding Cake and 3Ieal arid Millers'^ j 
Offals {2Iaximwn Prices) Order, 1917, dated I 
Jov. 1, 1917. 62 S. J. 92. 

Cattle Feeding Stuffs {Commiitees) Order, 1917, ■ 
dated Bee. 21, 1917. 62 S. J. 197. ' 

Codile (Saks) Order, 1917, dated Bee. 24, 1917. ^ 

62 S. J. 202. 

CImese, British, Order, 1917, dated Oct. 31, 
1917. 62S. J.-7S. 

Cheese, Butch (Prices), Order, 1917, dated 
Bee. S, 1917. 62 S. J. 196. 

Cheese (Bequisition) Order, 1917, dated ! 
Jfa^29, 1917. 61S.J.529. i 


EMEROEHCY LEOISIATION ;Tood CoatroikT, 
Orders of . — vnnttmnL 

Coffee, Maw (BeOmh^L Order, 1917, dated 

Dec. IS, 1917. 62S. J. 182. 

Coffee iEckill Prices) Order, 1917, dfited 
Bee. I, 1017. 62 S. 7. 167. 

Creau. Order, 1017, Xoc. 20, 1917. 62 S. 3. 165. 

! Currants and Sakai, as ^Requisition) Order, 

' datfA OcL 13, 1917. 62 S. 3. 27. 

i Bamaged Grain, rieeds and Puke (Prices) 

^ Order, 1917, dated Jov. 17, 1917. 62 S. 3. 163. 

: Bredge Corn Order, 1917, dated Jov. 17, 

1917. 62 S. J. 125. 

Dried Fruits {Restriction) Order, 1917, dated 
OcL 10, 1917. 62 S. J. 13. 

' Dried Fruits i Restriction) Order, 1917, dakd 
Jffv. 28, 1917. 62S. J. 186. 

; Enforcement {England and Wahs) Order, 
1917, dated Jov. 19, 1917. 62 S. 3. 110. 

Fat, Harden&I, {Bequisition) Order, 1917. 
dated Jov. 28, 1917. 62 S. 3. 180. 

Fhur and Bread, Manufacture of. Order 
(Jo. 3), 1917, dated Apr. 4, 1917. SI S. J. 402. 

' Flozir and Bread, Manufaclure of, Order, 1917, 
dated 27 ol. 27, 1917. 62 S. J. 180. 

Flour and Bread (Prices) Order, 1917, dated 
\ OcL 12, 1917. 62 S. J. 27. 

Fhur Milk Ordtr, 1917, dated Apr. 20, 1917. 

I 61 S. J. 447. 

Food (Conditions of Sale) Order, 1917, to 
come into force on Mar. 23, 1917. 61 B. 3. 856, 

Food Control Committee {Local Bislrihuiion) 
Order, 1017, dated Bee. 22, 1917. 62 S. J. 200. 

Food Control Committees (Audit of Accounts) 
Ordtr, 1917, dated Bee. 14, 1917. 62 S. J. 181. 

Food Control OommiUees {^largarine Requi- 
sition) Order, 1917, dated Dec. 20, 1917. 62 
S. 3. 196. 

Food Control Committees {21 ilk Bequisition) 
Order, 1917, dated Jov. 19, 1917. 62 S. 3. 164. 

Food Hoarding Order, 1017, dated Apr. 5, 
1917. 61S.J.402. 

Horses (Batloning) Order, 1917, dated May 11, 
1917. 61 S. 3. 495. 

Ice Cream {Besiridiou) Order, 1917, dated 
Dec. 29, 1917. 62 S. 3. 217. 

Intoxicating Liquor (Output and Belivery) 
Order (Jo. 3), 1917, dated OcL 15, 1917, 62 

S. J. 57. 

Intoxicating Liquor (Output and Delivery) 
Order, 1917, dated Jov. 2S, 1917. 62 S. 3 . 166 

Intoxicating Liquor (Output and Delivery 
Order (Jo. 5), 1917, dated Bee. 24, 1917, 62 

S. J. 216. 

Live Slock {Besfriction of SlaugJder) Order, 
1917, dated Dec. 14, 1917. 62 S. 3. 181. 

2Iaize, Barley and Oats (Restriction) Order, 
1917, dated 2Iay 2, 1917. 61 S. 3. 463. 
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EMEEGEHCY LEGISLATION (Food Controller, 
Orders of) — auituined. 

Malt {Restriction) Order, 1917, dated Feh, 15, 
1917. 61 S. J. 288. 

MaU (Restriction) Order {No, 2), 1917, doikd 
Apr, 12, 1917. 61 S. L 418. 

Mangels and Swedes (Prices) (Ireland) Order, 
1917, dated Dec, 22, 1917. 62 S. J. 201. 

Margarine (Maximum Prices) Order, 1917, 
dated Nov, 10, 1917. 62 S, J. 124. 

Margarine (Eegisiration of Dealers) Order, 
1917, dated Dec, 21, 1917. 62 S. Z, 200. 

Meat Control Order, 1917, dated Nov. 27, 1917. 
62 S. J. 195. 

2Ieat (Maximum Prices) Order (No, 3), 1917, 
dated Dec, 22, 1917. 62 S. J. 201. 

Meat (Restriction of Retail Sales) Order, 1917. 
62 S, J. 165. 

Meat (Restriction of Retail Sales) Order, 1917, 
dated Dec, 11, 1917. 62 S, I. 196. 

Meat (Sales) Order, 1917, dated May 31, 1917. 
15 L. G. R. Orders, &c., p. 92. 

Milk Order, 1917, dated Oct S, 1917. 62 
S. J. 26. 

Milk (AmeTTdment) Order, 1917, dated Dec, 21, 
1917. 62 S. J. 199. 

Milk Condensed (Returns) Order, 1917, dated 
Dec. 14, 1917. 62 S. J. 181. 

Milk (Control) Order, 1917, dated Dec, 21, 
1917. 62S. J. 197. 

Milk Factories (Restriction) Order, 1917, 
dated Oct 24, 1917. 62 S. I. 145. 

Milk (Use in Chocolate) Order (No, 2), 1917, 
dated Dec, 14, 1917. 62 S. J. 182. 

Oat and Maize Products (Retail Prices) 
Order, dated May 9, 1917. 61 S. J. 495. 

Oat and Maize Products (Retail Prices) Order. 
(No, 2), 1917, dated May 23, 1917. 61 S. J. 528. 

Oats and Rye, Winter, Order (61 S. J. 698), 
Revocation Order, dated Oct, 31, 1917. 62 S. J. 73. 

Oats Products (Retail Prices) Order, 19X7, 
dated Nov. 10, 1917. 62 S. J. 124. 

Oats Products (Retail Prices) Order (No. 2), 
1917, dated Dec. 24, 1917. 62 S. I. 202. 

Offences, Powers to Prosecute, dated Jun. 11, 
1917. 15 L. G. E. Orders, &c., p. 98. 

Oils and Fats (Requisition) Order, 1917, 
dated Dec, 21, 1917. 62 S. J. 198. 

Oils, Oil Oakes and Meals (Requisition) Order, 
1917, dated Nov, 27, 1917. 62 S. J. 180. 

Onions (British) Order, 1917, dated Dec. 24. 
1917. 62 S. J. 201. 

Pigs {Maximum Prices') Order, 1917, dated 
Nov. 6, 1917. 62 S. J. 109. 

P' Pigs (Maximum Prices) Order, dated Nov, 20, 
1917. 62S.L166. 

Pigs (Maximum Prices) Order, 1917. General 
Licence, dated Dec, 10, 1917, 62 S. J. 180. 


EMEEGEJSrCY LEGISLATION ;Food Controller, 
Orders oi,— ■continued. 

Potato Bags (Returns) Order, 1917, dated 
Oct. 13, 1917, 62 S. J. 27. 

Potatoes (Growers'' Returns) Order, 1917> 
dated Oct. 30, 1917. 62 S. J. 73. 

Potatoes Order, 1917. General Direction, 
dated Dec. 24, 1917. 62 S. Z, 202. 

Potatoes Orders, 1917. General Licence. Dated, 
Nov. 8, 1917. 62 S. Z. 125. Dated Nov. 17, 1917. 
62 S. J. 125. Dated Nov. 23, 1917. 62 S. J. 166. 
Dated Dec. 11, 1917. 62 S. Z. 196. 

Public Meals Orders, 1917, dated Apr, 4, 1917. 

61 S. J. 402. Dated Oct S, 1917. 62 S. J. 27. 

Public Meals Order (No. 2), 1917, dobed 
May 14, 1917. 61 S. J. 495. 

Refined Vegetable Oils (Requisition) Order, 
1917, dated Dec. 21, 1917. 62 S. J. 198. 

Seeds, Nuts and Kernels (Requisition) Order, 
1917, dated Nov. 29, 1917. 62 S. Z. 166, 

Seed Potatoes (Prices) Order (No. 2), 1917, 
dated Apr. 3, 1917. 61 S. Z. 401. 

Seed Potatoes (Prices) Order (No. 3), 1917, 
dated Apr. 30, 1917. 61 S. Z. 463. 

Seeds, Testing of. Order, 1917, dated Nov. 12, 
1917. 62 S. Z. 146. 

Ships Stores Order, 1917, dated Dec. 5, 1917, 

62 S. J. 180. 

Sugar (Brewers^ Restriction) Order, 1917, 
dated Nov. 19, 1917. 62 S. J. 164. 

Sugar (Brewers' Restriction) Order (No, 2), 
1917, dated Dec. 21, 1917. 62 S. Z, 198. 

Sugar (Domestic Preserving) Order, 1917, 
dated Jim. 11, 1917. 15 L. G. E. Orders, &c., 
p. 96 ; 61 S. Z. 562. 

Sugar Order, 1917, dated Oct 16, 1917. 62 
S. Z. 4^, 56. 

Sugar Order, 1917. General Liceiice, dated- 
Nov. 8, 1917. 62 S. J. 108. 

Sugar Order (No. 2), 1917, dated Dec. 11, 1917. 
62 S. J. 196. 

Tea (NeU Weight) Order, 1917, dated Apr, 5, 
1917. 61^. J. 403. 

Tea (Provisional Prices) Order, 1917 f dated 
Oct. 17, 1917. 62 S. J. 59. 

Tea (Provisional Prices) Order (No. 2), 1917, 
dated Dec. 14, 1917. 62 S. Z. 180. 

Wheat, Barley and Oats (Prices) Order, 1917, 
dated Apr. 16, 1917. 61 S. J. 433. 

Wheat, Bye and Rice (Restriction) Order, 1917, 
dated .d^pr. 20, 1917. 61 B, Z. 447. 

Home Secretary, Orders of. 

Lights (London) Orders {not dated), 61 S. J. 
236. 

Liqtnor Control Orders. 

Order dated Feh, 16. 61 S, Z. 286. Dated 
Feh. 23, 1917. 61 S. Z. 302 and 303. Dated 
Mar. 19, 1917. 61 S. Z. 339. Dated Mar. 22, 
1917. 61S.J.371. 



lABLE OF aULE? AND OEDSE* i'CBLIKHED DURING 1017. 


EMEEGENCT lEGISLATION— ; EMESGENCT lEGISEATIOS I'Munitioas. Micis- 
local Governmeat Board Orders. 

4 .,*!.^ 'j* /rr f . 7 . .r. , SUaYd-dnven Uiahwan Lorries and Trailers 

(Xn T^fe'' Order, dated Jun. -26, 1917. 61 S. J. 580. 

U^o, 1% mi, dated Mafj 8, 1917. 61 S. J. 496. , c/ ^ e at . ^ r 1 

t i J 7 1 r*-. Stsel, ScTap, Order, dated Jan. 1, 191 i, 61 

Meaiij Motor Car {Amendment) Order, 1917, s I 184 

dated Dec. 18, 1917, 62 S. J. 1T9. * c ? ^ i ■. n ? t ^ w an 

Sulpfi-tinc Acid Order, dated May 29, 1917, 

Mmiitioas, Ministry of. Orders of. , 

A J- J ‘ y y - Super phosphuics Order, dated TTor. 17, 1917* 

Acetic Acid Order, 191 <, dated Dec. 18, 1917. 62 S J 92 
62 S. J. 163. , . 

M ^ y „ - . 7 -.r ^ Cinder, Sc., Order, 1917, dated Dec. 15, 

Aeroplanes, Expernmnial ManufuUure of, , 1917 . 62 S J 163 
toecUfar. 30, 1917, 61 S. J. 387. ' 1 y Trr^ 7 , 

' tr t . M 3 . y Tuf (Coal aiid ^ aUf Gccs ) Ordef, 1911 , iakd 

Ja^TCl^lt Dec. 31, i&lT. 62 S. I. 194. 

Aluminivm Order, datJ'Fib. 17, 1917. 61 „ 

S. J. 286. “■ •'■ 

Atiificml Euee, dakd Jan. 5 1917 61 War Material Order, dated Jun. 5,1911. 61 

S. I. 528. * ’ , S. J. 528. 

Ball Bearings, dated Xm). L 1917. 62 S. J ' Material, dated Xov. 30, 1917. 62 S. J. 

m. ’ ^23. Dated Xqc. 30, 1917. 62 S. J. 144, 

Brass Swarf and Scrap Order, dated Feb. 24. ' Material {Coke) Order, dated Xoc. 27, 

1917. 61 S. J. 303. : 1917. 62 S. J. 108. 

CMmical and Medical Glass Order, dated War Materials {Tin) Order, dated Dec. 21, 
Jan. 2. 1917. 61 S. J. 184. ! 1917. 62 S. J. 179. 

Compomid FertUmrs Order. Dated Oct. 17, i Wa,ste Paper Order, dated May 15, 1917. 
1917. 62 S. J. 12. Dated Xov. 14, 1917. 62 S. J. 481. 

^*9^* Wood, Soft, Order, dated 21ay 19, 1917. 

Drawn. Steel Mods and Bars, Steel Wire and 

Steel IFtVe Rope Order, dated Feb. 27, 1917. Work, Priority of, Order, dated Alar, 8, 1917. 
61 S. J. 303. i 61 S. J. 338. 

Ekdric Lamp Glass Order, dated Mar. 23, i National Service. 

1917. 61 S. J. 371. , _ ^ • 4 - ...7 i> J , 

Agreement Transferring further Powers relat- 
Flax and Limn Yarns Order, dated Jan. 5, i inq to Tribunals, dated Oct.ZW 1917. 62 S. J. 42 
1917. 61 S- J. 185. 

Gas Works Retort Carbon, dated Jan. 10, Eailway and Canal Commission. 

X917. 61S. J. 207. Draft Rules. 62 S. J. 106. 

Lead, Dealings in. Order, dated Feb. 2, 1917. 

61 S. J. 234. , I«OOB COKTEOLIEE. 

Lead Order, dated Apr. 6, 1917. 61 S. J. 401. Food Controller (Concurrent Povjers) Order, 
Locomotive Engines Order, dated F^. 2, 1917. ^ dated i eh. 6 , 1917. 61 S. J. 257. 

61 S. J. 255. 

. 7 .^ r a GEAKB JITBIES (SBSPENSIOH) ACT, 1917. 

Magmsite Order, dated Jan. 9, 1917. 61 „ , , w to- n.n 

S. J. 206. Mules under. W. H. 1917, pp. 18 d, 219. 

618^1*185^'^“'^“ ^^^^-iHIGHWAYS-lOCOMOIITES. 

/-w,.. 1 * 7 n * 3 % in-ir.* i Order of Local Government Board, dated Feh.%. 

62 dated Dec. 31, 19ii.,][9X7, varying provisions as to construcUon, of 

* * ’ I wEetls of loco7/f Olive'S on Mghf cays. Highways and 

mtw Order, dated Jan. 19„\ Locomotives {Ametidmeni) Act, ISIS, a^id Locofno- 

1917, 61 S. J. 220. ^ on Highways Acts, 1890. 15 L. (x. E. 

Potassium Compoiinds Order, dated OcL 11, i Orders. &c., p. 9. 

1917. 62 S. J. 26. 

Restricted Occu 2 Miions Order, dated Feb. 28 ; ACT, 1915. 

17. 61 S. X 322. ' Reappointment by I iscouut Rt^^muig O.J. of a 


1917, SIS. X 322. .. . . „ 

61 iTVi"’ '■ i“*9r- '“ 4 : 7 . 

W b. X 447. ^ j ^ 

Special Alunitions Area {Coventry'), dated • 

Dec. 3, 1917. 62 S, J. 123. j lABOBE, MIEISTEY OE. 

Sporting Guns a'nd Rifles, Manufacture and | Ministry of Labour (Transfer) Order, 1917. 
Rspavr of, Order, dated May ll, 1917. 61 S. X ! DaUd Jan. 10, 1917, 61 S. J. 206. DaUd 
481. Mar. 30, 1917. 61 S. X 387. 
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LOHDOJf, COUHTY OP. aHABTES SESSIONS. : PUBLIC HEALTH, 

Order of tU Secretary of State, dated Dec. 28, ’ Order of Local Governme^it Board, The Public 

19 id, approving Scheme of the London County : iB mall-pox Prevenimi) Megulatmis, 1917, 

Council for regulating the holding of Courts of dated Feb. 12, 1917. 15 L. G-. E. Orders, &c., 
Quarter Sessions for the County of London, as P- 1®* 
provided by s. 42, subs. 7, of the Local Government i 
Act, iSSS (51 di 52 Viet. c. 41). W. H. 1917 i PUBLIC TEUSTEE. 

(Jaa. 20), p. 66. | Public Trustee (Fees) Order, 1917, coming into 

operation on Jan. 11, 1917. W. H. 1917 (Mar. 10), 
LUHACY PEACTIGE. * p. 113. 


Muks as to Accounts. W. K. 1917 (Jai, 21), 
p. 283. 

MEHTAL BEPICIEHCY ACT, 1913. 

Local Government Board, Order oft Jtecep- 
tion of Mental defectives in Poor Law Institutions 
Megulations, dated Jun. 13, 1917. 15 L. G. E. 
Orders. &c., p. 88. 

MOTOE CAES. 

Motor Car Licences, Surrender of. Treasury 
Regulations for the Purpose of securing Repayment 
of Duty, dated Jun. 8, 1917. 61 S. J. 587. 

Order of Local Government Board amending 
Motor Car {Registration and Licensing) Order, 
1903, daUd Jul. 24, 1917. 15 L. G. E. Orders, 
^c., p. 111. 

HATIOKAI SEEYICE. 

Ministry/ of National Service Order, 1917, 
dated Oct. 23, 1917. 62 S. J. 41. 

PABLIAMEHT AHB LOCAL ELECTIONS ACT, 
1917. 


SUPEEME COUET. 

Rules of the Supreme Court {Costs), 1917, 
dated. Jan. 26, 1917. W. H. 1917 (Jeh. 3), p. 77. 

Rules of the Stipreme Court {Costs No. 2), 
i 1917. Dated Aug. 1, 1917. W. N. 1917 (Aag. 4), 
p. 295. Dated Sept 11, 1917. W. M. 1917 
(Sept. 15), p. 319. 

Rules of the Supreme Court {Fees) {Amend-^ 
ment of Article 69), 1917, dated Nov 6, 1917. 
W. N. 1917 (Hov. 10), p. 889. 

Rules of the Supreme Court (Funds), 1917, 
dated Oct. 23, 1917. W. H. 1917 (Kov.S), p. 385. 

Rules of the Supreme Court (Printing), 1917, 

I dated Feb. 22, 1917. W. N. 1917 (Mar. S), p. 101. 

' Rules of the Supreme Court (Revision), 1917, 
dated Feb. 19, 1917. W. K. 1917 (Mar. 3), p. 99. 

Rules of the Supreme Court {Time of Day 
for Service). Dated Oct. 24, 1917. W. 1917 
(Hov. 3), p. 385. Daied Dec. 4, 1917. W. H. 

: 1917 (Dec. 15), p. 409. 

! Corrections. W. K. 1917 (Apr. 21), p. 183. 


Local Government Board, Order of. Order as I WOEEMEH S COMPEHSATIOH. 
to Elective Auditors, dated Jul. 17, 1917. 15 ; Rules, dated May 24, 1917. W. H. 1917 
L. G. E. Orders, &o., p. 101. j (Jaae 2), p. 219. 



THE COMPLETE CURPtEXT 
DIGEST, 1917. 

FIMAL FAET- 


DIGEST OF GABES. 

This Dige^ili includes all eases reported in the Eeiforts/* the 

Weekly Jfotes/* and the Irish Eeports/’ u'lring to-e year 1917, 
together with selected cases from the Court; of Jii.-tieian Cases” and the 
Court of Session Cases,” and ail eases in the High CoorL, G.^urt of Appeal, 
House of Lords and Prm- Council appearing during the year 1917 in the 
following series of Reports : — 


Law JOtTRXAIi JlEPOUTS, 
torAnmexATj Cases, 

ItEFOfiTS 01' Cases under the WorenenN Cor.ipi'LXs'ATiGrr Acis. 

Butt Ell wofiTii's W^oekuex’s GoMPEy.-5ATioy Ca^'c^. 

Local GoTEiixni’.xT ilrpoExs. 

CiiiuiNAii Appeal Cases. 

Cox’s CrilMINAL CAFir-. 

A/0"XNALL’S 3IAIIITIME CAFES. 

MAUSOX (BAXERUPTCT A'XD Co?.IP.ANV CAFEA ( MVf ,, .'.'.J LrrU\' *’h-' /i-'O'- .y 
HAXSELL’S BAXKX^^DTC'/ and (!o:\jpaXY ’•V^.M}I^G-UP 
BATEXT, DESION and TxADE MARiv Ca*^e<, 

Smith (Begisteatiox Gaskf). 

Bailwat and Canal Traffic Cases. 

Law Times. 

Tax CiFXF. 

Juptice of the P'EAGE. 

Times L vva Bepoetf, 

SoriCITOIl** J'^'UEKAL. 

The head-note to a case not reported in the Law Reports ” is reprinted 
from the series of Reports to which the reference is given, with the 
permission of the proprietors of that pubiieation, or, in the case of ** Tax 
Oases,” with the permission of the Controller of RIC Stationery Office, 

o.e.r. B 




DiaEST OF CASES. 


Ex^flamtloR of Meferenees to the OjjioMi, ami Padiamenttiry Puhlleatlodt, 

The figures and numerals placed after the words “ParL Paper” refer to the Session, to the 
Ifumber at the foot of each Paper, and to the price at which it can be obtained at Messrs. Eyre k 
Spottiswoode’s, East Harding Street, Fetter Lane, E.C., and at other publishers: thus, in “1917 
(S75}, Price 1917 refers to the Session, and (375) to the number at the foot of the paper. 
Papers presented by Command are distinguished thus [C. GdOdl, The F. — Kecord works are 
distinguished thus — 1917 (F. — Ptccord Works). The House of Lord's Papers are distinguished by 
the letters H. L. : thus, 1917 (H. L. 150). The H. — Legal Oificfal Publications are distinguished 
thus — 1917 (H. — Legal) ; the L — Statutes and Statutoiy Publications — Various thus — 1917 
fl. — Statutes and Statutory Publications — Various) ; the K. — Home Oifioe thus — 1917 (K. — Home 
Office) ; the R. — Local Government Board thus — 1917 (R. — Loc. G^vt, Bd.) ; the T, — Miscellaneous 
are di.^tlnguished thus — 1917 (T. — Miscellaneous). 

The Rules and Orders issued under Statutory Powers are now officially published in a separate 
form under the Rules Publication Act, 1893.* They are cited as e.y. Sc. R. O. 1917, 
No. 1, the number following the year being that by which they have been registered by the King’s 
Printer under this Act. The Orders specially affiecting the Legal Profession are alno numbered 
consecutively In a Legal Series, L. I. and so on ; all the Orders of riie year in this deries can be 
obtained by orderin<g tliti “ Legal Series.” Copies can be obtained fruin Mc-^nrs. Ej're k Spoltis- 
woode and from other publ!?her5 at the prices stated by ordering them by the Registered Nuiuber. 
Tiie price of the Statutory Kales and Orders is one penny each except where otherwise stated. 


C 1 ) 

ABANBOSTMEKT— Ship. 

6'ce SiiiFWxo, eol 414. 

ABATEMENT — Action against director — 
Death. 

See OoMPANV, coL (0. 

ACCEPTANCE --Draft-~-Biil of lading against 
— ^Transfer — Chjc.ds. 

See PiiiZE CouiiT, eol. 328. 

ACCEPTANCE OP SENT •— Ri each — Cove- 
nant — Waiver of forfeiture. 

See La^^dloud asb Te:n"ant, col 248. 

ACCIDENT — Compensation. 

See Woiikmen’s Compensatiux. 

— Insurance. 

See IXSUBAXCE (AcemEXT). 

ACCOMPLICE— Evidence — Corroboration. 

See Cbiminal Law, coL 127. 

ACCUSED — Statement by — Military Court of 
inquiry — ^Admissibility. 

See CiiiMiXAL Laav, col 128 

ACKNOWLEDGMINT—Writing. 

See Limitations, Statute^ op, euL 
254. 

ACQUIESCENCE— Company— Agrecjuent. 

See CoMFANV, col. 97. 

ACT OP GOD— Extraordinary rainfall 
See Watek, col. 454. 


‘ ACTIO PERSONALIS MOEITUE 
PERSONA.” 

See Company, col. 00. 


CUM 


ACTION — Admiralty — Junsdiction — -Proceeds 
of sale of ship. 

See SniPPiNO, coL 392. 


; c 2 ) 

; ACTION — contimad, 

; — Ambassador — Privilege — Waiver. 

I See Inteenatiunal Law, col. 210. 

! — BaidvFupt. 

See Bankruptcy, ccl. (54. 

! Caii’-e of — Fehny — Eo piu ’Mention — Infant 
pla'iiilijf. 

In an action by an infant pit., suing by her 
; next friend, the statement of claim averred that 
•• the deft, assaulted and beat the pit., who 
then was an infant, under the age of sixteen 
years, and then and there had carnal Jknuwletlgc 
, of her.” The deft, moved to stay proceedings 
! on the ground that the only cause of action 
disclosed by the statement of claim was a felony, 

; for which the deft, had not been prosecuted 

Held, by the C. A. (affirming the K. B. D.), 

, that the statement of claim did not une({ul vo- 
cally or necessarily ciiarge a felony, and that 
i the Court, in the exercise of its discretion 
I ought not to stay proceedings. 

! Smith V. Sclwya [1914] 3 K. B. 98, dis- 
* tinguished. Caelisle i\ Gee - - C. A. {^Ir.) 

; [1917] 2 I. R. 534 

j Cause of — Malice — Causing retirement of 
i plaintiff from Navy, 

I Aa action will not lie against a super ior official 
{ of the Army or Navy for maliciously causing 
j the pit. to be retired from tl;e Service. Fbasee 
i a. Hamilton - - - C. A. 33 T. L. R. 431 

I Cause of—Phofogi’aphs, Sole right of taking, 

1 An exclusive right to take photographs is not 
a form of property knowm to the law. 

The promoters of a dug show x>urported to 
assign the sole phoiugrax>}ne rights in connec- 
tion with the show. The assignee purported to 
assign to the pits, the sole Press photographic 
rights at the show. The promoters of the show 
did not cause any notice to be placed on the 


* Statutory Bales and Orders other than those of a Local, Personal, or Temporary Character, issued in the 
year 1»7 ; with a List of Statutory Orders of a Local Character arranged in Classes, an Appendix, of certain 
Orders in Council, &e., issued under the Royal Prerogative, and Index. Price ‘J5s, 
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ABMIMISTEATIOM— 


tickets of admisdun or otherwise forbid the 
tajdng of photographs at the show. An inde- , 
pendent photographer took photograj)hs of the 
dogs exhibited and sold certain of them to the 
defts., and the deft.?, published the photographs , 
so bought in an illustrated journal. In an 
action by the pits, for an injunction to restrain 
them from continumg to do so : — ' 

MeM, that the action would not lie, inasmuch 
as the promoters of the dog show had, in law, no ' 
exclusive light of x>hotographing anj^thing there, | 
and therefore could not assign that right as 
]>roperty. They could have accjuired such a , 
right by contract bj’* making conditions as to 
admission, but they had not done so, and there- : 
fore the pits, had failed to make out any cause 
of action. 

Decision of Horiidge J, [1916] 2 K. B. 880 ! 
affirmed. Bpoets .‘i vn Gexpual Bkess AfjExor, 
Ld, z\ Oh'R Dogs ” PublishiisG Co. - C. A. i 
[1917 12KB. 125 ; 86 L. J. (K. B. ) 702 ; ! 
lie L. T. 626 ; ri9i71 W. H. 72 . , 
33 T. L. R. 2C4 ; 61 S. J, 299 i 


Receiver. 

Bee Reobate, coL 333. 

Trustees — Loan of securities to Treasury — 
Income or capital — Tenant for life aiid 
reversioner. 

Bee Capital and Income, col. 70. 

ABHIli ISTSATOE — of leaseMd 
Po ever of >uilt f Of' purpose of distrihutiom among 
next of Li ii — Vendor mid purchastn 

An administrator, who has paid the funeral 
anil tostainentaiy expenses and debts of an 
intestate, lias a po%ver of sale over the leaseholtl 
oroperty of the intestate for the purpose of 
distribution among the next of Idn. l/i re 
Noewood and Blaer’s Contract 

O’Connor M.S. (Ir.) [1917] 1 I. R. 472 

-ABMIEALTY. 

Bee RtiiZE Coest and Shipping. 

ADMISSIBILITY— Evidence. 

See CicniiNAL Law and Eviijexce. 


— Emergency legislation. i ADOPTION— Agreement -C. jinpanv — Meeting- 

^'ee Emergency Legislation, col 160- ' See Company col. 97. 


— • Husband and wife. 

See Husband and Wiie, col. 193 

— In rem — Reimbursement. 

See .SiiiPPiNG, cul. 415. 

— Justice, Against. ! 

See Justices, col. 238. 

Maintenance — Maintained action success- 
ful — Liability of inaintainer. 

See Maintenance, col. 270. 

— Prt bate — Compromise. 

AS'ee Will, col. 4G3. 

‘‘ ACTDAILY PEESEHT”— Vessels— Destruc- 
tion of enemy warships — Prize bounty. 
See Prize Court, coL 330. 

ADDITIONAL COMMISSIONEES— Income tax. 
See Revenue, col. 358. 

ADHEEINa TO THE KING’S ENEMIES- 
Adherence without the realm — Aid 
and comfort. 

See Orbiinal Law, col. 133 

ADJOINING OGCDPIEES — Eanns— Fences— 
Repair. 

See Trespass, col, 442. 

ADJODENMENT-Meeting— Company. 

See Company, col. 91. 

ADMINISTEATION — Creditofs actmi— Grant 
of limited adminialratim in Probate Division — 
Practice — Adjnmistratim judgm&it in Chancerg 
— Form, 

In re Mastelloni. Beckett-Overy v, 
Mastelloni - - Eve J. [1917] “W. N. 253 

• — Do Bonis non.' — 'Rival claimants to grant — 

wm. 

See Probate, col 332. 

— Legacies — Interest. 

A^ee WiIX, eoL 473 


ADDLTEEATION. 

Analyst's Gertflcate, col. 4. 

Mill:, col 5. 

Vinegar, See above. Analyst's Certifi- 
cate. , 

Warranty, col, 6. 

Analyst’s Certificate. 

Sujjldmcy of— Vinegar — Sale of Food and 
Drugs Act, 1875 (38 <b 39 Viet. c. 63), ss, 6, 18, 21 ; 
schedule. 

Li proceedings against the respondent, imder 
s. 6 of the Sale of Food and Drugs Act, 1875, for 
selling vinegar not of the nature, substance, and 
quality demanded, the analyst’s certificate, 
which was in the form prescribed by the schedule 
to the Act, stated that the sample analysed con- 
tained 2*91 per cent, of acetic acid, anePthe 
following “ observations ” were added : ‘* Nor- 
mal vinegar contains at least 4 per cent, of acetic 
acid. This sample, therefore, is deficient in 
acetic acid to the extent of 27*2 jier cent, of the 
minimuirr quantity which normal vinegar con- 
tains. This is equivalent to the presence in the 
sample of 27*2 x^er cent, of excess water.” No 
notice was given by the respondent requiring the 
analyst to be called as a witness, nor did the 
respondent give any evidence to rebut the state- 
ment in the certificate as to the quantity of acetic 
acid which normal vinegar contains. The 
justices dismissed the information on the ground 
that there was no evidence that a standard had 
been laid down as to the constituent x^arta of 
vinegar, and that, in the absence of such evidence 
the statement in the analyst’s certificate as to 
normal vinegar containing at least 4 per cent, of 
acetic acid was unauthorized, and could not be 
acted uxjon ; — ' 

Meld, that the justices were wrong, inasmuch 
as by the form of certificate given in the schedule 
to the Act the analyst was entitled to insert the 
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ABIITESATIOS f, Analyst s €fcrtiiicate\— Z. 
olicervation as to tlie quantity of acetic ueid in 
Eurinal \incgar; and as there v/as no evidence 
to contradict the eeriiilcate, the jnsirr. 
to have acted up:.!! it and c<'nri;ted ike 
rc-rtpoiideiit. riUiinvrfox v. >^'i:u3iax 

My, Ct. 86 L. J. f K. 3. . 81d ; 15 L. 0. S. 475 ; 

117L. T. SS; "19171 W.B'. 157: 

^8i J. P. 1S7 

Deikkiivj in su aVj /at— -i’" eedi/i*j of coa'n — Con- 
tfol oj 7/dlk — Ecidmct — Sale of Food and Driigs 
Act, 1875 (38 <f? 39 Vkt. c. 03), -i. 0 — Sale of Milk 
liegulatwtis, 1901, reg. L 

B. was cliargcid under s. 0 of the Sak of Food 
and Drugs Act. i,S75, with scLLng inilk wklcli w-.s ' 
delicieiit in raidi fat. She cniiteiided that the' 
clelicleiicy r/ub dnu to the feeding fd ike cravs 
and ird to let .ofererwe .utli the ndik. C ! 


ABOLTEBATIDN iVeJ, 

then took a Hijopk from the eknrn by dipping 

a Xjlnt ineabUi’e into it. 

rpon iiiiminaiy" procee^iiiigs taken against 
the appeiianb under s. 0 of the iSale of Food and 
Brags Act, iS75, for selling a/lidterafced milk to 
, the prejudice of the purekaser, the justices wep 
if ofiinijn that tke sample was procured in 
y'eourie of delivery to the purekaser” within 
' :he meaning of s. 3 of the hale t-f Food aud 
' Biuiis Act Aiaeaucient Act, 1870 : — 

Held, that as upon the facts it ^Ras possible 
: to support tke tindiiig, the Biv. Ct, could nut 
‘ interfere with it. Cox c. Eva>.3 - BIy. €t. 

' 1917] 1 K. B. 275 ; 86 L. ,T. ! K. B.) 539 ; 

14 L. 0. B. 1178 ; 115 L. T. 779 ; 

81 J. B. 53 

— VAirrvnly. 

be’o^r, Warranty. 


of the lailk dn dng fciie whole pcilrd rr»u.i fhe 
time of tliO niilklng til! the salufd the mi.k y> os 
not proved by Jier witnesses. The justices di I 
not find that tl.e dtdiciency was due to t!.*- heal- 
ing id the c.:a\ 3 : — 

IL.id, t]*at the justices ueie entitled *on tln‘ 
eviduiico to convict B. of the oileiice charged 
against her. 

Eiiut V. Michmho/i [1919] 3 K. B. 449 dis- 
tin.guiskocl. Bowen v , Jones 

iDiv. Ct. 86 L. J. (K. B.) 802 ; 15 I. Q. E. 517 : j 
' 117 L. T. 125 ; 81 J. F. 178 

Salt of ns it c^nne from coiv — Cotv not /id/y i 
Milked — iJfjk'i^ iicg i/i niiik fa! — Sale of Food and 
HnojuAct, 1S75 d? 39 Vkt. c. 03), s. 6, 

Where the. evidence is that nilll: Las been 
Mold as it came fr< m the cow without abstraction 
or addition, the rircumstance that, by reason 
of the COW' nut having been fully milked out, 
the milk so sold is deficient in milk fat does not 
constitute its sile to the public an ofience 
against s. 6 of the Sale of Foed and Drugs Act, 
1875. 

limit V. likhardsoa [1010] 2 K B. 440 dis- 
cussed and fulh.wed. Guigg r. S-uitji 

BiY. Ct. 15 L. 0. B. 769 ; 117 L. T. 477 : 
33 T. L. E. 541 ; 61 S. J. 677 ; 82 J, P. 2 

Smnple iaked “ w emtme of dclu'cry” — 
Delivery by milway — Ahutnce of impedor oJ 
food and drags on arrival of milk — Interval bet wet n 
milk htimj placid on platform and mtmple tuken 
->~-FoUce in control of milk during absence oj 
inspector of food and drugs- — Hah of Food and 
Drugs Act, 1375 (38 <£*39 Fic^. r. 63), s, 6— 
of Food and Drugs Ad Amendnmd Act, 1879 
(42 A' 43 I' Id. c. 3U), s, 3. 


Yinegar. 

‘‘C* ab'i, •, Analyst's Certificate. euL 4, 
Warranty. 

J/i7k — W riikn warraniy — Ver lot's 
blllly to ctaic a! mllivny itaflun — Inkfcal twlneen 
arrival at siatlon and runoval by piurj.nsrt — • 
Auihorliy to SKtvant to sdl only to membtrs of 
Sttjidg — Hale to Hon-Mcmber — Liabiltty of em- 
pkytrj — Sale of Food and Drugs Act, 1875 
(38 A 39 Fid. t*. 03), SS. 0, 25. 

The re^-foiidenis, retaileri, purchased milk 
from a daiiy farmer under a contract, by wliich 
the latter agreed *" to supply .... milk, 

I carriage paid,” with u warranty of quality. The 
I milk w’as delivered to the ]jruper ry. station 
At 5.13 A.M., and was fetedied away by the 
|respcndeui3 at S a.m. the same moritiiig by 
their servant. He poured the contents uf the 
, can into two smaller cans, and then took them 
i round Lt distribution among the res|>ondents’ 

. custumeri. He had no authority to sell milk to 
’anv'bod}" exc‘uj>b members of the respondent 
Isjjciely wiro had previously ordered a supply* 
j WliiiC so delivering the milk the servant sold 
I a small quantity to a non-member, the agent of 
jthe appellant, an inspector of weights and 
j measures, which was deficient in quality and 
not of the nature, substance, and quality 
demanded. When charged under s. 6 of the 
Sale of Food and Drugs Act, 1875, the respon- 
dents gave due notice, under s. 20, sub-s. 1, of 
the Sale of Food and Druas Act, 1809, that 
they intended to rely on the above warranty 
I by virtue of s. 25 of the Act of 1875. The 


The appellant sold and consigned milk to a magistrates found that the respondents pur- 
pui'chaser under a contract wiiich provided that ! chased the milk as the same in nature, substance, 
the milk was to be delivered to the pureha>ser at | and quality as that demanded by the appellant, 
a named ry. station and that “ arrival of the and that the^" sold it in the same state as w’hen 
milk at the said ry. station shall constitute ! they received it from the ry. co. and had no 
delivery by the vendor to the purchaser.” By ! reasi n to believe at the time of the sale to the 
direction of the respondent (an inspector of food | appellant that the milk was otherwise than of 
and drugs) police ofiicers met the train on its the nature, substance, and qu^ility demanded, 
arrival at the ry. station, took possession of a * Xo evidence w'as offered by the respondents 
churn contdning the milk as it was removed • before the magistrates dealing with the period 
from the train, j^ced it upon the platform, and ■ which elapsed betw'ten the arrival of the milk 
prevented the consignee from taking possession , at the station and its being fetched by the 
of it until the respondent arrived at the station ; respc ndents :--™ 

about twenty minutes later. The respondent! Held, that, < n the const riiethn of the con- 
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ABTOTEEATIOH (Warrantyi— 
tract, the niilk was purchased by the rcspni« 
denis within the meaning of the Act of iSTo 
when delivered at the ry. statiun, and that 
consequently the burden of showing v/hat 
hapjtened afterwards to the milk was on them, 
which burden they had not discharged, and that 
therefore the defence given by s. 2b was not 
substanliited. 

Pugh X. Williams {19I7} SO L. J. (K.B.) 
1^07 followed. 

Held, alsa, that in selling to the appellant 
the respondents’ servant had not acted without 
their authority, but had only misused the actual 
authority to sell which they had given him, 
and therefore that the resp< aidents had sold the 
milk to the a})pellani viUnn the meaning of 
s. 0 of the Act of 1875. Elder v. Bishop 
Aeckl-ihd Co-operative Society - Biv. Ct. 

86 L. J. (K. B.) 1412 ; 15 L. G. B. 579 ; 117 L. T. 

281 ; S3 T. I. E. 401 ; 61 S. J. 593 


AEBOPLAIE HAl-GAE—Eating 
Bee, Ratls, col. 3-i5. 

AEEIBATIT— Evidence by— Divuice. 
j Bee Divorce, e. >L 143. 

j — Misleading. 

I See Compass Y, col. SS, and Revej^ce, 

I col. 359. 

! AFFIEMATIOF — Attestation. 

I Bte Army, col. 30. 


; APTEB-ACQUIEED PEOPEETY. 
j Bte Baykreptov, col. 60, and 

i Settlement, col 385. 

( 

j age — M ilitary service. 

! Bee Army, col. 31. 

j AGENCY AEB AGEHT. 

^S'ee CoMMissrox and Princi- 

pal AND Agent. 


Milk — Deficiency offal — Defence of ivarraniy 
— Milk pureJiased on ari'lcal at redheag station — 
Interml of time before milk fetched aivay — So 
evidence that milk not tamjgercd with during 
interval — Bale of Food and Drugs Act, 1875 
(38 ds 39 VkU c. 63), 5. 25. 

The resp')iident was charged, under s. 6 
of the Sale of Pood and Drugs Act, 1875, w'ith 
selling milk not of the nature, substance, and 
quality demanded. It was proved that the milk 
w’as deficient in fat. The respondent had pur- 
chased the milk under a contract in writing, 
by which a farmer agreed to sell and deliver 
a quantity of milk, fresh and with all its cream, 
daily at Kiiburn Ry. Station ; but the responsi- 
bility of the farmer with regard to the quality 
and condition of the milk v/as to cease upon the 
arrival of the milk at the ry. station. The niiik i 
in question arrived at the station, and was 
fetched av/ay by the respondent after the milk 
had been at the station fur a substantial interval 
of time. The respondent called no evidence to 
j)rove that the milk had not been tampered 
with during that interval. The respondent 
relied njKjn the w-arranty as a defence to the 
charge : — 

HeMt that the respondent was not entitled 
to rely upon the warranty as a defence to the 
charge, as he had not satisfied one of the con- 
ditions of s. 25 of the Act of 1875 and proved 
that he sold the milk in the same state as -when 
he purchased it. 

Sa7iders v. Bculkr (1906) 5 L. G. R. 240 dis- 
tinguished and explained. Pugh v. ^Tilltams 
Biv. Ct. 86 L, J. (KB.) 1407 ; 15 I. G. R. 573 ; 

117 L. T. 191 ; ri9i7j W. K 174 : 

" 81 J. P. 158 

ABTOTEBY. 

Bee Bivoeoe. 


AGENT FOB SAXE — Purchaser — Goods — 
Prize Court. 

Bee Prize CoiTvT, col. 325. 

“ AGBEEB TO BBY.’> 

Bee Sale of Goods, c<,1. 3G0 

AGREEMENT. 

Bee Contract. 

— Company — Transfer — Conveyance or trans- 

fer on sale — Equitable interest — 

Stamp duty 

Bee Aestralu, col. 53. 

— Compan}^ — Ultra idres — Validating statute 

subject to adoption by resolution — 
Defective notices of meeting — Acqul- 
i escence inimateriai. 

Bee Company, col. 07. 

— CoinpeFisation. 

Bee Workmen’s Compensation, coL 
502. 

— Farm — ^Pences — ^Repair. 

Bee Trespass, col. 442. 

— 2IaiTiage, Before, to live separate — In- 

validity — Public policy. 

Bee Divorce, coL 147. 

— Municipal coriX)ration — Electric light com- 

pajiy — Right to purchase sy^stem — 
Severance of municipal district. 

Bee Canada, coi. 6J, 

— Parol — Lease. 

Bee Specific Performance, cul 425. 

- — Sale ef g'Uids. 

Bk Sale of Goods, C(,1. 366 

— Trustee — Bankruptcy — Debtor — Dis- 

charge. 

Bee BANKRDFTcAb eoL 60. 


ABVANCES. 

Bee Will. 

ABVEHTBBE — Commercial — Frustration of. 

Bee Shipping, col. 401 

AEROPLANE — Assistance — Destruction of 
enemy warshii>— R.K.A.S. pilots and 
observers. 

Bee Prize Coitet, col. 329. 


AGREEMENT TO BUY— Sale of goods. 

Bee Sale of Goods, col. 3G6. 

AGRICirLTtTRAL KOLBINGS ACT, 1808. 

Bee Arbitration, col. 26, and Land 
LORD AND Tenant, coi. 241. 

AIB ANB COMFORT — ^I'Cmg’s enemies. 

Bet Criminal Law, col 133 
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AIEOBATT — Enemy — Fire caused by bomb 
dropped by— Insurance, 

See La:s’dloed axd Tenant, col 245 

AIBSHIP — Enemy — ^Fir^* cans/^d by. 

See Ijrsf'BAXCE Tibe), col. 2fj2. 

ALIEF. 

Dc'iHfriatioih cot 9. 

Efiiphpmnt A'icncjp cot li. 

Inkrnmcnt^ col, 10. 
tsafionalikj, col 10 . 

Iteffkimtionf col 12, 

BepcTtatioB. 

power of Secretary of State to chutMc conntry 
to which almi shall he deported — Alicm Re'Aric- 
turn Act, 1014 (4 efr 5 Geo. 5, c. 12), I, suh^s. I — 
AiifMs PesirktloTi {fJousoUdniion } Order, 1010, 
art 1 2. 

The provisiuns c»f s. 1, sub-s. 1, of the Aliens , 
Restriction Act, 1014, and of the Aliens Rostrie- , 
tion (Const didat ion) Order, 1010, made thoTe- 
under, do not give a Secretary of State j>ower ' 
to order the deportati'ai of an alien to any 
particular country. I 

Those provisions, however, empower a j 
Secretary of State, upon making a deportation 
order, to cause the alien to be detained and 
placed on board a ship which the Secretary of 
StAte selects, and there detained until the ship 
finally leaves the United Kingdom, with the ^ 
result that the alien may be ofdiged to tli.;- 
embark at the port to which the ship sails. 

The jurisdicli(;n of the Secretary of State 
to make a deportation order under the above- 
mentioned Act and Order is not affected by 
the fact that the alien is a political refugee,^ 
though that fact may proi'icrly be taken into 
account by the »Secretary of State in considering ; 
whether in the exercise of Ms discretion he will ' 
make a deportation order. 

The Court refused to make absolute a rule 
for a writ of certiorari to bring up, for the 
piirprme of quashing it, an order made by the 
Home Secretary under the above-mentioned 
Act and Order that the alien “ shall be deported 
from the United Kingdom,” the order being 
in form a valid order, though the Home S:<Te- 
tary stated that it was intended under the 
order to send the alien to a parUcuIar country. 

Judgment of the Ifiv. Ct. [1917] 1 K. B. 552 
reversea, Rex p. Home Secketaky. Ex parte 
Duke of CnATBAtr Thierry - C. A. [19171 

1 K. B. 9^3 ; 86 L, J. (K. B.) 923 ; 15 L. 0. 

351 ; 116 B. T. 226 ; [1917 ] W. K. 110 ; 

33 T. B. E. 204; '81 J. B. 125 : 

61 S. J. 367 


ABIEH (Employment Agenev «.( ' In }o-d. 
for a licerice to carry ^n an emxdcyment agency 
in the city of London, such agency having far 
its object the procuring of emplojmient for 
naturalized subjects of German, Austrian, or 
Hungarian birth. The licensing authority 
refii-cd the applicatl m on the ground that 
under the present circumstances of the war 
they would not bo jusHfied in giving facilities 
to such persons to obtain situations in the 
! city of London, The Tcspr-ndent appealed to 
; an alderman, sitting as the apupseal tribunal 
under the London County Come 1 (General 
, Powers) Act^ 1910, who, after a rehearing of 
' Gic r.Tjpiir'ation, decided that I:e was i^rccludcd 
by the provifeir-ns of the British Xationality 
, '.‘nd Status rf ^Viicns A*"!, 1914, from hedding 
on the facts that the applicant was an unsuitable 
person for the grant rf a llcen^'e within s. 22, 
'ub-s. 1, of the first-mentioned statute, and 
granted Gio b^-once. On a case stated under 
the Sui'vnary Jurisdiction Acts by the aider- 
man : — 

IIAd, that he wa^’ not so precduclod, and 
that the case should lie remitted to him for 
the purpose of considering whether, under the 
present circumstances of the war, the applicant, 
being of enemy oiigin, was an unsuitable person 
to hold the licence. 

Q (acre, whether the aldermin had any 
power, under the Summary Jurisdictirn Acts, 
to state a special ca-e for the opinion of the 
fhiurr. Loxdox (City) Cobporatiox %\ 
Wi >LFF - - Biv. ct. 86 L. J. (K. B.) 534 ; 

14 B. 0. R. 1123; 115 L. T. 830; 80 J. P. 453 

laterumes fe. 

Pi'lsoner of U’qv — Xon-ro/nlafartt duly rcyis^ 
taxd under Aliens Pu'Strktion Order — Prerogative 
of OroiiOh to ipjer/i — Aliens Ee,‘^irictloii Act, 
1914 f4 <b 5 Oco. 5. e. 12), 1, 0. 

Rule nisi obtained at the instance of the 
applicant, Forman, ealiing on the com- 

mandant of the Knockake Internment Camp, 
Isle of 2Jan, to show cause wliy a vriit of habeas 
corpus should not issue directed to hint to have 
the body of the a])pficant before the Court, 
i on the grounds that no offence had been charged 
against him and so far as he could ascertain no 
! order had been made for his iinprbonnicnfc and 
none had been servc<l upui him or brought to 
; his notice. 

; The Biv’. Ct. discharged the rule. Rex v. 
Kxocxiloe Camp Commandant. Ex parte 
Form IN - - - Biv. Ot. [1917] W. N. 283 ; 

34 T. l: E. 4 ; 62 S. J. 35 

Hatiocality. 


Employment Agency. 

City of London — AppUcaimi for licence hy 
person of enemy origin — “ UnsuitaUe ” person — 
London County Council {General Fmvers) Act, 
1010 (10 Edw. 7 <& 1 Geo. 5, c. cxxix.), ss. 21, 22 — 
Brilish Naiwnaliiy and Status of AliemAct, 1914 
( 4 dL* 5 Geo. 5, c. 17), a. 3. 

The resptmdent, a German, naturalized as 
a British subject in 1880, and against Mhose 
fiersonal character and loyalty no suggestion 
was made, applied to the licensing aijthority 


Army — Military service — Dual nationality — • 
Declaration of alienage — Allegiance to 7ieutral 
State — British Nationality and Status of Aliens 
Act, 1914 (4 <0 5 Geo. 5, c. 17), s. 14, subs. 1. 

The appellant, who was born in London in 
1882, his father and mother being both Butch 
I subjects, was married and was ordinarily rcsi- 
;dcnt in Great Britain. On Xov. 8, Ifilfi, ho 
i was arrested rm a charge fJ failing, when called 
I up for military service, to apx>ear at the time 
band place apxxfinted, and was brought before 
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ALIEN (Nationality) — eoiitinved. 
a magistoato, who adjourned the ease to Not. 10 

\ 1916, the appellant made 

a declaration of alienage under s. 14 csnlv-c i 
Nationality and Status of Aliens 
Act, 19U, and sent it to the Home Office. On 
Nov L. 1010, the magistrate hold that the 
apptd lant w.as not discharged by the declaration 
from .ho o ,lig,ati(m to perform mUitary service, 
and tiiat t.lio cliargo was proved 

IIM, tlwt a declaration of alienage made 
on Nov. 9, 1910, was no answer to a char<Tp 
iiiadii .and docidod in reference to tlie circum- 
Htnnoes which existed on Nov. 8, 1916, and 
tiieroloro the magisiirate’s decision must be 
aOinncd. ViccmT v. Taylok 

»iv. Ct. 116 L. T. 446 ; 15 L G E 491 • 
33 T. L. E. 317 ; 81 J. P. 199 


Child horn in AmeHca of Briiish fatherSul- 
srqmnf acquisition of Aoyierican nafionalify h/ 
fafhcf~--No loss hy child of status of Briiish s^ih- 
jccL 

The a])pellant was born at Chicago in 1889, 
Ins fatlier being then a British subject, although 
residing in Anieri(‘,a. In 1 896 his father became i 
natura.lize(l a.s an American. In 1897 tbe 
a]?pellanl., who up to then had resided in 
Amerina, came to England, and since that date 
ho had never returned to America for any period 
whaUnu'r e - 

livid, t hat there was evidence on these facts 
that tiho appellant had never lost the status of a 
Brii.isli subject wliich ho had acquired at birth. 
Atkinson v, IIkorttiting Officer for Bury 
St. Komunus - Biv. Ct. 86 L, J. (K. B.) 415 ; 

15 L. G. E. 315 ; 116 L. T 305 ; [19171 
W. K. 129 ; 81 J. P. 74 


fhiuhle U(dk)naUty — Army — Natural-born 
British sulyjai ■ • Austria-n subject — De^Mrafion of 
iilienmjc on aft aininy full age — Already enlisted in 
Army • liahrm corpus — British Nationality and 
Btatns of Aliens Art, 3014- (4 cf? 5 Geo, 5, c. 17), 
ss, 1, 1 1 — ‘Military Service Act, 1916 (5 d; 6 Geo, 5, 
€.Uhi),s,h 

A iiai.ural-born British subject, who is also 
a HU hje<d. of an enemy State, cannot in time of 
war make a. declaration of alienage under s. 14 
of the .British Nationality and Status of Aliens 
Aet, 3914, and cease to be a British subject, so 
ns to boftane solely a subject of the enemy 
Hide. 

Ho held by Hwiufcn Eady L.J. and Bray J. in 
the (h A. (Ikuikes TaJ. expressing no opinion), 
aOirming the judgumnt of the Div. Ct. 11917] 
\V. N, BKk 

A naitu’abborii Ib'itish subject, who was also 
an AsiMt-rinn subjeet, but who was resident in 
England, wu-h in jtd., 11)16, enlisted in the Army 
xmmr 8 I, mh n, .1, of the Military Service Act, 
1916, In flan., 3917, he attained the age of 
twentV'one years, and made a declaration of 
alionage, aiul ehumod thereby to have ceased to 
be a KriliHl} Bu3)jcet and to be entitled to his dis- 
chargt!* fr< m\ ibe Annv. Upon being refused his 
disebarge he a}>pUcd for a writ of habeas 

(Swinfon Eady and Banlces 
find'Brnv' *1.), oven assuming the applicant 
was entitled to niajce a deelaratirn of alienage, 


ALIEH (Hationality)— Lv.'Z^ci. 
that as, under s. 1, sub-s. 1, of the Blilitary 
Service Act, 1910, the applicant was “ deemed 
to have been duly enlisted for the period of the 
war,” he was not entitled to be discharged from 
the Army. Bex v, Com3l\xdixg Officer, SOtjt 
Battaliox Middlesex Begisiext. Ex parte 
Freyberger - - C. A. [1917] 2 K. B. 129; 

86 L. J. (K. B.) 943 : 15 L. 0. E. 327 ; 

116B.T.27; ri917] W. N. 122; 

33 T. L. e" 275 ; 81 3. P. 161 

Eegistration. 

Naturalized British subject — Megisiraiion 
alien — “ False particulars ” — Liability — Aliens 
Restriction Ad, 1914 (4 & 5 Geo. B, c. 12), s. 1— 
Aliens Restriction {Consolidation) Order, 1916. 
art 27 (2.). 

Art. 27 (2.) of the Aliens Bestriciion 
(Consolidation) Order, 1916 (-wbieli provides 
that “ If any person furnishes .... to a 
registration officer any false particulars, .... 
he shall be deemed to have acted in contraven- 
tion of this Order”), applies to British subjects 
as well as to aliens. Agdeshmax v. Hunt 

Biv. Ct. 86 L. J. (K B.j 1334 : 15 L. 0. E. 

620; 117 L T. 406 ; [1917] W. Iff. 226 : 

' 81 J. P. 251 

^LIEH EHEMY. 

Bankruptcy, coL 12. 

Company. Bee Australia, and below, 
Trading with the Enemy. 

Debts, col. 13. 

Insurance (Life), coL 13, 

Partner, col. 14. 

Patent, col. 14. 

Representation Order, col. 16. 

Residence in Enemy Country, col, 16, 

Trading with the Enemy: col 17. 

Bankruptcy. 

Company registered in England — BrUish 
directors — Alien enemy shareholders — Commercud 
agent in enemy country — Carrying on business in 
°jiemy country — Enemy company — Right of proof. 

In 1910 a CO. was incorporated in England 
to acquire from the debtor, a German subject 
resident imEngland, a rubber estate in a German 
colony. The estate was transferred to and 
registered in the colony in the names of trustees 
for the CO., and the debtor was appointed the 
commercial agent of the co. in the colony. The 
registered offices of the co. w'ero in London. AH 
the directors and the secretary were English, as 
also wore the majority of the shareholders ; but 
a considerable number of shares wore held by 
Germans. In 1911 the co. dismissed the debtor 
on the ground of alleged defalcation. He then 
commenced an action in the High Couart in 
Berlin against the co. and the trustees to recover 
possession of the estate. This action waB dis- 
missed with costs, which were fixed at a sum 
which was equivalent to 398?. in English money. 
In 1913 the co. sued the debtor in the King’s 
Bench Division to recover that amount. This 
action was pending in Aug., 1914, when war was 
declared between Grf'at Britain and Germany, 




ALIEIf EMiaf */. 

.t*t4 tJie debtor was interned in tiiii country an 
alien emmy and was sub3€w|aeatly adj U'lieacca 
a baiikriipfc. Tlie co, claimed to i^ruve in liis ; 
bankruptcy for 3981. Horridge J. disaiiuw-ed , 
tlie proof on tlie ground tiiat the eo. was carrying , 
on business in an enemy country and must 
therefore, according to fclie slxtii proposition of ; 
lord Parker’s summary of the law in Daimler i 
Co, V, Cotdimnlal Tyre and Mahbcr Co. [1916] 2 ! 
A, 0. 307, 34G, be regarded as an alien enemy : — i 
^Ifeld by the C. A., tkat tke mere fact that a ' 
British CO. did business in an enemy couniij ' 
tlirough a pro|3eriy appointed agent there did 
not constitute it an enemy c*o. ; that the eo. was 
not an alien enemy, and was therefore entitled to ! 
prove. 

jpecislon of Horridge J. reversed. In re 
lliU'KEB. Ex parte Mithusa RuBans Pla^nta- 
Tan\3, Ld. * - G. A. "1917 1 K. B. 48 j 

88 'L J. (X, B.) 204 ; " 1916] H. B. H. 160 ; 

115 L. f. 400; 33 T. L. E. 28 

Company, 

Sen Al'STBalia, col. 51, ami beh.w, 
Trading with the Enemy, luJ. 17. 

Behts. 

Debts due from enemy — Fay meat of — IniLrtd 
— German ordinance prohiblUny payment of 
inieresL 


ALIEH ENEM'/ ilmvitmte \Lile) 

B., an aHm, t'iifCied two p*iiicdes_oii his own 
iifo with an m^jurance co, and asdgned them 
to the CO. i)y way uf iiiortga_ge to sccuie a loan, 
and he anti ids sureties juintly and severally 
' uv* n iBtud with the co. to rejAiy the loan with 
intere.^t and also to pay the annual premiums 
mr k':eping the j>clicie3 on foot. On the out- 
brt ik of war in Au:m,i'!:, 1914, B. became an 
,.iien enemy and left the country. Afterwards 
',,ne of the saielies paid to the eo. the premiums 
as they ucerued due from lime tu lime, which 
the CO. accepted with the reservation that they 
did not warrant the vali-iity of the policies. 
.Stib'Crpiently the Hiirtty tendered the amount 
due » n the mortgage and eiaimed an ahsigmment 
of the }>olieit-s w’hich the co. refused to execute 
withnut a similar icai^rvation : — 

Held, that the |»olicics wyrcj not voided 
;ocrely by B, becoming an alien enemy, that 
tjio ynyment to and lecdpt by the c(;. of tlie 
premiums from the surety did not involve 
illegal intei course with an enemy, and that 
the surety on paymuit of what was due under 
the mortgage was entitle^l to an assignment of 
the p'‘ixeit‘S without rescTvutien, a. 

Kaule Insukanoe (Jo. 

Keville J. '1917: 1 Ch. 519 : 86 L. T. (Ch,) 
363] '19l7 W. C. & Ins. Cas. 176 ; 

116 L. T: 146 ; [1917] W. N. 65 

Partner. 


A German ordinance of iSept. 39, 1914 fvvar ' 
Isetw'een England and Germany having been ’ 
declared on xlug. 4, 1914), forbade transmission i 
of funds to Great Britain and Ireland or British j 
Colonies and foreign p^xsscdsions, and pro\'kb?d 
that the date for satisfaction of claims relating! 
to property in favour of pers<jns or corporate 1 
bodies having their domicil or ]>Iaee of business 
in those areas was to be deemed |x>stponed till i 
further notice, and proceeded ; "" Xo interest 
can bo clahned in respect of the permd durmg 
which tho postponement continues ’’ : — 

Meld, that the ordinance was not part of the 
ordinary German lawy and, so far as it cancelled 
tho liability for diteiest, would ned be recognized 
by English Courts. In re Fbied 1C nupr Actien- 
Geseli^chaet - Younger J. 1 1917 ' 2 Ch. 188 ; 

86 I. J. (Ch.) 689 ; 117 L. T;21 ; [isn: 

W. X. 171 : 61 S. J. 593 

• 

French Conrl — Order of, appointing adminis^ 
(rateur seguestre — Mesidenxe in France-^^Engllsh 
company-^Dividend on shares — Payment to 
adm inisimk ur — Good discharge. 

Lepage v. San Paulo Coefee Estates Co. 

Peterson L ri917] W. H. 216 ; 33 T. L. E. 

457 ; 61 S. I, 612 

Insurance (Life). 

Pre-war contract — Mortgage of life policies — 
— Surety — Outbreak of war — Assured an alien 
€MMy — Whether policies avoided — Subs&gueni 
payment of premiums by surety — Illegal inter* 
course — Surety's right to transfer of securities — 
Trading with the Enemy Act, 1914 (4 & o Geo. 5, 
c. 87), s. 1, subs. 2 — Trading with the Emmy 
Proclamation, Sept. 9, 1914, s. 5, sub-ss, 1, 5, O— 
Trading with the Enemy Amendment 1914 
(5 Geo. 5, c. 12), 2 ; s. 6, suh-s, 1 ; s. 10. 


(jdiif^ak if nar — DDsululUm of padnership 
— Mgal Proceedings against Enemies Act, 1915 
’ {'5 Geo. 5, c. 30). 

' ‘ Meld, unanimously, that a partnership 
LMjtween a Britbh subject and a German sub- 
I ]ect, tho latter being lesklent in Germany, in 
! a business cariied on in England, the con- 
linuance of which during war between England 
' and Gerniany would involve intercourse wdth 
' the encui3’', is dissolved by, and at the date of, 
the outbreak of war betwecii those countries. 

■ Held, further, by Swdnfen Eady L.J. and 
IBankes L.J. {A. T. Lawnence J. dissenting), 

; that the provisions of the Partnership Act, 1890, 
i as to the winding up of a partnership are appU- 
I cable in such a case ; that tie English jjartner 
I was not entitled to purchase tiie enemy partner’s 
; share at a valuation or to take it himself upon 
pajdng its value ; and that the enemy partner 
was entitled to a share of the profits made after 
the dissoiutkm by the English partner carrying 
on the business wdth the aid of the enemy 
partner's share of the capital. 

Held by A. T. Lawrence J., that the enemy 
partner was not entitltkl to a share ^ of the 
profits aceruiug after the partnership had 
; become illegal Hugh Stevenson & Sons, Lp. 
i i\ Aktiengesellschaft fuu Cabtonnagen- 
jlNTPUSTBEB - - C, A. [1917] 1 K, B. 842; 

86 L. J. (K. 3.) 516 ; 115 L. T. 594 ; 

33 T. L. E. 84 ; 61 S. J. 146 

Patent. 

Application to the Board of Trade to avoid or 
suspend wider the FaienU, Designs and Trade 
j Marks (Temporary Buies) Acts, 1914 — Patents 
\ granted to alien enemy — Beneficial interest in the 
igmtents alleged to be vested in a partnership firm 
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ALIEK ENEMY {^diXtTiV)—cuHihih€d. 
of three persons one of ichom zms a British subject 
— Applkation for a icrlt of jrrohibltion against the 
Board of Trade to ^^rohibii them from proceeding 
with the application to suspend — AppUcaiion 
refused, 

B. on Feb. C, 1917, oL turned a rule nisi 
directed to the Boaid of Trade to show cause 
why a writ of prohibition should not be awaided 
to prohibit them from x>roeeeding with two 
applications, made on Nov. 9, 1910, by S. 0., Ld., 
to avoid or suspend two letters patent, granted 
to K., a German, on the ground that ‘‘ it was not 
shown that the person or i)ersons entitled to the 
benefit of such patents was or were a subject or 
subjects of any State at war with His Majesty, 
and that on the evidence before the Board it 
appeared that the benefit of such jjatents was 
vested in D, and K. and another German.” It ^ 
was stated in a statutory declaration made by D. | 
that these three x^ersons constituted a partnersiiip 
firm under an agreement dated in 1902, and were 
jointly entitled tu the xiatent by virtue of the 
agreement and transactions consequent thereon, 
but the agreement was not x->roduced. Notice 
of the rule nisi was directed to be given to the 
Board of Trade and E. C., Ld. Cause was 
shown on behalf of the Board of Trade against 
the rule nisi before a Biv. Ct. of the K. B. B. : — 

Held, that B. had not proved his claim to 
beneficial ownership; and that no ground for 
prohibition was made out. The rule nisi was 
discharged with costs. Bex i\ Board oe Trade. 
Bz parte Berry. In re Hoppers’ Fatexts 

Biv. Ct. 34 E. P. C. 241 ; 33 T. I. E. 316 

Patents vested m alien enemies — British 
icensees — Suspension of patents by Board of 
Trade and licence granted to English company — 
Validity of order — “ Person entitled to ike benefit 
of^^ patent — Emergency legislation — Patents, 
Designs, and Trade Marks (Temporary Buies) 
Act, 1914 (4 d* 5 Geo, 5, c. 27), s, 1 — Patents, I 
Designs, and Trade Maries Temporary Rules ! 
(Amendment) Act, 1914 (4 d 5 Geo, 5, c, 73), s, 1. ! 

In 1907 an international association, called ^ 
the Verband, was formed in Gennany for the | 
purchase from a co, incorporated in the United i 
States of America of certain patents relating to i 
machines for making glass bottles over a territory 
including the whole of Europe, and a contract 
was entered into by the Verband accordingly for 
the purchase of these patents, the purchase 
price being made payable to the vendors by 
instalments down to Mar. 1, 1917; and the 
vendors assigned the patents to a German co., 
called the Treuhand, on trust that they should 
assign the patents to the Verband upon payment 
in full of the purchase price, or re-assign them 
to the vendors in case of any default by the 
Verband, Ho default had in fact been made at 
the date of the order of the Board of Trade 
hereafter mentioned. National associations 
were formed in six European countries, includ- 
ing Germany and Great &itain, which took up 
the capital of the Verband in shares propor- 
tionate to the output of glass bottles in their 
several countries. Under an agreement entered 
into between the Verband and the British 
association, which resembled the agreements 
entered into by the Verband with the other 


ALIEN ENEMY (Patent)— 
national associations, the British association 
had the right to obtain machines manufacturi'd 
under the'^x^a tents, and to enter into contracts 
wfith its members, granting them the right to be 
sax>plied with and use such machines, subject to 
certain restrictions on outxmt. A licence w'aa 
in fact granted by the British association ^ to 
(inter alios) their co-]>lts., an English co., which 
sued on behalf of themselves and all other 
licensees. In 1915 the Board of Trade made an 
order suspending the British patents in favour 
of one of the defts., another English co., to which 
the Board granted a licence to make and use the 
inventions described in the patents. This order 
purported to be made under the Patents, 
Designs, and Trade Marks (Temporary Ilules) 
Act, 1914, which empowers the Board to avoid 
or suspend “ any patent or licence the person 
entitled to the benefit of which is the subject of 
any State at war wdth His Majesty.” The pits, 
brought this action for a declaration that the 
order of the Board of Trade and the licence 
granted by them \vere null and void : — 

Held, by the 0. A. (affirming the decision of 
Sargant J. [1917] W. N. 22), that neither the 
interests of the British association and their 
licensees, nor the lien of the vendors for unpaid 
purchase-money, operated to deprive the Board 
of Trade of jurisdiction to make the order sus- 
pending the patents and to grant the licence 
complained of. 

Held, also, by Sargant J., that the agreement 
between the Verband and the British association, 
so far as it had not then already been carried 
I out, was avoided by the outbreak of war be- 
I tween Great Britain and Germany. British 
Assoclitiox ofGl^iss Bottle Maxufactubers, 
Ld. V. Forster & Soxs, Ld. - - - C. A. 

86 L. J. (Ch.) 489 ; 34 E. P. C. 217 ; 116 
L. T. 433; [1917] W. N. 143 ; 

83 T. L. E. 314 ; 61 S. J. 430 
Petition for revocation — Pateiifee' s application 
to amend 'patent by disclaimer — Patents and 
Designs Act, 1907 (7 Edw. 7, c. 29), ss. 21, 22. 

Vffiere the respondent to a petition for 
revocation of a patent is an alien enemy, that 
is no objection to an application by him under 
s. 22 of the Patents and Designs Act, 1907, for 
leave to amend his specification by ivay of 
disclaimer^ inasmuch as the application is by 
way of defence to the petition. 

Betnble, however, that a patentee wffio is an 
alien enemy cannot make an initiative applica- 
tion under s. 21 of the Act for leave to amend. 
In re Staiilwerk Becker AKTiigHaESELL- 
schaft’s Patent - Sargant J. [1917] 2 Ch. 

272 ; 86 I. J. (Ch.) 670 ; 117 L. T. 216 ; 

34 E. P. C. 839 ; [1917] W. N. 164 ; 

83, T. L, E. 339; 61 S. J. 479 
Eepreaentation Order. 

‘Will — Construction — Whether alien enemy a 
residuary legatee— Death of alien enemy — Public 
Trustee — Practice — B, 8. G., 0. XVJ,, r, 46. 

In re Babhael. Warburg v. Baphael 
: Neville I. [1916] W. N. 386 ; 61 S. 1. 99 

I Eesidence in Enemy Country. 

I CarryMg on business — Action for salary. 

The pit. had been employed by the defts. 
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AIiIEH EWEMY (Besidenee in Ea'iay Ga’jntry- ALIEIf ENEHY TTradiig with the Ea'smyj - 

inanagf^r of tlieir hndne^i in O'^rman SoiiUi- -anctioned, and a proTiii'm-d acTr-omoat for 
West Africa offoro the war, and when it- broh^' invinn to it hid ^'\f'..‘uted by the 

nut ho was intcrnf^fi by the Germans, and directors. In order to pi event the romp’etion 
was kept in mternmenc until the t»''rritory was„ of the agr'‘einent and th*"* transfer of the business 
conciuered by the British. In an ardion by the und'’'r it the Board of Trade applied to the 
pit. to recover from the defts. his salary for the Court under 3. 11, suh-^. 1, of the Trading with 
period of his internment : — ihs- En.'^mv Ameu'lrnent Act, 1914, for the 


IlfM, that as the pit. during his resHen<''C 
ill an enemy State was in law an enemy adea 
ho could not recover. ScoTL-Cti) r. Soutis 
African Teebitobies, Lb* 

Barling J, 33 T, L. B. 2SS 

Trading with the Enemy. 

— Australia. 

See Afstbalia, eol. 51. 

Cntufhuui — Ipf efT(hr» d io u'ou,'U?! -'U 

— drb’uM ffgrtPf-d u r — Lrff?:e rtf Ilo^L'd of 
T fade — II 7 / 1 fh if ft >j>> i ml — 'T radP,' rr 7 A fhr 
Enewf^ Afh'f >tdiHriif Arf, lidb (A dr d fP o. A, 
r. 105), I, >'-”7;- 7. 

Seri, i, suh-;u 7, of tlm Trading with the 
Enemy Amendment xVd, BflO, does n*'t jmevvnt 
a person who has a claim agiinst a person, 
Orm, or company whr?e hiHiness has heen 
ordered to he w'oimd up by the Board of Trade 
from firinging, without the consent of the 
Board of Trade, an action against such pGrs"n. 
firm, or company to estahILli his rights and fivmi 
obtaining judgment, but rmiy prev*mts thy 
enforcement of the judgraeiit without such 
consent. 

Obscrvatkms on the c d minis trotlon al tiie 
Trading wdth the Enemy Acts. Holt v. A.E.G. 
Electric Co., Li>. - Younger J, 34 T. L. B. 130 : 

[1917] W. JI. 388 

Ce^pany — Controller — Appoinfmenl; — Eegis- 
kred office m England — Compawfs mines In 
Bolivia — Prodnre mppUed to Government ^ for 
munitions of tmr — Proposed transfer of buAncr.s 
to Sicis^ company to avoid payment of income fax 
— Board of Trade — Appointment by Court of con- 
troller--''' Expedient in the public inicresV ^ — 
Form of order — Trading mith the Enemy Act, 1914 
(4 a (Jeo. 5, c. 87), s. 3 — Trading with the Enemy 
Amendment Act, 1914 (5 Geo. 5, c. 12), s. 11, 
mbs, h 

A CO. was incorporated in Engdand to aequhe 
and t^ako over a business of miitb owners and 
smelters carried on in Bolivia. At the com- 
mencement of the wmr tho greater number of 
the shares in tho co. -were held by Bolivians. 
The director® of tho co. had spared no effort 
to utdizo for tho benefit of tho Allied Powers 
the mineral products of the cods mines and ^ 
works. In order to escape the increasing burden ’ 
of the British iucomo tax the foreign share- ; 
holders resident abroad had become desirous 
that the business of the co. should be trans- ; 
ferred to some other country. The directors , 
accordingly issued a circular to the shareholder? > 
stating that they proposed to recommend to ^ 
them that the place of business of the co. I 
should in future bo in Switzerland, and that: 
for that purpose tho undertaking should be : 
vested in a co. incorporated in that count vy. ! 
At a meeting of shareholders this proposal was ' 


app-^*intmen: oi a '^outre-rer: — 

JIM by Younc;-''m that an order appointing 
' a controller oiigbt to be made, but that his 
powers would c© limited to Tirevcntlng the 
‘agrc^-nient for the transfer of the budness from 
being epTried in*'o effect. 

II M oy the 0. A., arnmilng tlio rleci.don 
of Yo:mg<'r J., that there wa^ ample jurisfliction 
under s.’^ll, siib-L I, of the Act in the public 
interest to make the. order and to prevent the 
Entrlidi co. bF-oudner a co, who-o sliare- 

hoiders w'oul/i prc-:nmub]y be able to transfer 
their slnres to ali'm er.f mie=5. In re AR'Vmayo 
FR tuvKn Ld. - C. A. W917 i 1 Ch. 451; 

86 X. J. fCh.) 225 : 116 L. T.'54; 1817 j 
W. H. 36; 33 T. L. E. 176 ; 61 S. J. 233 

Company — Controller — Winding up of bnsi- 
7 ?e ?? — Poorer to didrViUte vaydn ** — Trading 

ndfh the Enemy Anirndment .id, 191 G {5 d: G 
Geo. 5, c. 195), .*?. 1, subs. 3. 

Where, under the Trading with the Enemy 
, x\mendment Act, 101 G, the Board of Trade orders 
the winding up of i eo.’s business and appoints 
'1 controller, and the r-o. is not in liquidation, tho 
controller cannot be empowered by the Board to 
distribute assets in his hands, bo far as they are 
not required for jiaymcnt of tho debts of the 
business and the c. ♦sis of the winding up, among 
the shareh'dders of the co. I?i, re Fb. ^Ieyees 
h*oiiN, Lo. - Younger J. WOlT'i 2 Ch. 201 ; 

1 86 L. J. ^Ch.) 527 ; 117 L. T. 26 ; 

'■1917 WY. 193 

Aihr:;:.:-! on aopca! - C. A. 11917] W. H. 352; 

62 S. I. 120 

Conipany — Conlrollcr — Winding up of husi- 
, ness — Power to make rail -' — " of the busi- 

ness ” — Trading tdik the Enemy Amendment Act, 
1910 (5 ch 6 Geo. 5, r. 105), 5. 1, subss. 2, 3. 

“ Assets of the business ” in sub-s. 3 of s. 1 
of the Trading with the Enemy Amendment Act, 
1010, does m’it in'^lude a eo.’s uncalled capital. 

A controller, ajipointed by the Board of 
Trade under the Trading with the Enemy Amend- 
ment Act, 1910, to conduct the winding up of a 
C'O.’s business in the United Kingdom directed 
by the Board to be wound up under that Act, 
cannot be invested by the Board with power to 
make a call upon the shareholders of the co, for 
the purpose of putting himself in funds to dis- 
charge the debts of the business and the costs, 
cliarges, and expenses of and incidental to its 
winding up. 

In re W, Hagclberg Aclicn-Geselkckaft [1916] 

2 Ch. 503 and In re Kastner c& Co. [1917] 1 Ch. 
390 applied. In re Tk. Goldschmidt, Ld. 

Younger ff. !-1917] 2 Ch. 194 t 86 L. J. (Gh.) 
521 : 117 L. T. 23 : riOlT] W. K. 193 ; 

61 S. J. 546 

Company — Debenture-holders* action — 
Winding up of humness by Board of Trade— 
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AIiIEH EHKSIY (Trading; witk the Enemy) — j 

continued, 

AppUcafion for appomitnent of receiver and ; 
manager — Pending proceed, inga hefore Board of \ 
Trad,e — Duig to inform Conrf — Appointment of\ 
mnirollet — Effect on floating charge — Pcmoval of' 
receiver and nuimger — Trading ivitli the Eticmy I 
A^nendment Act, 1916 (5 <fr 6 Geo. 5, c. 105X *5. 1. 
sub-,ss. 1, 2, 3, 4, and 7. 

Where a co. has issued debentures which 
are secured by a floating charge on its under- 
taking and assets*, and subsequently an order 
is made by the Board of Trade under s. 1 of 
the Trading with the Enemy Amendment Act, 
1916, to wind up the business of the co., the 
order enables the controller to deal with the 
whole of the assefs of the business notrt’ith- 
standing _ the debenture- hoi dors' charge and 
the ai^pointmcut of a receiver and manager in 
their action. 

On an application for the appointment of 
a receiver and manager in a debenture-holders' 
action the Court ought to be informed whether 
any proceedings before the Board of Trade for 
the winding up of the business of the co. under 
8. 1 of the Act of 1916 are pending or threatened, 
and any order made will be- at the risk of the 
parties to it if it is obtained without such 
information having been supplied. In re 
Kastnee & Co. Axjto-Piako Co. v. Kastkee 
& Co. - - youager J. [1917] 1 Ch. 390 : 86 

I. (Ch.) 235 ; [1917] H. B. B. 43 ; 

116 1. T. 62; [1917] W. H. 15 ; 

33 T. L. B. 149 

— Enemy Arm — Order of Board of Trade to 
wind up — ^Controller — Power of, to i 
sue for debts in name of firm. j 

ScG Emeeg Eire yLsoislatiox, col. 155 . 1 

Pirm — Partnership — Alien enemy partner 
— Action in firm name — Whether action main- 
iainahh. 

The pits, were a firm of six partners, of 
whoin four were British subjects and one was 
a subject of the United States of America and 
one was a German subject, the German partner 
being only entitled to one-fortieth of the 
profits- 

The pits, made a loan to the deft,, and in 
Feb., 1914, a large amount of principal and 
interest became due from the deft, to the pits, 
unless the deft, could show some defence to the | 
claim. On the dissolution of the partnership j 
by the outbreak of war with Germany in An 2., 1 
1914, the connection of the German partner | 
with the firm was treated as being at an end, j 
and the assets were taken over by "the partners 
continuing the business, the alien enemy's 
indebtedness to the firm being such that on the 
ultimate realization of all the assets there could 
only be a small balance in his favour. In Jan., 
1916, the^ pits, brought an action in the firm i 
name against the deft, to recover the principal ; 
and interest alleg^ to have become due in Feb., 
1914, and they signed judgment in default of 
appearance. On an application by the deft, to 
set aside the judgment on the ground that one 
of the pits, was an alien enemy and was not 
entitled to sue during the continuance of the 
war 


ALIEH EHEHT (Trading with the Enemy)— 
— continued . 

Held (Pickford L.J. dissenting), that as 
the partners, other than the alien enemy 
partner, were entitled to get in the assets and 
for that purpose to make him. a party to the 
action, and as the alien enemy partner could 
not during the- war obtain any immediate 
benefit from any small amount which might 
I be clue to him, the mere fact that one of the 
I pits, was an alien enemy was not, apart from 
. any general merits, a sufficient ground for setting 
aside the judgment. Speyeb Bkothers v. 

' Pi^oDEiGUES " - - C. A. 34 T. L. B. 89 

! Vendor and purchaser — 8ah of land — Irrcvo- 
j caJde pou'er of attorney given by German on eve of 
[departure for Germany— Contract for sale by 
\ attorney — Validity — Payment of sum to or for 
[ benefit of enemy — Coni r ml for bcpefit of cn^my — 

\ Trading with the Enemy Proclamation Eol 2, 

, dated Sept. 9, 1014, pjars. S, 5 — Trading with the. 
j Enemy Act, 1914 (4 & 6 Geo, 5, c. 87) — Trading 
I with the Enemy A7nahdinent Act, 1914 (5 Geo, 5, 
c. 12), s. 10 — Trading with the Enemy Amendment 
Act, 1916 (5 <€• 0 Geo. 5, c. 105), 8. 4. 

An irrevocable power of attorney to sell land 
1 and give receipts for the purebase-money is not 
I avoided by the donor of the power subs 0 c|uently 
becoming an alien enemy. 

The deft., a German by birth but for many 
years resident in England, although never 
naturalized, being about to proceed to Gennany, 
executed a power of attorney on May 20, 1915, 
by which he appointed his solicitor his attorney 
to sell his leasehold house and to execute such 
transfers and deeds as were necessary. The 
power of attorney was made irrevocable for 
twelve months. On May 26 the deft, obtained 
a Government permit from the police to travel 
to Tilbury with the object of embarkii^ for 
Germany by way of Flushing, and started on 
that day. On Jun. 2, 1915, the leasehold 
premises were sold to the pit. by public auction, 
and a deposit was paid and an agreement signed 
by him. There was no evidence' a.s to the date 
when the deft, reached Germany, but it was 
some time between May 26 and Jun. 11, 1915. 
In an action brought by the pit. for a declaration 
that the agreement for sale had been dissolved by 
the act of the deft, in becoming an alien enemy : 

HeU by Eve J. [1917] W. K. 21, that the pit. 
had failed to^rove that on Jun. 2, the date of 
the sale, the deft, was an alien enemy and that 
the action therefore failed. 

Held by the C. A. (reversing on this i^oint the 
decision of Eve J.), that the proper inference to 
be drawn from the facts was that at the date of 
the sale the deft, had arrived and was resident 
in Germany and was therefore an alien enemy. 

But held (vSerutton L.J. dissenting) that the 
power of attorney having been given by tbo 
j deft, at a time when bo was not an alien enemy, 
and being irrevocable for a year, was not avoided 
by his subsequently becoming an alien enemy ; 
that the agreement entered into by the attorney 
in execution of the power did not involve any 
intercourse with the enemy, and was not there- 
fore within the mischief of the common law or of 
the Trading with the Enemy Proclamation of 
' Sejvt. 9, 1914, or of the Trading with the Enemy 
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DIGEST OF CA<E&, 


Ailin’ iniMT (Trading witli the Snemyj— 

Acts, and was according!}" ralid; that the sale 
cDiiki therefore legally be carried out r>y the 
attorney and if necessary be completed by n 
vesting order under the Truslee Act, lSfi3, or 
with the assistance of the custodian under s. 4 
of the Trading with the Enemy Anieiidiuent Act. 
lOld ; and that the pit. was not therefore 
entitled to have the agreement rescinded. 

Forkr v. FmndeTi^crg [1913] 1 K. B. 857 
followed. 

Observations of LokI Parker in Damkr Co. 
X. (Amiincnlal Tyre and Rnhhrr Co. {Great Briiahi } 
[Mil 9] 2 A. C. 307, 3 17, applicfl.' Tixgley i% 
Mcll-ee - 0. A. ri917 , 2 Ch. 144 : 86 L. I. fCh. 
625 ; life L T: 482 : "1917 W. 77. 180: 

33T. L. R: 369;" 61 S. J.418 

"ALL MV MOHIES '’—Will 

Sfe WiTJ<, col 45S. 

ALTEBATIOM~^‘fiC«jue. 

BaThK, col 55. 

' — Pari dies. 

iSVc PooB Law, col. loti 

ALITMINIPM — Coniraet to hliaiicoi 

against export without a Jk-eiFe. 

Sec CONTBACT, col. 107. 

AMBASSADO Rr— Privilege. 

See IsTEKNATioyAL Law, col. 2J 0. 

AMBICfPITT— Win, 

Sec Will, col 45S, 

AMEHBMEKT— -Speeitication — BLcLiiiiir. r. 

See Patext, col. 300. 

**AM0raT OF DEBT ARB COSTS.” 

See CocKTY Court, col. 119. 

ARCIEHT IIOHTS-Suspens .uitdirg. 

See Eaiergexcy" Lugislitio!:, col. 157. 

•‘AHB ’'MEARIKG “‘OS.” 

See CnARm% col. SO. 

ARHITITY — Cesser of — Estate duty. 

See Revenue, coL 354. 

— Charge on teal and personal estate. I 

Sre Limitatjoxs, Statutes ftp, cull 
251. ! 

WiU'---Chargc on rcaffg—For life or in ?Kr- j 
peiuHg — General power of appointment % will — i 
Perpetual annuity, ! 

A testator to his daughter an annuit}" of i 

.301 for her life, with a general power of Jea\ang j 
it by her will The anhiiity was charged iipcui • 
the testators real estates. The daughter: 
married, and by her will exercised the general 
power of appointment by giving the said j 
annuity of 301” to her daughter absolutety : — i 
/few, that the appointee was entitled to a ; 
perpetual annuity of 301 Towxsexd r. 1 
Asceoft - - - Eve J. [1917 j 2 Ch. 14: | 

86 L. J. (Chd 817 ; 116 I. T. 680 ; [1917" 
W. K. 163 ; 61 S. J. 507 

Will'-^Gift of mnidty to daughler until 
marriage • — Proviso for cesser of annuity on 
marriage — Gift of capital sum in substitufion-.-.. 
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Dc^^ls of drii'f*'k:r ‘inni'^rrriyl — jlne gift — Gift 
fjr Ife. 

A tc=rr/ti7 b<''ijUf‘athi3d t > hi-’ d'lnglitcr iiiitH 
'h'i shuiiid rn i.wy an anmiity of I25L, and pro- 
ri'Ld that on her indrrifigo tie annuity should 
icteiTiiirie, and in Irci 1 hereof ho be<pjeatlied to 
her the sum of 2500?. with interest at 5 per cent. 
The annTilly and icg';cj' were charged upon the 
tcBtator’s real e.-fr-e "ohi“‘:i wa» devised to Ms 
.-.on ; and the will p-”rvKc'l that the lega^'w 
should not be crdlcd in, unh*^ = *the intcre.A 
tnercoa fell into Mfmr, without mhice to the 
te-tator’s son, but thnt he nr his heirs, h:c.,w’f‘re 
1 'i be at liberty to rdmera the annuity at any 
‘Jjce on givi.ngnoricc of iiAcntif n 'i* » to do ; — 

J/dfC tint the will inaiiii(‘.dcfl the inlenli'n 
■ f the tc.-turof to m a pcrioiial rvnvisinn for 
hi, dinrihfcf durin-f fmr Jib- ^o tuig as 
*'• aru'ncd uunrirried, in Ciocvojji of her 
oi E’.'* iwr a f utuut’, (It’t the aunujiy 
,1‘feniiiwd Upon hcj’ iminorrlcd. 

Fidiou V. iv/l qs:]p) .5 M. * a 145 disfiii. 
guLdu'd ; Dofldinatmi flair at 25 Ch, 1). 

<»S5, Jfa-'on v. Ma^' e j !9loJ 1 (Ih. P>:»5 fnilrav'd. 
/ n rc Baiuclfe. 31:0.1™ ' VT r. 1 • \ tufrur. 

O’Connor M.R. (Ir.l [1917 [ 1 I. R. 1 
' — 3Vill — Income tax. 

Sen TVill, col 452. 

ARSWER-^KIingls Proctor* == pica. 

See iJivor.cu, col 1-15. 

ANTI-GHBISTIAR C 0 31? AR Y — Capacity to 
receive gifts— Bequest to company — 
Validity."" 

jScc Compaxy, col 02. 

AHTICIFATIOR— Restraint on. 

Sen Divorce, col. 142, and 3 Iarried 
IV oAiAX, col 271. 

“ARY CREBIBLS WITNESS.” 

Sen CrI-wixal Law, col 1211 

“APPAP.E2CT FOSSESSIO??.*’ 

^S'cc Bill c»f Sale, ecd. m, 

APPEAL. 

BaiFrupPy. See BAN'r;Rrrr« y. 

Co-B, Sre Co. MPA? Y— WixnixG t V. 

Coinify Court, Sec Couxty Court. 
Court of Appeal — 

Ab^trant Qm dioa t rf Law, coL 23. 

“ Criminal Cause or Jiaiferp' 
col 23. 

Emdi ,! cc. Si\z X rxi lig ’!:x< e. 

.1 / anda m Sne JR ates. 

A'otkt.. Scr Ar.UY. 

Time, col, 24. 

Crim’iial LmL\ col 24. 

Divisional Court. See Army. 

Divorce, See Drvorxs. 

F('ck^m<ifwql Law. S^e EccursiAj* 
TicAL Law. 

Loudon, col 24- 
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APPEAti — 

Milifar}/ Service* See Ahmy. 

Poor Rate* See Rates, 

Privy Gomicil, col. 24. 

Rates. See Rates. 

Tribunal, col. 25. 

Baakruptcy. 

See RAiffKBtrPTCY, col. 58. 

Costs. 

— J udgmenfc debt — Security for. 

See Oompaxy — W rxjoiivG up, eol 98. 

County Court. 

— Rxco.^sive damages — New trial. 

See C.iUXTY Court, coi. 121. 

Court of Appeal. 

Abstract Questlom of Lata. 

Refusal of Court to decide — Copyright — 
Design — Infringement — Founts of printing type — 
Letters of alphal)et, numerals, and sijmbols — 
Pattern ” — Reproduction, but not in same order 
Capable of being registered ” — Determination 
of points of laiv agreed between the parties — R. S. C*. 
1883, 0. xxr,, rr. 2, 3 — Appeal — Abstrewt ques- 
tions of law — Function of Court in respect of. 

The function of the Court is not to determine 
abstract questions of law based on suppositions 
and assumed facts, but only questions of law 
arising between the parties as the result of 
ascertained facts : — 

Held, therefore, that an appeal from a 
decision of Eve J. ([1916] W. N. 355; 115 
L. T. 166) could not be entertained where his 
Lordship bad determined certain abstract 
questions of law agreed between the parties ; 
and that the order of the learned judge must be 
discharged, but without prejudice to any ques- 
tion between the parties, the costs of the appeal 
to be costs in the action. STEPHEXsoisr, Blake 
& Co. V. Grant, Leoros & Co., Ln. 

C. A. 116 I. T. 268 ; 86 L. J. (Ch.) 4S9 ; 

34 B. P. C. 192 ; [1917] W. Mf. 47 ; 

33 T. I. R. 174 

** Criminal Cauae or MaltcrP 

Pfoetke— Charge under the Defence of the 
Realm {GonsoUdatkm) Regulaliom,W14:, teg. 45 (6) 
^Prohibition — Judicature Act, 1873 (36 <t* 37 
Vkt. c. 66), s. 47. 

The appellants were on board a Banish ship 
which sailed from. Christiania for New York. 
The ship was, under an agreement with the 
Banish Government, brought into Kirkwall 
Harbour for the purposes of search, and while 
there the appellants were removed from the 
ship by the British authorities and charged at 
Bow Street Police Court under reg, 45 (6) of 
the Befauce of the Realm (Consolidation) 
Regulations, 1914, with having knowingly made 
false statement to the Russian Consul at the 
Russian Consulate in London with int^t to 
qblaia passporte to proceed to Russia. The 
appellants applied for a writ of prohibition to 
prohiMi tl» iJmgistrate from farther hearing and 
aetennlniag the charge oh the ground that he 


APPEAL (Court of Appeal)- •-continued . 

had no jurisdiction in the matter. The K. B. B. 

having dismissed the application : — 

Held, that the order of t ie K. B. B. was a 
judgment in a ** criminal cause or matter'’ 
within s, 47 of the J udicature Act, 1873, and that 
no appeal lay to the C. A. Bex v. Garrett. 
Ex parte Share akb Others - C. A. [ 1917 1 

2 K B. 99; 86 L. J. (K B.) 894 ; 116 L. T. 
398 ; [1917] W. H. 134 ; 33 T. L. R. 

305 ; 81 J. P. 145 

See Canada, col. 74. 

Evidence. 

— Admission of further. 

See Negligence, col. 287. 

Mandamus. 

— Time for appealing. 

See Rates, col. 346. 

Notice. 

Sc& Army, col. 45. 

Time. 

— Time for appealing — Prerogative writ of 

mandamus. 

See Rates, col. 346. 

Time for setting down — Production of order to 
proper officer of Court a condition precedent to 
entry — Entry on books of Court one clear day 
before appearance in printed list R. S. O., 1884 
0. LVni., r. 8. 

Lawson v. Financial News, Ld. 

C. A. [1917] W. N. 310 ; 34 P. L. R. 26 

Criminal Law. 

See above, Court of Appeal, col. 23, 
and CRiariNAL Law, col. 124. 

Divisional Court. 

— Notice— Copy — Service. 

See Army, col. 45. 

Divorce. 

See Divorce, col. 140. 

Ecclesiastical Law. 

— Inliibition of incumbent and appointment 

curate by bishop of diocese. 

See Ecclesiastical Law, col. 151. 

London. 

— Buildings. 

See London, col. 264, 

— Massage establishment — Refusal of county 

council to register. 

See London, col 267. 

Military Service. 

See Army, col 45. 

Poor Rate. 

See Rates, col 344. 

Privy Council. 

See Australia ; Canada : Ceylon ; 
Charity; Judicial Committee ; 
Prize Court; South Africa; 
Straits Settlements. 
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ATmAL-arniurneii. 


AmimATmE^evnt'unmL 


Eates. 


Arbitrator. 


See Eates^. 

Tribunal. 

— London — Bufldinga. 

See liOHBOH, col, 264. 

— Military semee — Exemption granted by 

local tribunal 
See Abmy, col 45. 

AEPLICATIOl' — Quarter sessions — Subse- 
quent alteration of date of holding. 

See Highway, col. 180, 

AETOIITTEB BATE, 

See Abmy, col. 41. 

AFPOIHTMEHT— Power of. 

See PoWEE ,oi'' Apfointmext. 

— Trustees. 

See SirjDTLEH Laxd, col. 581. 

APPOETIOHMEHT hmme — Exclasmi by 
expren^i stipulatiorh — — Truat for sale — 

Power of postponement — WMe imome to be 
applied as income pending cMnuersion — Appor^ 
tiommnt Acf, 1870 (83 ds 34 PkI c. 35), a. 7. 

In re Ei>waei>s. Newbeey r. Eowabds 

Astbury J. [1917] W. K. 367 ; 34 
T. L. E. 135 ; 62 S. J. 191 

— Street — Expenses of ^ making up. 

;S'fe Local Goveexmext, col 203. 

APFEAISEMEET— Salvage-Value of salved 
sMp. 

See Shifpihg, col 416. 

AFEEEHEHSIOK OF WAK. 

See Prize Court, col 328, a:.d Shii- 
PING, col 416. 

APFEOPEIATION—Passing of property. 

* See Sale of Goods, col 367. 

APPEOVAL — Flans — Condition — Railway 
— Exemption from taxation. 

;8ee Ca3S;Ada, col 70. 

AEBITEATIOH, 

Arbitrator, col, 26. 

Costs, Bee above. Arbitrator. 

Friendly Society. See Eeiendly 
Society. 


Costs — Discretion of arbitrator — Power to 
order successftd claimant to pay costs — Agricidturat 
Holdings Act, 1908 (8 Edw. 7, c. 28), Sched, II., 
rr. 14, 15. 

By the Agricultural Holdings Act, 1908, 
Schei II., r. 14, the costs of an arbitration under 
the Act shall be in the discretion of the arbi- 
trator, who may direct to and by whom and in 
what manner these costs or any part thereof are 
to be paid ” ; and by r. 15 the arbitrator in 
awarding costs is to take into account rinter 
j alia) “ the reasonableness or unreasonableness 
of the claim of either party, either in respect of 
amount or otherwise.” 

A claim by a landlord against the tenant of a 
farm for dilapidations was referred to arbitration 
under the Agricultural Holdings Act, 1908. The 
I arbitrator stated a special case for the opinion 
i of the county court upon the question of the 
i tenant’s liability under the lease, and this ques- 
I tion was ultimately decided in the landlord’s 
; favour. The arbitrator by his award awarded 
the landlord as compensation one tenth of the 
amount claimed and directed that each party 
should bear his own costs of the litigation as to 
liability and that the remainder of the costs of 
the arbitration should be borne by the land- 
lord : — 

Held, that the arbitrator was acting in the 
exercise of his discretion, and that, in the absence 
1 of proof of misconduct or want of jurisdiction, 
the award could not be set aside. 

Foster v. Great Western By. Co. (1882) 8 
Q. B. D, 515 discussed. 

Decision of the C. A [1916] 2 K. B. 253 
reversed. Gray v. Lord Ashbuetoh H. L. (E.) 

[1917] A. C. 26; 86 L. J. (K. B.) 224; 

151. G.E.9; 115 1. T. 729; 
ri916] W. 21.393; 81 J. P. 

17 ; 61 S. J. 129 


— Eviden^je. 

See CoMPEXSATio]!?. 

Power of arbitrator to order party to gim 
security for costs— Arbitration Act, 1889 (52 cf? 
.53 F?t7, c. 49), 3. 2; First Schedule, clauses 
{/), ( 0 . 

An arbitrator under a submission by agree- 
ment out of Court has no power to make an 
order for security for costs. In re Ax’ Aebitra- 
TIOX BETWEEN UnIONE SteaKINERIE LANZA 
AND WiEHEB - Biv. Ct. [19171 » K. B. 658 ; 

86 L. L (K. B.) 1236 ; 117 L. T. 337 ; 

61 S. J.526 


Husband and Wife. See Husband 
AND Wife. 

Insurance. See Insurance (Bur- 
glary). • 

Security for Costs. See above. Arbi- 
trator. 

Special Case, col 27. 

Third Arbitrator. See above. Arbitra- 
tor. 

Worhmmls Compensation. See Work- 
men’s OoMPENSATIOK. 


Third arbitrator — Appointment — Reference to 
two arhiiralors with power to appoint a third — * 
Appoinirmni of third arbitrator after disagreement 
of other two — Validity of award. 

Motion on behalf of the applicants, Cater & 
Co., Ld., for an order that the award of tliree 
arbitrators should be set aside upon the ground 
(inter alia) that the award was bad in that it 
appeared upon the face of the award that a 
third arbitrator was not appointed until after 
the two arbitrators appoints by the parties had 
disagreed. 

The Div. Ct, held that the objection taken 
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AEBITEATIOH (Arbitrator j — eontia imh 
to tbe award, that tiio tliird arbitrator was not 
appointed until tiie other two had failed to agree, 
coaid not be supported The Court then con- 
sidered the award upon the merits, and came to 
the conclusion that it must be set aside and the 
case remitted to the arbitrators. In re An 
Arbiteation between Kiitb & Murray, 
Wiles & Son, Ld., anu Cater & Co., L». 

Biv. Ct. [1917] W. N. 4 

— Workmen’s conipensation. 

See Workmen’s Compensation. 

Costs. 

See above. Arbitrator, col. 26. 

Friendly Society. 

— Dispute. 

See Friendly Society, col. 182. 

Husband and Wife. 

See lIosiUND and Wife, col. 195. 

Insurance. 

Diderence arising out of j)oliey. 

See Insurance (Burgl.a.ry), col. 20 L 

Security for Costs, 
above, Arbitrator, cul. 20. 

Special Case, 

Award slaied in form of special case — Opinion 
of counsel — Appeal for error of law on face of 
award — appeal from decision of counsel-^ 
Arbitration Act, 1889 (52 <£? 53 VicL c. 49), 

7, 19. 

Where arbitrators, instead of stating their 
award in tlio form of a sx)eciai case for^ the 
opinion of the Court under s. 7 of the Arbitra- 
tion Act, 1889, by agreement state their award 
in the form of a special case for the opinion of 
counsel, who is substituted for the Court under 
that section, the decision of counsel cannot 
be questioned on the ground of an alkged error 
of law on the face of it, nor is there any right of 
appeal. In re Wulfe and Louis Dreyfus & Go. 

C. A. 86 L. J. (K. B.) 1368 ; 117 L. T. 

583 j 61 S. J. 693 

Mmuisition of ships by Admiridty — Froclama- 
tion — Loss of and dammje to requisitioned ships 
— Whether loss due to marine risk or war fish— 
Claim by otmers for eompenscdmi — Reference 
by consent to Admiralty Transport Arbitration 
Board — Rules of Board, r. 6 — Refusal of 
arbitrators to state special case — Arbitration Act, 
1889 (52 S 63 Viet. c. 49), s. 19. 

The Admiralty requisitioned two ships for 
use in (j^ovemment service under the Prociama- 
fcn of Aug. 3, 1014, which provided that the 
owners o| ships requisitions should receive 
paymehlf fcr i&m us© and service during their 
©mpioyment hx Govemmeut service and com- 
pensation for loss or damage thereby occasioned, 
to be arranged by mutual agreement or failing 
agreement by the award of the Admiralty 
Transport Arbitration Board. Ho terms were 
agreed upon, nor was any charterparty signed, 
aSfetegh the Admiralty sent to the owners 
ohaAifairly T. 99^ undfer which the shipowners 


AEBITEATIOH (Special Case)--- af/dftiued. 
were to be liable ler marine risjks and the 
Admiralty for war rLks. One of the steamers 
w'as torpedoed by a German submarine, but 
not sunk ; she was being towed to port, but 
before she reached the port a storm arose, and 
vshe went ashore and was totally lost. The other 
steamer was loaded with a cargo of ore for the 
carriage of w'Meh the vessel, as the owners 
alleged, was not suitable unless carefully stowed, 
and sent across the Atlantic under a charter- 
party entered into by the Admiralty, and wms 
damaged on the voyage, as the owners alleged, 
through not being properly loaded. The 
owners of both steamers ciaimed compensation 
' from tho Admiralty alleging that the loss of and 
damage to the steamers were duo to war risks. 
The Admiralty alleged that the loss and damage 
were due to marine risks for which the ship- 
owners were responsible. By consent the dis- 
putes were referred to three arbitrators to bo 
nominated by the President of the Admiralty 
Transport Arbitration Board under r. *6 
of the rules governing the constitution of that 
board. In one case there was a written sub- 
mission and in tho other case correspondence 
xviiich the Court held to amount to a submission, 
Pule 6 provides that ""The President may 
direct that any claim coming before the Board 
may be heard and disposed of by a Tribunal 
consisting of the President or \lce-President 
sitting with two arbitrators selected by the 
President from the panel, and that the award 
of any two members of such tribunal shall he 
final and conclusive and shall not be subject 
to appeal or review.” The President nominated 
two arbitrators to sit with the Vice-President 
in order to deal with each ease, but he did not 
direct that the award of any two members of 
the tribunal should be final and conclusive. 
Tho shipowners in each case asked the arbitra- 
tors, under s. 19 of the Arbitration Act, 1889, to 
state a case for the opinion of the High Court, 
but the arbitrators refused to do so unless 
ordered by tho Court : — 

Held, that the provision in r. 6 that tho 
award of the arbitrators should be final and 
conclusive did not apply as the President had 
not so directed, but that even if the President 
had so directed the arbitrators could still be 
ordered by the Court, under s. 19, *to state a 
special ca^ for the opinion of the Oourt 
upon questions of law arising in the reference. 
Lobitos Oilfields, Ld. v. Admiralty Commbs. 
Crown Steamship Co. v. Same - - Biv. Ct. 

86 L, J. (K. B.) 1444 ; 117 I. X. 28 ; [1917] 
W. N. 227 ; 33 T. L. E. 472 

Third Arbitrator. 

See above. Arbitrator, col. 26. 

Workmen's (fompensation. 

See Workmen’s Compensation. 

ABBITEATIOir ACT, 1889. ^ 

See ABBiTBATroN, col. 26, and Husband 
AND Wife, col 195. 

AEBITBATOE. 

See Arbitration and Compensation. 
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AECHBISHOP liisLrt'tiun — fjoiirt eoristituled 

iiiider lijo lieiieiict‘3 Aft, jHU8, 
tice EccLiibiAsi’iCAi. Law, col. 1 51. 

AEiHITEOT — >Supcriiitendiri,t(---Ccrtirie.’af' ui 
—General line of liiiildiiig.s — Loudon. 
See London, col. 2H3, 

ASMT. 

Cijurt of Liqaif^^ roL Md. 

MiUtanj Service — 

Exemption^ Uroanda o/, cot lU. 

Age Li mil, coL 31. 

Blrharrje, ad, 33. 

Officer, cvL 33. 

PrliiMier fj ll'ar, coL i. 

ihjiihir Jiow’.Ar of IlOijioat^ 
hen oM la n! i oh , tol, 31. 

IiffmtloH, eoi. 3*d, 

Lliiidililj to ServtHh — 

x\i it ti. Col, 41 . 

X olive to t/o.'V, coL 41. 

OnVmarihj rendeiLt in Gnat 
Briiaiii, col. 41, 

Trihamla — 

Action in IJUjh Cuiirf, col. 44. 

Appeal Tribunal, col 4L 

Central Tribitnal, col. 47. 

Local Tribiniul, col. 40. 

Court-martial. 

Field general — Power to ail in camera — Form 
of cwnmitment — Muka of Procedure, 1907, made 
under Anmj Act, 1881 (44 cfc 45 Viet, c, 58), 
Appendix III., Form A — Defence of the Realm 
Comolidaiwn Act, 1914 (5 Geo. 5, c. 8), a. 1, 
subs. 4 — Deftwe of the Realm {Amendment) Act, 
1915 (5 Geo. 5, c. 34), a. 1, aabss. 1, 7 — Proclama- 
tion mapending a. I of Act of 1915 — Offence com- 
mitted before date of Froclamaiion. 

By s. 1, sub-s. 4, of the Defence of the Eoalm 
Gonwlidation Act, 1915, “Dor the purpose of 
the trial of a person for an offence under the 
regulations by court-martial and th^ punishment 
thereo^f, the person^ may be proceeded against 
and dealt with as if he were a person subject 
to military law and had on active service com- ; 
mitted an oSence under section e of the Army 
Act.” 

By the Defence of the Eealm (Amendment) 
Act, 1915, s. 1, sub-s, 1, “ Any offence against 
any regulations made under the Defence of the 
Eealm Gonsolidation 4c t, 1914, which is triable 
by court-martial may, instead of being tried by 
a court-martial, be tried by a civil court with a 
Jury. . , . 

By sub-s. 7, ** In the event of invasion or 
other special military emergency arising out of 
the present war, His Majesty may by Proclama- 
tion forthwith suspend the operation of this 
section, either generally or as respects any area 
specified in the Proclamation . * , 


' A BUY (Couxt-martial) — 00 /dinned. 

A British subject was charged with having 
on Ajjr. 24, 1910, taken part in an armed rebel- 
dion and in the waging of war against Hia 
Majesty the King, such act being of such a natuie 
as to be calculated to be prejudicial to the 
defence of the realm, and being done with the 
intention and for the purfiose of assisting the 
enemy. On May 5, 1910, he was tried before a 
field general court-maitUl convened in Dublin 
and was comictecl. 

On Apr. 20, 1910, His Majesty, by Proclama- 
; tion issued under s. J, sub-s. 7, of the Defence of 
the Eealm (Amendment) Act, 1915, susx)©nded 
the o]>eration of that section in Ireland : — 

Held, that by virtue of the Pruciamatlun the 
prisoner became triable by court-ma: tial not- 
withstanding that the offence with which he 
was charged had been committed before the date 
I of x)ublication of the Proclamation. 

A field general court-martial is only a par- 
ticular form of a general court-martial* 

The inisoner after his conviction was com- 
mitted to prison, the commitment being in 
Form A in Appendix HI. to the Kules of Proce- 
dure, 1907, made under the Anny Act, 1881 : — 

’ Held, that under s. 172 of the Army Act, 
1881, sub-ss. 2 and 4 (which j^i'^vide in effect 
that any order defective in form shall not bo 
; illegal only by reason of any informality or error 
in it), couified with r, 133a of the "Eules of 
; Procedure, 1907 (which provides that an omk- 
I sion of or de\dation from a form shall not render 
I an act or thing invalid), no defect in the form 
I would render the detention in custody of the 
1 person under the commitment illegal. 

I Meld, further, that there was nothing on the 
face of the commitment which showed want of 
j jurisdiction to act under it. 

I ^Yhere a commitment is after conviction, the 
Court is bound to look at the conviction in order 
to see whether there is more than a technical 
defect in the commitment, and a good conviction 
will cure a defect in the commitment. 

Rex V. Hawkins (1715) Portescue, 272, and 
Rex V. Taylor (1820) 7 Dow. & Ey. 622 fallowed. 

By clause (c) of r. 119 of the Eules of Pro- 
cedure, 1907, “ the proceedings shall be held in 
open court, in the presence of the accused, 
except on any deliberation among the members, 
when the court may be dosed ” ; — 

Held, that the words “ open court ” moan a 
Court to which the public have a right to be 
admitted, but they do not include a Court 
where the public are excluded although the 
accused and his representatives are allowed to 
be present. ^ 

There is inherent jurisdiction in every Court, 
including a field general court-martial, to exclude 
the pubfic from a trial if it is necessary for the 
administration of justice. 

ScoU V. Scott [1913] A. C. 417 followed. Bex 
2 ?. Lewes Peison (Goveenob). Ex parte Dovle 
D iv, Ct. [1917] 2 K. B. 254 ; 86 L. J. (K. B.) 

1514 ; 116 I. T. 407 ; [1917] W. B. 91 ; 

81 J. B. 178 ; 33 T. L. B. 222 

Court of Inquiry, 

, Irregular proceedings — Ilandamus — Juris- 
I diction — Appropriate remedy available — Diacre- 
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ABMY (Court of Inquiry) — cwitmued, 
iimary power — Ineffective remedy — Cmrts of 
Inquiry liegulatimSy No. 124 (E) and {F) — Army 
Act, 1881 (44 S 45 Viet. c. 58), 5. 42. 

By the regulations made under s. 70 of the 
Army Act for holding military courts of inquiry 
it is provided that previous notice should be 
given of the time and place of the meeting of a 
court of inquiry, and of all adjournments of that 
court, to all persona concerned in the inquiry ; 
and that whenever any inquiry affects the 
character or military reputation of an ofScer, 
full opportunity must be afforded to the officer 
of being present throughout the inquiry. 

An officer, whose conduct was brought before 
a court of inquiry by the order of a general officer 
in command, complained that the above regu- 
lations had not been complied with, and that as 
the result of evidence given before the court he 
had been ordered by the Army Council to revert 
to half-pay. He applied to the Army Council, 
who refused to reopen the matter. He then 
obtained a rule nisi for a mandamus to the Army 
Council commanding them to cause the court 
of inquiry to reassemble to hear and determine 
his case according to law : — 

Eeid, that the rule must be discharged, 
because (1.) the Court will not intervene in 
matters relating to military law prescribing rules 
for the guidance of officers; (2.) another and 
equally appropriate remedy was open to the 
officer under s. 42 of the Army Act ; (3.) the 
power of the Army Council to assemble a court 
of inquiry is a discretionary power, and the 
Court will not order an authority to exercise a 
discretion in a particular way ; (4.) the remedy 
by mandamus, if available, would in the 
circumstances be ineffective. 

Dawkins v. Lord Bokeby (1866) 4 E. & E. 806 
and Marks v. [1898] 1 Q. B. 888 approved 

and applied. Eex % Aemy Coukcil. Ex parte 
BavenSOEOET - Div. Ct. [1917] 2 K. B. 504 ; 

86 L. J, (K. B.) 1087 ; 117 L. T. 306 ; 

33 T. I. K. 387 

Military Service. 

Exemption, Grounds of. 

Age Limit. 

Exemption, Certificate of— Attainment of 
age of forty-one during currency of certificate — 
ikabiUty to be mbseguenily called up for service — 
Military Service Act, 1916 (5 6 Geo. 5, c. 104), 

s, 2, Sched. I., clause 6 — Military Service Act, 
1916 [Sess. 2) (6 <fc 7 Geo. 5, c. 15), s. 1, sub-s. 1. 

By s. 1, sub-s. 1, of the Mlitary Service Act, 
1916 (Sess. 2), “Every male British subject 
who .... for the time being has attained 
the age of eighteen years and ms not attained 
the age of forty-one years, shall, unless he .... 
is for to time being within the exceptions set 
out in to Mrst Schenk to to Military Service 
Act, 1916, .... be deemed as from the 
appointed date to have b^n duly enlisted. 
.... The appointed date shall, as respects 
meo who come within the operation of this 
toliioii on the passing of th& Act, be the 
torf^h day after the date of to passing of 
Amo^^t to exceptions set 
bn|j fc’ fc'-Ri^*Sehednle tc to .IlSlifeaiy Service 


AEMY (Military Service) --eont billed . 

Act, 1910, are men wffio hold a certiiicate of 
exemption under this Act for the time being 
in force.” By s. 3, sub-s. 3, of the Military 
Service Act, 1910, as amended by s. 0 of the 
Military Service Act, 1910 (Sess. 2), “Where 
a certificate of exemption ceases to be in force 
owing to ... . the expiration of the time for 
wiiich the certificate was granted, the man to 
whom the certificate was granted shall, as fron> 
the expiration of two weeks after the date on 
which the certificate so ceases to be in force, be 
deemed to have been enlisted and transferred 
to the reserve in the same manner as if no such 
certificate had been granted unless in the mean- 
time the man has obtained a renewal of his 
certificate.” Sub-s. 5 ; “ Where an application 
has been made by or in respect of any man for a 
certificate of exemption or for a renewal of 
such a certificate, he shall not be called up for 
service with the colours until the ai>p]ieation 
has been finally disposed of.” 

The appellant, who was between the ages 
of eighteen and forty-one at the time the Act 
of 1910 (Sess. 2) was passed (May 25, 1916), 
api>lied for a certificate of exemption before 
the appointed date, which in his case was 
Jun. 24, 1916. The certificate was granted 
and was subsequently extended to Jan. 1, 1917, 
when (the appellant not having applied for any 
further extension) it ceased to be in force. In 
Hov., 1916, the appellant had attained the age 
of forty-one. In Mar., 1917, he was called up 
for service : — 

Held, that, although at the date he was called 
up for service he had attained forty-one years 
of age, he was nevertheless liable to serve, inas- 
much as the effect of the statutes was that, 
not having attained forty-one years of age at 
the appointed date, he was as from the passing 
of the Act of 1916 (Sess. 2) within its operation, 
and was only exempt from service so long as a 
certificate of exemption (which he was xmable 
to produce) was “for the time being” (i.e., 
at the time the question between him and the 
military authorities arose) in force, or until an 
application for its renewal had been finally 
disposed of. Bidout v. Cope - - Div. Ct. 

[1917] 2 K. B. 706 ; 86 L. J. (K. B.) 1311 ; 
15 L. G. E. 635; 116 I. T. 728; [19171 
W. Jr.^225 ; 33 T. I. E. 452 ; 81 J. P. 218 

Discharge. 

Discharge on ground that “ services no longer 
required'"'* — Effect of — Military Service Act, 
1916 (5 df 6 Geo. 5, c. 104), Sched. clause 5 — 
Military Service Act, 1916 {Sess. 2) (6 d? 7 Geo. 5, 
c. 15), 1 ; s. 3, sub-s. I ; s. 17, sub-s. 2. 

A man who has been discharged from the 
military service of to Crown in consequence 
of his services being no longer required is still 
deemed as from to appointed date applicable 
to Mm (ie., to thirtieth day after to date of 
his discharge) to have been enlisted and trans- 
ferred to the reserve under s. 1, sub-^. 1, of the 
Military Service Act, 1916 (Sess. 2). 

So hdd by Darling and Avory JJ. (Bail- 
hache J. dissenting). 

Per Avory J, : Under the Military Service 
Act, 1916 (Sess. 2), there may be more than 
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ARMY (Military Service) — esniimi^d. 

one appointed date for tlie same man. Rex v, 

(JOVEENOE OF WOllMWOOD SCBITBBS PEISOX. 

Ex parte Reley - Ct. [1917] 2 K. B. 847 ; 

15 B. 0. B. 826; 117 L. T. 607; fl917] W. B. 

285 ; S4 T. I. E. 7 ; 81 J. B. SOI ; 62 S. J. 8 

EniuimeM — Derhp group scimme — Medim 
€i4x,mi'mtion — “ Not accepted — meiicaU^ unfit ’* 
— Army Ad^ 1881 (44 cfc 45 Vid. c. 58), s. 80, 
mdf-s. 4 (5). 

On I)cc, 10, 1915, B. attested as a recruit 
tinder the Derby group scheme, and took the 
oath of allegiance Ha served for one day with 
the colours, and received a day’s pay. On 
JDec. n he was transferred to the Army Reservo. 
He was not medically examined before his 
attestatir>E or transfer to the Reserve, On 
Mar. I, 1916, he was medically examined. As 
a resnlt, his medical history sheet was stamp(*d 
with the words, “ Not accepted — medically 
nnfit,” and above the signature of the medical 
officer was written, “ Unfit — deafness.” After 
the medical examination the recruiting officer 
gave him a document, in which there were > 
spaces for his name, the class of service for j 
which he had been found fit, the unit to which 
he had been posted, and the officer to whom ; 
he had been ordered to report. With the 
exception of the appellant’s name, none of 
these spaces were filled up, but the words “ Not 
accepted — medically unfit” were stamped 
across them. This df>comcnt was signed by 
the recruiting officer. The words “ Medically 
unfit” were also written across B.’s attestation 
aper. B. was therefore sent home without 
aving been posted to any unit. He was not 
given any certificate of discharge, nor did his 
name appear in the discharge book of his 
recreiting area. On Dec. 23, 1916, a notice 
was served on him requiring him to present 
himself for medical re-examination on Jan. 9, 
1917, .He ignored this notice, and also a further 
notice calling upon him to rejoin the colours 
on Jan. 22 ; — 

Meld, that when B. signed the declaration 
in his attestation paper and took the oath of 
allegiance he was to be deemed to be enlisted 
in His Majesty’s regular forces, and that the 
proceedings on Mar. 1, 1916, did not constitute 
a discharge therefrom. Boots n. Elvy 

Biv. Ct. 86 B. J. (K, B.) 659 ; ISl. 0. B. 484 ; i 
116 B, T. 307 ; [1917] W. N. 115 ; | 
33T.B.B.272 ; 81 J. P. 129 1 

Officer. 


^ ABHY (Military Service) — mitimfM, 

1 1916 (Sess. 2). The appellant was between the 
ages of IS and 41 years : — 

I ^ Meld, that the words “ for the time being 
within the exceptions set out in the First 
Schedule to the Military Service Act, 1916,” 
in s. 1 of the ^lilitary Service Act, 1916 (Sess. 2), 
do not refer to the time of the passing of the 
! Act, but to the time when a man is called upon 
j to serve after the passing of the Act, and that 
therefore, as the appellant when the notice was 
served upon him was not an officer in the Army, 
and therefore not within the exceptions set out 
in Sched. 1. to the Mlitaj^ Service Acts, 1016, he 
was liable to serve. Feasee v. Militaey 
Aethoeities - Biv. Ct. 86 B. J. (K. B ) 953 ; 

15 L. a. R. 508 ; 116 B. X. 447 ; ri9I7 | 
t W. B. 147 ; 81 J. P. 279 

Prisoner of War. 

Captured or interned hy the enemy, mid 
.... relea-^cd or exchanged ” — Detention, for 
inquiries and release — AliUtary Service Art, 
1916 (Sess, 2) (6 <5 7 Geo, 5, c. 15), a. 8. 

Sect. 8 of the Military Service Act, 1916 
(Sess. 2), exempts from military service under 
the Military Service Acts any person who has 
at any time since the beginning of the present 
war been a prisoner of war, captured or interned 
by the enemy, and has been released or ex- 
changed. 

The appellant, a British subject, who had 
lived at Hamburg for twelve years, two days 
after the outbreak of war between Great Britain 
and Germany in 1914 left Hamburg for Den- 
mark by train ; but before reaching the frontier 
he was stopped, and was detained under an 
armed guard of the German forces for some 
six hours, being told that he was a prisoner of 
war. He was then allowed to proceed, but was 
i afterwards again similarly detained for some 
five hours, again being told that he was a 
prisoner of war. After another detention hc- 
was allowed to continue Ms journey, and 
ultimately reached England. In 1917 he was 
charged with being an absentee under the Mili- 
tary Service Acts ; and the magistrate con- 
I dieted him, holding that he had not been a 
prisoner of war captured by the enemy within 
the meaning of the above section : — 

Held, on a case stated, that there was 
evidence to suj>jK>rt such finding. Robikson v, 
Metcalf - - Div. Ct. 86 B. I. (K. B.) 1476 ; 

15 B. 0. B. 727 : 81 J. P. 283 ; 

33 X. B. E. 542 


“ For the iirm being within the exceptions set 
out in the First Schedule to the MilUary Service] 


Regular Minister of Religious Denomination. 


Acl, 1916 ” — Members of Mu Jlajesiifs regulari^ Church of England lay preacher — Date of 
or reserve forces— Officet at time of passing of Act > calling up for service — Pending applkaiion for 
— Subsequent resignedion — Liahility to serve — leave to appeal — ^"Finally disposed of ^'' — 
MUitmy[ Service Act, 1916 (5 <5 6 Geo, 5, c, 104), Military Service Act, 1916 (5 Jr 0 Geo. 5, c. 104), 
Sched. I . — Military Service Act, 1916 {Sess, 2) s.Z,suh-s.^; Sched. T., par. 4:. 

(0 Jr 7 <3^. 5, c. 15), s. 1. The respondent, a member of the Church 

The appellant was an officer in His Majesty’s of England, had not been ordained priest or 
Regular Forces at the time the Military Service! deacon, but for the past twelve years had 
Act, 1916 (Sess. 2), was passed. Subsequently j devoted himself to the duties of an evangelist, 
he resigned his commission. Shortly afterwards j preaching and taking such services as could be 
anoticewassenttoMmcallinghim to the colours ’ taken by a layman iHider permits from the 
under the provisions of the Military Service Act, bishop. In Mar., 1917, he applied for exemption 
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ARMY (Military Service) — | 
from military service and Tras granted six j 
months. The military representative appealed ; ; 
and on May 23 the County of London Appeal 
Tribnnal allowed the appeal and held the respon- 
dent liable to serve. On May 29 the respondent : 
applied to the appeal tribunal for leave to : 
appeal to the Central Tribunal. On Jun. 2 
notice was given to tho respondent to present 
himself for service with the colours on Jun. 9. 
On Jun. 7 the respondent received notice from 
the appeal tribunal that his application for 
leave to appeal was refused : — 

IlfiMf following Simrrmids v. Elliott [1917] 
2 K. B. 894, that a lay member of the Church 
of England, although duly authorized to preach 
and conduct such services as a layman could 
conduct, was not a re,gularmiiiisicr of a religious 
denomination witliin the raoTiiing of the excep- 
tions of the Military Sendee Act, 1910. 

Further, that his application for exemption 
was “ tmallj' disposed of ” vcithin the meaning i 
fJ s. 3, sub-s. 3, when the decision of the appeal | 
tribunal was given — ^i.c., these words must bo I 
read as meaning that an application for exemp- j 
tion is finally disposed of when the appeal | 
tribunal refuse the appeal. Robiks v. Wood ’ 
Div. Ct. 15 L. a. E. 820 ; [19171 W. N. 302 ; 

81 J. P. 311 

Church of England — Lay reader — Military 
Sernke AcU 1916 (5 6 Qeo. 5, c. 104), Bched. 

clause 4 — Justices — Case stated — Non-service of 
copy of notice of appeal and case on respondent 
before deposit of case at Central Office — Juris- 
diction to hear case — Bummary Jurisdktkm Act, 
1857 (20 dh 21 VkL c. 43), s, 2. 

By s. 1, sub-s. 1, of the Military Service Act, 
1916 (Sess. 2), coupled with clause 4 of the 
exceptions contained in the First Schedule to 
the Military Service Act, 1916, men for the time 
being “ in holy orders or regular ministers of 
any religious denomination ” are exempted from 
liability to service under the Military Service 
Acts, 1916 : — 

Held, that with regard to those religious 
bodies which include among their members 
men in holy orders— -such as the Churches of 
England and Rome — members of them who 
claim exemption under the clause must bring 
themselves within the words “in holy orders 
but as to any other religious denomination, any 
man who is a member of it, and who claims 
exemption under the clause, must, in order to 
substantiate his claim, show that he is a regular 
minister of the religious denomination. 

A lay reader of the Church of England who 
devotes his whole time to his office and has no 
other profession or living but is not in holy 
orders is not entitled to the exemption from 
military seme© conferred by the clause. 

In an appeal by way of case stated from a 
decisioii of justices difficulty was experienced 
in serving the respondent with the notice of| 
appeal and a copy of the case, with the result I 
that, when he was ultimately found, instead 
of the service on Mm taking place before the case 
had. been lodged at the Central Office in com- 
s, 2 of the, Summary Jurisdiction 
Ael*!' i^as, not eff«fced until half an hour 

afterwaw^'i-^* " , ' ■ 


AEMY (Military Service!— 

HeU, that, notwithstanding the irregularity 
in the service, the Court in the circumstances 
had jurisdiction to hear the appeal. Simmoxds 
V. Elliott - Biv. Ct. [1917] 2 K. B. 894; 

15 I. 0. E. 816 ; [1917] W. K. 201 

Person becoming minister after “ appointed 
; date ” — Military Service Act, 1916 (5 Jr 6 Geo, 5, 

I c. 104), Sched. 1., danse A— Military Service Act, 

I 1916 {Bess. 2) (6 J 7 Geo. 5, c. 15),' -9. 1, S7jth-s. 1. 

I By s. 1, sub'S. 1, of the Jlilitary Service Act, 

I ]916 (Scss. 2), “Every male British subject 
I who .... for the time being has attained the 
lage of eighteen years and has not attained 
'the age of forty -one years, shall, unless he 
.either is for the time being within the cxcep- 
I lions set out in the First Sehcdu e to the Military 
I Service Act, 1916 . . . . or has attained the 
age of forty-one years before the appointed 
date, be deemed as from the appointed date to 
have been duly enlisted .... and to have 

been forthwith transferred to the reserve 

The appointed date ; hall,as respects men who 
come within the operation of this section on the 
passing of this Act, be tho thirtieth day alter 
the date of the pa.ssing of this Act. . . . 

Clause 4 of the exceptions set out in tho 
First 8ehedule to the Military Service Act, 1916, 
contains tho exception “ Men in holy orders 
or regular niinidcrs of any religious denomi- 
nation.’' 

The appointed date for the appellant (who 
was between the ages of eighteen and forty - 
one years on the passing of the Act of 1910 
(Sess. 2) was Jun. 24, 1916, i.e., thirty days after 
tho passing of the Act. In Feb., 1917, he was 
formally appointed a regular minister of a 
I religious denomination, but he was not a minister 
I before that date. On May 3, 1917, he was called 

1 up for service : — 

Held, that from Jun. 24, 1916, the appellant 
must be deemed to have been duly enlisted in 
the regular forces and to have been forthwith 
transferred to the reserve ; that he thus acquired 
a statutory status; that he could not subse- 
quently by any voluntary act on his part — 
such as being formally appointed a regular 
m nister of a religious denomination — divest 
himself of that status, and he was therefore on 
May 3, 1917, liable to militaryservice in accord- 
ance V ith the notice of that date. 

Held, further, that the words i,n tho sub- 
section “for the time being'’ within the excep- 
tions mean that a man must in order to obtain 
the benefit of an exception in the schedule be 
within it on the appointed day applicable to 
him. 

Fraser v. Military Authorities [1917] W. N. 
147 and Eex v. ^Oth Battalion MidMesex Megiment 
Commanding Officer, Mx parte Freyherger [1917] 

2 K. B. 129 followed. Stoke t\ Wood 

Div. Ct. [10171 2 K B. 885 ; 15 %. d. B. 836 : 

117 L. T. 604 ; [1017] W. H. 284 ; 34 
X. It. E. 6 ; 62 S. J. 85 

Bdigiom denomination — Elder of Latter Bay 
BainU — Military Servke Act, 1916 (5 J? 6 Geo, 4 
€. 104), Sched, L, par, 4. 

The appellant belonged to the Church of 
Jesus Christ of Latter Bay Saints, wMch has a 
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ABMY (Military Serwim^—eoafimml. 
membf-rslilp of 600,000 in the United^ States 
and I0/F)0 In this coiintry. It has articles of 
faith, with a miuli'try coiifisting of elders and 
priests, who alone can administer the orrlinanees. 

It is the nile and practice of the (^hnreh that the 
mmisters should not he paid, and in the ahsenr c 
of private means should earn their own living. 
The appellant was ordained prie>t in 1910, an 
elder in May, 1914, nnd had the ovendghl^of a 
church In this eountiy' with a memhership of 
400, Inelnding children over eight years of age, 
and regularly eondneted the services, adminis- 
tered the ordinances, and did the pastoral 
work. He earned his living as manager of a 
grocery warehouse, and so "reuistered himself 
under the Kational Kegi-tration Act, I9L1. 
The jnstli'Cfi decided 1 hat ihe rhnreh was an 
alien body with too f-ninll a membership to be 
recognized in this country nr. a religions deiionii- 
nation witliin the meaning oi the Military 
♦Service Act, 391f>, amHhnt tlse a]»pel]ajjt^ w,y 
liable to militaiy service as not being wiUiin 
the exemption as'^a regular jin!ni>tcr of a religion,- 
denomination : — 

that there was no evidence to Juriifv 
the justices in coming to that conclusion, and, 
fxirther, that there was evidence which they 
must consider as to whether the appellant w'a's 
a regular minister within the Act, and that the 
case must accordingly he remitted to them. 
Hawkbs t». Moxey - Biv. Ct. 86 I J.xK. B.j 
1580 ; 15 L 0. E. 420 : 116 I. T. 506 ; 

33 T. L. B. 308 : 81 J. P. 186 

Meligious denomimaiion — Strict Baptists — 
Miliiarg Smuce Act, 1910 (5 6 Geo. 5,e. 104), 

Sclt£d. par. 4. 

The appellant was elected minister of^ a 
congregation of the denomination of Strict 
Baptists. There was no formal ordination 
Bcrviea He became tenant of a room in which 
his congregation met, and paid 3s. a week for 
rent. He w’as paid no settled salary, but a 
t'ollection was made each Sunday and the 
money handed to him. He paid ail expenses 
and retained the balance, w'hich amounted to 
about Wl per annum. His congregation con- 
sisted of about 30 persons. His name appeared 
in the ChrMtiarCs Pathway (the ohicial organ 
of the denomination) as minister. On v^eekdays 
he acted as storekeeper for a brassfounder. 
He preached on Sundays and took a service 
on Tuesdays. There were no trustees, deacons, 
or committee. He claimed to be a regular 
minister of a religious denomination and exempt 
from military semce within the exception in 
Htbcd. I., par. 4, of the Act of 1916. 

Justices before whom he had been charged 
as an absentee were of opinion that the appellant 
was not a regular minister of any religious 
denomination ; that he was elected only by a 
body of persons who w'ere not named or defined 
and had no identity ; that he was practically s 
self elected and not actually responsible to any 
congregation, church, comrnittee, or other body, 
and therefore was not within the exception 
nor exempt from service : — 

that although the question was one of 
degree in each case as it arose, yet on the 
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evidence licfore them the ju=^tices were cntiiled 
to conclude that the ap}vdlaiit wa; not a regular 
miuifer of a religious denomiiintion. Xock r, 
Malixs - - ^ Biv. Ct. 15 X &. E, 709 : 117 

L. T. 6C2 ; 34 T, L. E. 3 

(lamninniiov — XJnimomina- 
tionaV'' clmrcli — Military Service Ad, 1016 (6 
cf? 6 Gto. o, c. 104), Sclied. /., par. 4, 

The appellant, a b^ker and grocer, had since 
1913 held the appointment of unpaid minister 
*of the undenominational church at Ourry Riveil, 
Somersetshire, and had since that time per- 
formed the duties of the office. The eliurc h wa s 
a religious body not l>elonging to any denomina- 
tion, and there wa.s no other church known by 
the same name in the United Kingdom. It had 
licen founded some eight or nine years ago in 
connection with a roligibtis movement crmducted 
by faith missi»»n. wr>rkers. Members of the faith 
mission went abf>iit the country as “ travelling 
evangelists,” and tliese had, prior to the appel- 
lant's ap]»ointment, condueted tho services. 
Tc.c building was not certified as a place of 
religious worship. The niiml>er of persons teing 
church members wa.s between fifty and ijfty-fivc, 
including the older children. There wwa no 
register of members. There were no rules r»r 
regulations for the gov'cmment of the church 
or its members. 

The appellant claimed exemidion from 
military service as being the regular minister of 
this church. 

The justices were of opinion that the word 
“church,” as applied to the body in question, 
connoted nothing more than the volxmtory 
association of individuals for such roHgious 
purposes as were usually comprehended in the 
term “ meeting,” or “ Bible class.” The 

word “ undenominational ” in conjunction with 
“ church ” was merely a descriptive term, havhig 
no other meaning ' than that the members 
attached to it; and tho appellant wt^s not a 
minister of a religious denomination : — 

Held that, although the question was one of 
degree in each case, it was impossible to say that 
this body of persons wa^ a religions denomina- 
tion. On the evidence before them, the jus- 
tices were entitled to conclude that tho appellant 
was not a regular ininister of a religions deno- 
mination under Sched. I., par, 4, of the Military 
Service Act, 1936. Kick v. Donne - Biv. Ct. 

15 L. 0. B. 498 ; 81 I. F. 191 ; 

33 T. I. E. 325 

Secular employmeni — Evidence — Military 
Service Act, 1916 (5 d? 6 Geo. 6, c. 104), Sched. 
par, 4 — 3liUiary Service Act, 1916 {Sess. 2) 
(6 d* 7 Geo. 5, c. 15). s. 1, snb-s. 1. 

The fact that a man is in secular employmeni 
is not conclusive evidence that he is not also a 
regular minister of a religious denomination 
within the meaning of par. 4 of Sched. I. to the 
Military Service Act, 1916 ; and, where there is 
clear evidence that he is also devoting himself to 
the ministry of the members of a recognized 
religious denomination and is accepted by them 
as their regular minister, although wdthout fixity 
of tenure as regards Ms apjt^intment, the Court 
will quash a conviction by a Court of summary 
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jttTisdictioii of Ms l>emg an absentee from 
military service based on the ground that there 
was no evidence before the justices of his being 
such a minister. 

Kipps V. Latie, 86 L. J. (K.B.) 735, followed 
on the q^uostion of s^ular employment. 
Offoed V, Hiscock - Biv. Ct. 86 L. J, fE, B.) 

941 ; 15 B. 0. B. 513 ; [1917] W. H. 326 ; 

81 J. P. 179 

Secular employment — Evidence — Military 
Service Actf 1916 (5 6 Oeo, 5, c, 104), ScJied. 

par, 4. 

A person claimed exemption from military 
service under the Military Service Act, 1916, 
Sched. I., par, 4, as a regular minister of a 
religious denomination. He earned Ms living 
at a secular occupation. Ho had been elected 
several times annually with others, according 
to the rules of Ms denomination, to perform 
certain religious functions of reli^ous teaching, 
or administering the rites of baptism, marriage, 
or burial for the members of the congregation. 
He had not received any special training for 
this position. He was not paid any salary : — 

Held, that there was evidence upon which 
the justices were entitled to find that the 
appellant was not a regular minister, and not 
entitled to the exemption he claimed. Kipfs v. 
Lank - Biv. Ct. 86 L. J. (K. B.) 735 ; 15 L, 0. B. 

265 ; 116 B. T. 95 ; [1917] W. B. 77 ; 

33 T. B. B. m ; 81 J. P. 117 

Hejection. 

Attestation — Claim of rigM to affirm instead of 
talcing oedh — Befusal of recruiting officer to allow 
affirmation — Military Service Act, 1916 (5 6 

Geo. S, c. 104), Sched. A, par. 6 — Oaths Act, 1888 
(61 52 Viet. c. 46), s. 1. 

A ijerson presenting Mmself for military 
service is entitled to make an affirmation instead 
of taking the path. If a recruiting officer 
refuses to accept a man for enlistment because 
the man declares himself to be an atheist and 
wish« to affirm and will not take the oath, such 
refusal constitutes a rejection within Sched. I, 
par. 6, of the Military Service Act, 1916. 
TowiiEE V. StTTTOH - Biv. Ct. 86 B. J, (K. B.) 

46 ; 14* B. 0. B. 1154 ; 115 B. T. 836 ; 

33 T. B. E. 27 

Modification of — Bestriciion of modification 
to medical grounds — Military Service Act, 1916 
(5 6 Geo. 6, c. 104), Sched. par. 6 — Military 

Service Act, 1916 {Bess. 2) (6 7 Geo. 5, c. 15), 

s. 3, suh-s. 2. 

Par. 6 of the Pirst Schedule of the Military 
Service Act, 1916, excepts from military service 
*‘men who have offered themselves for enlist- 
mant and been rejected since August 14th, 
1915.” Sect. 3, Bub-s- 2, of the Military Service 
Act, 1916 (Seas. 2), enacts that “ paragraph 6 of 
the First ^hedule to the principal Act shall on 
the lat day of September, 1916, cease to apply 
to a man who has offered Mmself for enlistment 
and been rejected since the 14th day of August, 

_ 1915, if the Army Council are satisfied that he 
';'%on|d again present himself for medical 

■: ''An Mmself for 
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enlistment in Jan., 1916, had been rejected, not 
for medical unfitness, but on another ground : — 

Held, that s. 3, sub-s, 2, was confmed to men 
rejected on medical grounds alone, and that the 
respondent, having been rejected on another 
ground, was entitled to claim the benefit of the 
exception in par. 6 of the principal Act. The 
word “ again ” in sub-s. 2 refers to a class of 
men who have already been medically examined. 

Towler v. Sutton (1916) 14 I*. U, R. 1154 
applied. Blake v. Ditkgooe - - Biv. Ct, 

15 B. 0. B. 843 

Notice to join after — Motion for prohibition to 
military authorities f tom ^oceeding on the notice — 
Prohibition refused — Military Service Act, 1916 
(5 c& 6 Geo. 5, c. 104), s. 1, svi-s. 2 (a) ; Sched. L, 
par. 6 — Military Service Act, 1916 [Sess. 2) (6 cB? 7 
Geo, 5, c. 15), s. 3, sub-s. 2. 

The applicant had offered Mmself for military 
service, and had been rejected by the doctor. 
He did not receive a notice requiring Mm to 
present himself for medical re-examination. 
Notwithstanding tMs, he received from the 
military authorities a notice requiring him to 
present Mmself for service on a certain date. On 
motion for a rule nisi for a proMbition or other 
process to prevent the military authorities from 
proceeding further on the notice 

Beld, that the Military Service Acts, 1916, 
did not contemplate any such procedure as that 
followed by the military authorities, and that 
the matter would have to come before a civil 
Court if the military authorities proceeded to 
enforce the notice ; but that the Court would 
not grant the rule nisi in anticipation of any 
action wMch the military authorities might take. 
Bx parte Bubns - Biv. Ct. 86 B. J, (K. B.) 158 : 

33 T. B.B. 23 

Power of rejection — Exercise of, by reemiter 
— Person rejected since Aug. 14, 1915 — 
Person cdiarged with being absentee — Jurisdiction 
of one justice of the peace to commit to military 
custody — Summary Jurisdiction Act, 1879 (42 d5? 
43 Viet. c. 49), 8, 20, sub-s. 9 — Army Act, 1881 
(44 S 45 Viet. c. 58), s. 154, sub-ss. 2, 3 — Military 
Service Ad, 1916 (5 6 Geo. 6, c. 104), Sched. 1., 

par. 6 — Begulaiions for BecfuUing, 1912, regs. 102, 
103. 

On N^v. 25, 1915, the appellant offered Mm- 
self as a recruit, at the same time informing the 
recruiter that he had been rejected on Sept. 4, 
1914. The recruiter, after referring to Ms 
records, wrote on the appropriate form “not 
accepted,” signed the form, and handed it to the 
appellant : — 

Held, that, as the recruiter made no kind of 
examination, he had not exercised the authority 
vested in him under reg. 102 of the Regulations 
for Recruiting, 1912*; that the appeflant was 
therefore not validly rejected and was not 
within the exception from militaiy service con- 
tained in par. 6 of the First Schedule to the 
Military Service Act, 1916. 

On Apr. 5, 1916, the appellant was arrested 
by direction of the military authorities and 
charged before a justice of the peace with being 
an absentee from His Majesty’s Forces, and the 
justice remandetl M 19 iu custody to be dealt with 



( 41 ) 


DIGEST OF CASES, 


C 42 ) 


AEKY (Hilitary Service) — etiiduiued. 

bj tile military authorities without Imposing any 
|)enalty ; — 

Emit that, assuming the case was one arising 
under a future Act within the meaning of s. 20, 
sub-a. 9, of the Summary Jurisdiction Act, 1879, 
it was within the words otherwise prescribed ” 
contained in the sub-section, and could there- 
for© be dealt with by one justice of the peace, 
inasmuch as under s. 154, sub-s. 2, of the Army 
Act, 1881, a Court of summary jurisdiction could 
deal with the appellant as if he were charged 
with an indictable offence, and the justice could 
therefore commit him to military custody in the 
same way as he could have committed him for 
trial if he had been charged with an indictable 
offence, Walder u. Turner - - Biv. Ct. 

[19171 1 K. B. 39 ; 14 B. Gr. B. 1094 ; 
115 I. T. 550 ; 33 T. I, E. 1 

IJMUfl/ to Service, 

Alien. 

See Alien, coL 10. 

Russian auhject — Application to ft turn to 
Russia — SulsdpuHt nfasal to rdarn — Rigid 
to apply to local irihunal— Military Hennce 
{ComtHiions tvith Ailied States) Act, 1917 
(7 8 Geo, 5, e. 26), s. 2, 

A Kussian subject resident in England, who 
has applied under the Military Service (Conven- 
tions \uth Allied States) Act, 1917, to be sent 
back to Russia, but who, on facilities being 
afforded him, has refused them and elected 
to remain in England, is in the same position 
as a British subject after the appointed day, 
and is not entitled to go before a Local Tribunal 
and require them to hear and determine his 
application for exemption from militaiy service. 
Rex u. Special Locjal Tiubunal for London 
(Russian Subjects). £x parte Sfolansky 
B iv, Gt. 16 L. e. E. 850 ; [1917] W. H. 302 

Notice to Join. 

Deject in notkt — Time and place — Evidence 
of Icnowledge^Rescrm Forces Act, 1882 (45 <9 46 
Fact c. 48), s, 15. 

The appellant, who was liable to military 
service, received three calling-up notices, 
signed by a recruiting officer, and dated Jul. 18, 
1917, requiring Mm to report for service on 
Jut 24, but stating no place or h<>ar at which 
he was to report. On receiving the notices the 
appellant handed them to his solicitor, who 
communicated with the recruiting officer. On 
Jul. 21 the recruiting officer informed the solici- 
tor by letter as to the place at which the appel- 
lant was to report on Jul. 24. The appellant 
failed to report, and on his being summoned 
under s. 15 of the Reserve Eorces Act, 1882, as an | 
absentee he did not %ny that he had notice | 
of the time and place. The justices convicted 
the appellant, Geeiiold v. Bay - Biv. Ct. 

84 T, L. B, 69 ; 15 L. 0. R. 934 

Ordinarily Resident in Great Britain, 

Bfitish subject formerly residing abroad — ■ 
Anirnm fWftendi-^MiUtary S&rvke Act, 1916 
{Sms, 2) (6 7 Geo. 5, c, 15), s. 1, aub-s, L 

The appellant, whose ]^rents were Butch, 
was a natural-born British subject. He lived 
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iin England from the time of his birth in 1891 
until 1903, when ho went to Antwerp, living 
there until Aug., 1914, when he married a 
wife of Butch extraction and furnished a house 
there. In Sept., 1914, owing to the German 
occupation of that city, he came to England, 
i where he wa* shortly afterwards followed by his 
I wife ; and they resided in funiLhed apartments 
I in London until 3Iay, 1917, when he was charged 
with, and convicted of, being an absentee under 
the Military Service Acts. The magistrate 
I decided that, although the appellant might still 
j have an animus revertendi to Belgium, he had 
I been since Aug, 1915, or was for the time being, 
ordinarily re. ident in Great Britain vithin the 
meaning of s. 1, sub-s. 1, of the Military Service 
Act, 1910 (Sess. 2) ;-™- 

Eeid, on appeal, that there was evidence to 
support the decision, Rex v. Desman. Ex 
parte Staal - Biv. Ct. 86 L. J. (fc B.) 1328 ; 

16 I.. 0. B. 644 ; 116 I. T. 6CM> ; 

33 T. L. B. 440 ; 81 J. P. 217 

Habeas corpus — Jurisdiction — Inferior Court 
— Detention — Military Service Act, 1916 (5 <1? 6 
Geo, 5, e, 104), a, 1, suFs, 2 — Military Service 
Act, 1916 (Sess, 2) (6 <f? 7 Geo, 5, c. 15), s, 1, 
subs. 1. 

The decision of an inferior Court upon a 
matter the decision of which is entrusted to that 
Court cannot be questioned by means of a writ 
of habeas corpus. 

By s. 1, sub-s, 1, of the Military Service Act, 
1916 (Sess. 2), every male British subject who 
is for the time being ordinarily resident in Great 
Britain and within certain specified limits of age 
I is, with certain exceptions, deemed to have been 
I duly enlisted in His Majesty’s Eorces and to have 
I been transferred to the reserve, 

! By s. 1, sub-8. 2, of the Military Service Act, 
1916, if any question arises in any legal pro- 
ceeding under the Army Act and other statutes 
whether a man is a man who is under this section 
deemed to have been enhsted and transferred, 
the Court (in this case a magistrate) may require 
the man to give evidence on the question, and if 
satisfactory evidence is not given to the contrary 
the man shall be deemed tS have been enhsted 
and transferred. 

An Irishman who had temporarily got work 
in England was brought before a magistrate for 
failing to comply with an order calling him up 
from the reserve for permanent service. In 
pursuance of powers conferred upon him the 
magistrate handed him over to the military 
authorities as being a person who for the time 
being was ordinarily resident in Great Britain 
and as such deemed to be enlisted and trans- 
ferred to the reserve. The military authorities 
detained him : — 

Eeld, that a writ of habeas corpus would not 
lie to question the decision of the magistrate. 

Reg, v. RoHon (1841) 1 Q. B. 66 applied. 
Rex V. The CoifflUANDiNO Officer of Mobh 
Hill Camp, Winchester. Ex parte Ferguson 
Biv. Ct. [1917] 1 K. B. 176 ; 86 B. 1. (K B.) 

410: 116 L. t, 927 ; 81 J. P. 73 ; 

33 T. L. B. 47 

Affirmed on appeal - C. A, 61 B. J, 367 
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Haheaa corpus — Jurisdiction of justices — I In Oct., lOlG, jbe received notice to join tlie 
Deserter — Military custody — Military Berdce icoloui’s. He refused to join upon the groundsi 
Acif 1010 (5 6 Geo. 5, c. 10I)> s. 1 — Army j that he was not ordinarily refc.ideiit in Great 

1881 (44 d! 45 Fief, c, 58), a. 154 — i^ayem | Britain within the meaning of s. 1, sub-s. 1, 
*4ef, 1883 (45 c& 46 Ficf. c. 48). of the Military Service Act, 1916 (Sess. 2); 

To justify an order committing to military 4 hat he was ordinatfly resident in one of His 
custody a person charged as a suspected deserter | Majesty's dominions abroad, namely. South 
under the Army Act, 1881, c. 68, or charged as | Africa, and therefore vithin the first clause of the 
an absentee, being ordinarily resident In Great : exceptions in the First Schedule to the principal 
Britain on Aug. 15, 1915, under the Military j Military Service Act, 1916; alternatively 
Service Act, 1910, s. 1, the Court of summary ! that he was a person resident in Great Britain 
|urisdiction must be satisfied that such person I for a .special purpose only, namely, for rabing 
is a deserter or is so ordinarily resident. It is | caiutal for the propo,sed syndicate, within 
not enough that, without being itself satisfied the same excej)tion. 

of such fact, the Court should decide that there ! The Court of quarter sestions, in stating 
was a prima facie case proper for the considera- j a case for the opinion of the High Court, found 
tion and decision of another tribunal : — ; that the appellant had at all material time.s 

Meld, that an order committing to military | ordinarily resided in England within the mean- 
custody a person charged as an absentee under ling of .s. 1, sub-s, 1, of the Military Service Act, 
the Military Service Act, 1916, s. 1, was invalid, 1 1916 (Sess. 2) ; he had come to England for 
as the Court did not decide that it was satisfied , a special purpose, but had not at any time since 
as to such person being ordinarily resident in 'the passing of the Act been re.-ident in Great 
Great Biitain on Aug. 15, 1916. Britain for that or any other special purpose. 

Meld, also, that habeas corpus was an appro- 1 He could have returned to South Africa when- 
priate remedy for a person in military custody I ever he pleased, but had no present intention of 
under such invalid order. i returidiig. Had he gone back to South Africa 

Quaere: (1.) Whether an order committing i to attend to his business he would have had ample 
to iniiitary custody can be made by a single time to return to England to resume negotia- 
magistrate under the Army Act, 1881, s. 154, or tions for the loan to the syndicate "wken pros- 
the Military Service Act, 1916, s. 1 ; (2.) As to ' pects appeared likely to become favourable ; 
the effect of an order committing to military j but he had stayed in England for his ovai 
custody in determining the status of the person | pleasure and convenience. Further, the justices 
charged; (3.) As to the form of such order. ; were of opinion that the possession of a private 
Walder v. Turner [1917] 1 K. B. 39 and Rex residence abroad to which he might go at any 
V, The Cmnmanding Officer of Morn Mill Camp, !time was not sufficient of itself to take^ the 
Winchester. Ex parte Ferguson [1917] 1 i£. B. ax^peUant out of the provisions of the Military 
176 discussed and distinguished. Rex u. Jone.s | Service Acts, 1910, and that in the eircum- 
Biv. Ct, (Ir.) [1917] 2 I. E. 7 | stances the appeUant was neither ordinarily 
; re.>tident in His Majesty's dominions abroad nor 
Ordinarily resident in His Majesty's do- , re&ident in Great Britain for a special purpose. 
minions ahroad— Military Service Act, 1916 , The conviction was affirmed : — 

(5 6 Geo. 5, c. 104), Scitm. J., par, 1 — Military j Meld, that there was abundant evidence upon 

B&tvice Act, 1916 [Sm. 2) (6 7 Geo, 6, c. 15), j which the Court of quarter sesbions could 

8, 1, suh’S, 1. I arrive at the conelusion that the appeUant 

The appellant had been convicted before j was ordinarily resident in Great Britain and 
justices for failing to report himself after notice ! not ordinarily resident in South Africa, and 
to join the colours and with being an absentee i that their decision dismissing the aj^peal must 

! fic .sujmorted. Pittae u, Righaedson 

Biv. Ct U L. a. E. 780 ; 116 L. T. 823 ; 
^ [1917] W. N. 256 ; 81 J. P. 286 

Tribunals. 

Action in High Court. 

Calling-up notice — Claim to exemption — 
Statutory tribunal to determine question — 
“ Civil court — Writ in High Court for declara- 
tory order-^JurUdkiion — Army Act, 1881 (44 S 
45 7ict. c, 58), s. 190, suh-ss. 31, 35 — Military 
Service Act, 1916 (5 6 Geo, 5, c. 104), a. 1, 

sub-s. 2; Sched. L, par. 4 — Military Service 
Act {$^m. 2), 1916 (6 cfe 7 Geo. 5, c, 15), 5. 1, 
sub-s. h 

^ The High Court is not a ‘‘civil court’’ 
within B. 1, sub-s. 2, of the Militaiy Service Act, 
1916, or s. 190, sub-s. 31, of the Army Act, 1881, 
and therefore an action in the High Court will 
not lie, for a declaration that a man comes within 
one of the exceptions from militaiy service 




appealed against this con\'ic(ion to quarter 
sessions. 

The appellant, bom in England of British 
parents, had in April, 1901, gone to South Africa, 
where he established a business and resided 
continuously tiU May, 1914, when he came over 
to England to negotiate a loan in connection 
with a syndicate of which he was a member. 
In his absence his brother managed his buBiness 
and to private residence was kept in readiness 
by Ms servants for his return at any moment. 
Owing to the outbreak of the war in Aug., 
1914, the syndicate ne^tiations in England 
came to a standstill, but the appellant did not 
return to South Africa, and in Jun. *1915, 
married a lady in England, and resided con- 
tinuously with her in a house bought with her 
in Somereetshire. Since he and to wife 
intend to reside permanently in EngWd 
,Vas only partially furnished with 
^ the.wfe Wore'^marriase. 
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under the Miliiarv Service Act. Flkt v. 

AVT.-Gm . ifevilk J. ri917" W. K. 354 : 

34 T. I,. X 88 ; 62 S. J. 121 

Appeal Tribunal 

Appml from h'al tribunal — Duplicate noitec 
of appeal to rmpmdent — Omimion to send notice 
bp clerk of tribunal-— WheUmr notice condition 
precedent — Military Service Act, 1916 (5 & 0 
Qeo, 6, c. 104), 2, sub-s, 2 — Miliiary Service 

MeguMima {Amendmmt) Order, 1916, Pari /., 

2, reg. 19. 

Tbe duplicate notice of appeal required to be 
delivered by reg, 19 of s. 2 of Part I. of the 
Mslitarj' Semce Regnlifiuns (Amendment) 
Order, ”1916, is not a condillun precedent to the 
hearing rjf the appeal if the party to whom the 
noti<‘e ought to have been sent appears before the 
appeal Iribimal knowing the case ho has to meet, 
and his case is heard by the tribunal. Rex p. 
Deicestekshire Aiteal Tribunal Ex parte 
TiVET - - Div. Ct. 86 L. J. fK. B. i 807 ; 

14 B. 0. B. 1181 : 115 I T. 924 : 81 J. P. 86 

Appeal from local iribtiml — Notice of, in 
prescribed form in duplicate nd ddivered — 
JwtisdicdMm of appeal tribunal — Military 
Service Ad, 1916 (5 6 Geo. 6, c. 104), Sched. 11. 

— MiMMry B^vice {Eegukdkms) Order, 1916, 
reg. 19. 

On Feb. 23, 1916, a local tribunal granted the 
applicant total exemption from militarj^ serricc. 

The military representative immediately 
announced in the presence and hearing of the 
applicant that ho should appeal, at the same 
time stating his grounds. On Feb. 20, 1916, no 
copies of the proscribed form of notice of appeal 
being available, the military representative 
handed to the clerk of the local tribunal a list 
of the names of the persons in respect of whom 
he intended to appeal, including the name of the 
applicant; and some weeks before the appeal 
was hoard the clerk discussed the matter ■with 
the applicant. 

Kotwithstanding an objection by the appli- 
cant that they had no jurisdiction to hear it, 
upon the ground that the prescribed notice had 
not been given, the appeal tribunal allowed the 
appeal : — 

Mdi by I^ord Reading C,J. anc^Avory J. 
(Low J. dissenting), that, inasmuch as the appH- 
CMt knew within the prescribed time that the 
appeal was pending, strict compliance by the 
military representative with the fetter of reg. 19 
of the Military Service (Regulations) Order, 1916, 
by delivering to the local tribunal notice of 
appeal in the prescribed form in duplicate was 
not a condition precedent to the appeal tribunal 
having jurisdiction to hear and determine the 
appeal, and that therefoffe a rule nisi obtained 
by the applicant for a certiorari to bring up the 
order of the appeal tribunal to be quashed on the 
ground of want of jurisdiction must be dis- 
charged. 

Observations upon the judicial character of 
military tribunals. 

^ Hem by the 0. A., that the statute gave an 
absolute right of appeal; that the provisions 
of reg. 19 as to procedure ’were directory only 
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I and not imperative, and that non-compliance 
: with them had not deprived the military repre 
; sentative of hia right of appeal. Bex v. Lin- 
i COLNSHIEE Appeal Tribunal. Ex parte 
: SruBBTNS - C. A. ^1917] 1 B. B. 1 ; 86 L. J. 

(K. B.) 292; 14 L. G. B. 1101 ; 115 I. T. 513 ; 

33 T. L. B. 82; 80 J. P.465 

Cerlifed Orcupfitinn — Abacrec of cbjcciion 
by military repTf ' fhfifllvc — Picfuml of exemjdiov 
I — Military Service FiCguhitions {Amendmeni) 
i Order, 1026, Part s. 5, rtgs. 5, 6. 

I Where an application i.s made to an appeal 
tribunal for the renewal of a certificate of exemp- 
;tion granted by them the tribunal i.s for ail 
ipiirpo,'-es ill the same position as the local 
^ tribunal, and the want of a notice that the 
I military representative will dispute that the 
Employee was in a certified occupation will 
not preclude the tribunal from considering 
ivhether they are satisfied that the employee 
is in such an occupation, and refusing the 
exemption if they are satisfied that his principal 
and usual occupation is not a certified occupa- 
tion. Rex V. Hampsitire Appeal Tribunal. 
Ex parte Handley - Biv. Ct 86 L J. (E. B ) 
1463 ; 15 X. G. E. 180 , 116 L. T. 92 ; 
riaiTj W. B. 67 : SI J. P, 107 

Certified orcujtation — E*''dencc — Queaiions 
of fact. 

Upon the application of a tenant farmer an 
appeal tribunal refused a certificate of exemp- 
tion to his Bon, notwithstanding that on the 
hearing of the appeal from the local tribunal no 
evidence was called in opposition to the appeal 
or to contradict the statements in the father’s 
affidavit; and notwithstanding that the mili- 
tary representative did not contend that the 
son’s principal and usual occupation was not in 
fact one of the certified occupations, or that it 
was no longer necessary in the national interests 
that he should continue in civil employment : — 

Hdd, that since upon the evidence given the 
appeal tribunal had come to the conclusion that 
no case had been made out for exemption, it was 
unnecessary that evidence should l>o ciied in 
opposition, tlic application fell by its own 
weight, and that to issue a mandamus to the 
appeal tribunal to hear and deteimine would be 
to turn the Court into a C. A. from the decision 
of the appeal tribunal on questions of fact. Rex 
V. Holland Section of Lincolnsuibe Apfeal 
Tribunal. Ex parte East - - - Biv. Ct. 

14 L. 0. B. 1173 ; 86 I. J. (K. B.) 598 ; 

81 J. B. 15 

Military representative. Presence of in room 
where tribunal of appeal ddiberate — Withdrawal 
of appellant. 

The military representative cannot of right 
be present at the deliberations of a tribunal of 
appeal where the other party to the appeal has 
been directed to withdraw pending such delibera- 
tions. Nevertheless, if the other party raises no 
objection, and the military representative takes 
no part in the deliberations, the Court will 
neither grant a certiorari to quash the decision 
nor re-hear the appeal 

Per ^riam : The preferable practice would 
be that if the military representative remain in 
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the room, as a matter of convenience, being 

S ed in nnmerons appeals, the other party 
i also remain in the room, Rex t?. 
GUlMoboakshibe Appeal Teibtjxal. Bx 'parte 
EbIckeb . Div. Ct. 15 L. Gr. R. 142 ; 115 L. T. 930 ; 
[1917] W. K. 27 ; 33 T. L. R. 152 ; 81 J. P. 85 

Eekearing of ap'plication for exemption — 
Co 7 imni of Army Gountil — Military Service Act^ 
1916 (Sess, 2) (6 S 7 Geo, 5, c, 15), s, 4, suh-s. 5~ 
Regulations of Tribunals under Military Service 
Acts, 1916, Part III., r. 2 — Military Service 
{Amendment) Order, 1917, Part III., par. 2. 

By s. 4, sub-s. 5, of the Military Service Act, 
1916 (Sess. 2), ‘‘Regulations made under the 
Second Schedule of the principal Act may pro- 
vide for permitting the rehearing of a ease by a 
tribunal m cases specified in the Regulations.” 
Rule 2 of Part III. of the Regulations for 
Tribunals under the Military Service Acts, 
1910, contains a provision that the case “shall 
not be reheard after the man has joined the 
colours except with the consent of the Army 
Council” : and by par. 3 of Part IIL of the 
Military Service (Amendment) Order, 1917, 
it is added : “ Provided also that the case shall 
not be reheard after a notice has been sent to a 
man calling him up for service” : — 

HeU, in the case of a man, the rehearing of 
whose appeal had been refused by the appeal 
tribunal on May 31, 1917, who on Jun. 19 
received notice to join the colours, but on 
Jun. 26 applied for a further rehearing, that 
upon reading the above Regulations together 
there could be no rehearing unless the consent 
of the Army Council be first obtained, the man 
having already been called up ; and that where 
an appeal tribunal are of unanimous opinion 
that it is not in the national interest that a man 
so called up should continuein civil employment, 
and are not prepared to ask for the consent of 
the Army Council to rehear his appeal, no 
mandamus will be issued to them to rehear it. 
B,ex 17. Hull Am> East Biding Aepeal 
Tribunal. Bx parte Rosen - - Biv. Ct. 

16 L. G. B. 790 ; 117 L. T. 339 ; 
[19171 W. N. 282 ; 81 J, P. 308 ; 

62 S. J. 24 

Central Tribunal. 

Ap^al io~~Ural refusal of leave — Leave 
subsequently given — Conimimicaiion of decision 
in writing — Military Service Act, 1916 (5 ds 6 
Geo. 4 c. 104), Sched. II. — Military Service 
Regulations (Amendment) Order, 1916, Schedule, 
Part II., 8. 1, reg. 10. 

By the Military Service Act, 1916, Sched. 11., 
‘^Any person aggrieved by the decision of an 
appeal tribunal .... may, by leave of the 
appeal, tribunal, appeal to the Central Tribunal.” 
By tie Military Service Regulations (Amend- 
ment) Order, 1916, Schedule, Part 11., s. 1, reg. 10, 
“any party who is preset when the decision 
of the appeal tribunal is given, may *apply 
forthwith for leave to appeal to the Central 
Tribunal, -and if the appeal tribunal decide 
application and communicate their decision 
toitim party in writing, it shall not be competent 
to mafe a furaber aj^^Soation — 

'wheiw leave. to appeal had been 
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applied for at the close of proceedings before an 
appeal tribunal and had been orally refused, but 
the refusal had not been communicated in 
writing to the military representative, the 
tribunal were not precluded from subsequently 
giving him leave to appeal in writing. Rex v. 
Central Tribunal foe Great Britain. 
Ex parte Syddall. Rex v. Salford Apfeal 
Tribunal, Ex parte Same - - Biv. Ct. 

86 L, J. (K. B.) 1483 ; 15 L. G. R. 196 ; 

86 L. J. (K. B.) 799 ; 116 L. T. 88 ; 

33 T. L. R. 196 ; 81 J. P. 96 

Appeal to — Refusal of leave by appeal iri- 
huncd^Mandamus — MUiiary Service Aci, 1916 
(5 6 Geo. 5, c. 104), Sched. II. 

The applicants applied to the County of 
London Appeal Tribunal for exemption of an 
employee mom military service, and the exemp- 
tion was refused. 

The applicants then applied to the appeal 
tribunal for leave to appeal to the Central 
Tribunal for Great Britain, but the appeal 
tribunal refused to grant leave to appeal By 
the Second Schedule to the Military Service Act, 
1916, “ Any person aggrieved by the decision of 
an appeal tribunal, and any person generally or 
specially authorised to appeal from the decision 
of that tribunal by the Army Council, may, by 
leave of the appeal tribunal, appeal to the 
central tribunal ” : — 

Held, that a mandamus would not lie to the 
appeal tribunal to grant leave to appeal where 
they had heard the application and bad deter- 
mined to refuse it. Bx parte Tebbitt Brothers 
Biv. Ct. 116 1. T. 85 ; 33 T. L. R. 196 

Appeal to — Withdrawal by appeal tribunal 
of leave to appeal — Incoherent and nonsensical 
notice of appeal — B^ect — Military Service Act, 
1916 (5 S 6 Geo. 5, c. 104). 

B, appealed to an appeal tribunal under 
the Military Service Acts against the refusal 
of a local tribunal to grant him exemption 
from military service. His appeal was dismissed, 
but the appeal tribunal granted him leave to 
appeal to the Central Tribunal On being asked 
by the Central Tribunal to state their reasons 
for having given leave to appeal and to forward 
the papers, the appeal tribunal withdrew the 
leave. Tl«3 chairman subsequently stated that 
the granting of the leave was not the considered 
decision of the tribunal, but that B. had become 
so excited when his appeal was dismissed that 
he (the chairman) told him that he could appeal 
to pacify and to get rid of him : — 

Hdd, that, as the appeal tribunal had once 
granted B. leave to appeal, it had no power to 
withdraw it. 

B.’s notice of appeal to the Central Tribunal 
was, as to the greater part, incoherent and 
nonsensical ;> — 

Mdd, that, as some part of the notice 
showed B.’s reasons for wishing to appeal, that 
part should be given effect to, even though it 
was incumbered by a mass of nonsense. Rex v. 
Yorkshire Affeal Tribunal (North Riding 
of). Bx parte Barker - - - Biv. Ct. 

86 L. J. (K. B.) 599,; 14 L. G. R. 1186 ; 

116 L. T. 864 ; 81 J. B. 23 
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Local Tribunal. 

Alleged irrcgidarity inproceediugs — Maniafn h-s 
— Mitilarg Serince Ikgulaiions {Ainendment) 
Order, 1910, Part L, s. 2, reg, 5. 

W. applied to tlie Hendon Local Tiibunal, 
under the Military Service Aet.s for exemption 
from military hcrviee. The hearing of the appli- 
cation was adjourned. x\t the begimiing oi the 
adjourned heariog three members of the trilunal 
were present, that number constituting _a 
quonim. M'.’s solicitor proceeded to explain 
that he (W.) was absent, ouing to a business 
engagement. During this exjdanation the 
fourth member of the tribunal arrived. All 
four nicijibers then remained until the end of 
the hearing of the case, vhen all agreed that the 
appliration hhouid be refused. \V. obtained a 
rule ni' i for a mandamus directed to the tribunal 
on the ground that the fourth member of the 
tribunal, who vas not ])resent during the whole 
of the proceedings, voted on a quehtion atfecting 
the decision, c*ontrary to reg. 5 of s. 2 of Fart I. 
of the Military Service Ilegulations (Amend- 
ment) Order, 1910: — 

Held, that the rule muat |je discharged, 
since the application was based on trumpeiy" 
grounds, and since the applicant had a right 
to appeal to an appeal tribunal against the 
decision of the local tribunal. Bex r. Hendc'X 
Local Tkibuk al. Mx parte Watsox 
Biv. Ct. 86 L. J. ^ K. B. } 1256 : 15 L. 6. B. 616 : 

116L. T. 572; 81 L P. 212 

Certified occapation — notice oj objection 
hg military representative — Diammal of applica- 
tion — Femers of tribunal — Military Hcrvice 
Regulaticm (Amendment) Order, 1916, Part L, 
B, 5, fig, 6. 

Where a person claims exemption from mili- 
tary service on the ground that his principal 
and usual occupation is a certified occupation 
and that it is essential in the national interest 
that he should coiitinue in it, it is the duty of 
the tribunal to satisfy themselves that he is in a 
certified occupation. Keg. 6 of s. 5 of Part I. 
of the Military Hervice Begulations (Amend- 
ment) Order, 1910, does not compel a tribunal | 
to grant exemption where they are not satisfied ; 
on this point, although the military^repre&en- ,* 
tativ® I»s not raised the question by the notice | 
of objection to the exemption which he is , 
entitled to give under the regulation. Bex v. \ 
Grimsby Appeal Tbibutsfal. Ex parte Dxley i 
Biv. Ct. 86 L J. (K. B.) 1253 ; 15 L. 0. K. 178 ; ! 

116 L. T. 90 ; [1917] W. H. 66 ; 81 J. P. 91 1 

Jurisdiction — Waiver of objeotion, i 

Where a man who carries on business in | 
two districts makes on Ms own behalf to the ' 
tribunal of one of the districts an application! 
for exemption from^ military service and after- 1 
wards makes a similar application to the ! 
tribunal of the other district, and the first: 
application is dismissed and the Grown with , 
knowledge of the facts takes no objection to ' 
the jurisdiction of the other tribunal, the [ 
question of the jurisdiction of the last-named | 
tribunal is waived, and a certificate of exemption I 
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granted by them is a good answer to a charge 
against the man of l>emg an absentee. Laxg don 
V. Bichaebs - - Biv. Ct. 33 T, L. B. 325 

Misapprehension of applicant as to decision 
of irihunai — Mandamus to hear and determine — 
Military Service Act, 1916 (5 <f? 6 (Jeo, 5, c, 104), 

' s. 2. 

The applicant, a tailor, applied to the local 
tribunal for the exemption from militar}^ service 
of his manager and cutter, and the latter was 
granted exemption for two months. He mis- 
understood the decision, thinking that his 
application had been adjourned for that period. 
After the time had expired, and the man had 
received a calling-up notice, the applicant again 
' went before the tribunal, having taken no steps 
, within the period of exemption to obtain an 
extension of the exemption, nor ha%dng given 
any notice of appeal : — 

Held, that the fact that the applicant had 
mistaken his rights was no ground lor granting 
: a mandamus to the tribunal to hear and deter- 
mine the application. Bex v, Wkstminsyeb 
Local Teibuxal. Ex parts Smaet - Biv. Ct 
86 L. L (K. B.) 738 ; 15 I. 0. B. 147 ; 

116 L. T. 303 ; 81 J. F. 83 

Separate applivaiions by employie and by 
employers — Appeal by erhphycrs — Order on 
Pippeal — SuhsiQuint apjplkaiion to local tribunal 
by employee — Military Service Act ((> d* 7 Qeo, 5, 
c. 15), s. 4. 

Bex V. Bocrxemouth Local Tribunal. 
Ex parte West - Biv. Ct 15 L. G. B. 908 : 

[1917] W. H. 335 

: ABEAKGEMIHT— Deed of. 
i See Banketjptcy, col, 59. 

i 

! ABBEABS — Annuity. 

I See Limitations, Statutes of, coL 

: 254. 

; ABBEST — Bassenger. 

I See Mastee anb Servant, coL 274. 

' ABTICLES — Company. 

See Company, coL 85. 

ASSESSMENT — Place of — Incrunc tax — Profits 
arising from foreign possessions. 

See Bevenue, col. 358. 

ASSETS — Company — Winding up. 

See Company, col. 09. 

— Donatio mortis causa. 

See Donatio Moetis Causa, col. 149. 

ASSIGNEE — Beversion — Bight to sue on 
covenants in lease. 

See Lanbloeb anb Tenant, col. 249 

ASSIGNMENT — Chose in action. 

See Chose in Action, coL 82, 

— Creditors, For benefit of. 

See Bankruptcy, eoL 59. 

— Earnings — ^Present and future — Restiaj ? 

personal freedom — Illegality. 

See CoNTEACT, coL 107. 



( SI ) 


THE COMPLETE CUEEENT HiaEST, mi. 


( 52 ) 


ABSimMmT-nnJi'itrnl 

— Lodi-e — Co2ii]K.ny. 

i^ee Laxdluei) ak2> Tenant, eol. 24 i 

— Life astiuranee — ^Policy. 

iSee Insubance (Life), col 204. 

— PersoEalt 5 % latexes tin — Mortgage — IN^otice to 

trasteea of the fund. 

See Moetgage, cci. 282. 

— Shares. 

See Emergency Legislation, col. 100 

ASSI0HS — Oovenant by lessee fur self and not 
to sub-let without iefesor's consent. 

See Laxdluiio ano Tenant, col. 244. 

ASSOCIATIOIC — Benetits to members — Associa- 
tion intended to be permanent — ^Pur- 
pose obsolete — Surplus funds. 

See Trest, col. 444. 

— Memorandum of — Company. 

See Company, coL 92. 


ABSTEALIA (Commonwealtli)— mml, 
i-airied on for the beneilt of per:,oii3 who went* 
of enemy nationality or were resident in an 
•niemy comitiy. The ])efcitioners.’ affairs were 
iliiis brought to a standstill, and they brought 
an action against the Common'i^'ealtn and the 
Att.-Gen. in the High Court of Australia, 
alleging that the Act was ultra Tires and denying 
that they were under enemy influence or control. 
The defts. deinuiTed, and the High Court 
allowed the demurrer: — 

Held, that leave to appeal to His Majesty in 
I Council ought not to be granted. The Wjcls- 
; BACH Light Go. of Australasia, Li>. The 
; Commonwealth of Ahstbalia and the Att.- 
Gen. Fur Australia - J. C. 3S T. L. B, S82 

Appeal to Privy Council 

^ Competence — Limits of constitutional powers — 
High Court — Commonwealth of Australia Consti^ 
iution Act, 1000 (03 64 FicL c, 12), 51 UmI 

74. 


ASSBEAlfCE. 

See Insubance. 

ATTESTIITG WITKESSES—Lost will. 

/See Probate, col. 334. 

ATXOEHEY, POWEB OF — Sale of land — 
Alien enem^\ 

See Alien Enemy, col. 20. 

ATTOESTEY-OEHEEAL — Assent of— Legacies 
to charities — Probate action — Com- 
promise. 

See Will, eol, 463. 

Air CTIOH— Sale by. 

See Vendor and Purchaser, col. 148. 

AtJCTIOHEEE — Authority — ^Not signed by — 
Statute of Frauds. 

See Vendor and Purchaser, col. 141). 

AUDIT. 

See Ireland, col. 219. 

AUSTEALIA. 

Ooimnonwealth — 

Alim Enemy, col, 51. 

Appeal to Privy Gomicil, col, 52. 
Federal Customs Duty, col 52. 

Jnconis Tax, See below'. South Aus- 
tralia. 

Insurance {jlarine). See Insurance 
(Marine). 


; By the Gommonwealth of Australia Consti- 
I tution Act, 1900, s. 51, “ the Parliament shall, 

' subject to this Constitution, have power to make 
: laws for the peace, order, and good government 
! of the Commonwealth with respect to : . . . . 

I (xNNv.) Conciliation and arbitration for the 
i prevention and settlement of industrial disputes 
extending beyond the limits of any one State,’* 
j By s. 74, “ No appeal shall be permitted to the 
Queen in Council from a decision of the High 
Court upon any question, however arising, as to 
the limits inter s© of the constitutional powei-s 
I of the Gommonwealth and those of any State or 
[States, .... unless the High Court shall 
j certify that the question is one which ought to 
I bo determined by Her Majesty in Council,” 
i A Court constituted by the Commonwealth 
! Parliament for the purposes defined by s. 51 
I (xxxv.) made, upon an application by a federa- 
Itionof builders’ labourers’ associations in dif- 
I ferent States, an award against the appellants 
las to wages and conditions of labour. The 
I High Court discharged a rule nisi prohibiting 
{further proceedings upon the award, holding 
I that there was an industrial dispute extending 
j beyond the limits of any one State, and refused 
(to grant a certificate under s. 74 above men- 
i tioned : — ■ 

1 Held, Jihsbt the decision of the High Court was 
one to which s. 74 applied, and that in the 
absence of a certificate an appeal to His Majesty 
in Council was not competent. Jones v. The 
Commonwealth Court of Conciliation and 
Arbitration and Others, and Att.-Gbn. 
(Australia) and Another, Interveners 


Queensland, col. 53. 

South Australia, col 54. 

Commonwealth. 

Alim Enemy, 

Bechfation ly Aitcrney-General that company 
was controlled by alien enemies — Action — AUow- 
ante of demurror — Mefusal of leave to appeal 
Under the Trading with the JEnemy Act 
of the Commonwealth of Australia the Att,-Gen. 

Australia made a declaration that the 
mwia^d or controlled orj 


J. G. [1917] A. C. 528 ; 86 L. J. (P. C ) 145 ; 

117 L. T. 225 ; [1917] W. H. 162 ; 

S3 T. L. E. 358 

* Federal Customs Duty, 

“ Chassis *’ — “ Motor cars, lorries and 
waggons "’‘—Customs Tariff, 1911 (No, 19 of 1911, 
ComrmnwmUh), Sched, A, items 161, 380 A, 
mE, 

The appellant in 1913 imported into Victoria 
from Germany a patent road train consisting of 
eleven vehicles. One vehicle (heieinaf ter c^ed 
I the driver’s car) carried two petrol engine and 
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aa electric generator. From tMs generator 
power was supplied to electric motors carried by 
tlie driver's car, and, by cables, to electric motors 
cfirricd by eaeli of the ten oiber vehicles ; the 
driver' sear and the other vehicles were each driven 
by this means. The driver's car did not draw 
tlxe other vehicles. The aj)pellant contended 
that the vehicles were all chassis of motor cars, 
lorries and waggons ” within item 380 E of the 
Customs TariC 1011, Behed. A, and that he was 
accordingly only liable to pay duty at 5 per 
cesit, ad valorem thereon ; the respondent (the 
collector of customs) contended that the driver's 
car was within item 161 (** locomotives, traction 
and portable engines ") and consequently duti- 
able at 25 per cent., and that the other vehicle., 
were dutiable at 40 per cent, under item 380 A 
as ‘‘ vehicles not elsewhere included ” : — 

IleM,' that on the facts none of ih© vehicles 
came wltMn item 380 E, but that they were ail 
“ veMcles not elsewhere included ” within item 
380 A. 

lieidf further, that as the schedule specified 
no rate of duty for motor ears, lorries and 
waggons," a complete article of that description 
was dutiable under item 380 A, and that it 
should not be taxed under the items relating to 
its constituent parts; and that this was so 
although it was imported divided into its con- 
stituent parts for convenience of transit merely. 
WAmmm v. Whittoh - T 0. [1917] A. C. 106 ; 

» 86 L. J. (P. 0.) 78 ; 116 L. T. 68 

Income Tax. 

— Cumputaticm of profits. 

*S'ee below'. South Australia, col. 54. 

Insurance (Marine). 

See Insubancb (Maeine), col. 212. 

Queensland. 

Stamp duty — Agreemeut io transfer — Con- j 
vajmice or transfer on sa!^ — JAjuliai/le interest—- , 
— Stamp Ad, 1894 (58 Viet, Ao, 8, Queensland), ' 
s, 49 ; a. 54, sub-s, i. ' 

The Stamp Act, 1894, of Queensland imposes } 
an ad valorem stamp duty upon “ a conveyance 
or transfer on sale of any property.” By s. 49, 
Conveyance on sale’ includes every instru- 
ment .... whereby any property <j!r any estate 
or interest in any property, upon the sal© thereof 
is transferred to, or vested in, a purchaser.” 
By s. 64, sub-s. 1, “ any contract or agreement 
, . . • for the sal© of any equitable estate 
or interest in any property shall b© charged 
with the same ad valorem duty ... as if it 
were an actual conveyance on sale of the estate, 
interest, or property . . . 

Upon the reconstruction of a co, it agreed 
with a new co., in consideration of the allotment 
of shares, that it should transfer to the new co. 
sundry lands, shares, live stock, plant, book 
debts, and the benefits of all pending contracts 
and consignments of goods and of all trade 
marks. The agreement did not appropriate 
the consideration to the various classes of assets, 
nor provide when they respectively should be 
transferred. Transfers were made and ad 


ADSTBAIIA (Queensland)— fV/i/iy/' 
valorem duty, ajiportioned under s, 53, "Wiin 
paid in respect of the ]<inds, shities, goodwill, 
and trade murks. The ai>peiiauts claimed a«l 
valorem duty uj>on the further assets referred 
to in the agreement, namely, the live stock and 
other chattels and the book debts and other 
chosea in action : — 

Eeld, that the agreement w.ih not charge- 
aide with ad valurein duty as it did not effect 
an immediate transfer of the assets, nor w’us it 
one for the sale of an equitable interest. CoM- 
anssioxF.us uf STAiirs e, Qu££i<sla:xd Heat 
Exfoet Uu. - - J. C. ri9i7'i A. C. 624 : 86 

L] j. (F, 0.) 202 

Workers^ compensation — Approval of insur- 
ance companies — Jjiscretton of gouernor — (Mign- 
iion of emphptr — Workers^ €om>pensailot»> Act, 
1910 (6 Oeo, 5, *Vo, 35, Queensland), ss. 7, 8. 

Upon the true construction of s. 7 of the 
‘Workers’ C^ompensation Act, 1916 (Queensland), 
the Governor in Council has an absolute dis- 
cretion w'hether or not to “ approve that ” a 
CO. carrying on in Queensland the business of 
accident insurance may continue to carry it 
on. A CO. is not entitled to approval as of 
right u|»on making the maximum deposit pro- 
vided by s. 7, sub-s. 2. An employer who has 
obtained a policy from an approved co. is never- 
theless under an obligation by s. 8 to obtain a 
policy from the Insurance Commr. Afstbaeiah 
Alliance Assubance Co. v, Att.-Gen. fob 
QrEENSLAKD - - J. 0. [1917] A. C. 537 ; 

86 L. J. (P. 0.) 151 ; 117 L. X, 387 ; 

38 X. E. E. 489 

South Australia. 

Income tax — Company — Profits — Taxation 
Act, 1884 (46 c0 47 Vkt No, 323, S, Ausir,), s, 12, 
sub-s, 12. 

The Taxation Act, 1884, of South Australia 
imposes an annual income tax in that State and 
provides by s. 12, sub-s, 12, that the taxable 
income of a eo. shall be the i>rofits divided 
together with profits carried to any reserved 
fund, or capitalized in any way. 

A mining and smelting co. tieated all its 
moneys, ineiudmg shareholders’ capital and 
borrow^ money, as one common fund, accumu- 
lated stocks of metal not forming part of this 
fund until sold. All payments were made out 
of this fund without being appropriated to any 
particular source. During 1^3 the co. sold a 
large accumulation of metal, uj>on which all 
production charges had been paid, and out of 
the proceeds and new produce paid off 8O,0CKff, 
of debentures and 20,7741. of deposits, and 
erected new works at a cost of 16,007^. They 
further in 1903 wrote off for depreciation of 
works 22,469k, that sum being in fact provided 
out of profits which the co. would have been 
entitled to divide ; — 

Held, that the co. was taxable for the year 
1903 uj>un each of the amounts of 80,000k, 
20,774k, and 16,007k as profits capitalized, and 
upon the 22,409k as profits carried to a reserved 
fund. Davidson v, Comme. of Taxes - J. G. 

[1917] A. 0- 542 ; 86 L. J, (P. C.) 148 ; 

117 L. T. 389 : 33 T. I. E. 441 
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AtTTHOEITy— Manager— Bank. 

See Bank, col. 56. 

AW ABB. 

See ^Iebiteation and Compensation. 


BAILMENT. 

See CoNTiiACT, col. 105. 

BANK — Cheque — “ Fictitious or non-existhig ” 
payee — Intention of drairer — Bills of Exchange 
Act, 1882 (45 46 Fid. c. 61), s. 7, sud-s, 3. 

On the strength of what subsequently proved 
to bo a forged promissory note, the pits, sent by 
post a crossed cheque drawn by them in favour 
of M. or order for the amount of an advance, i 
P, intercepted the cheque and brought it to the i 
B. branch of the deft, bank, and, haying 
indorsed it first as M, and nest as P., received 
payment of the amount of the cheque. 

In an action by the pits, against the deft, 
bank to recover the amount of the cheque as 
money had and received by them to and for the 
use of the pits. : — 

Beld, that the payee was not “ a fictitious or 
non-existing person ” within the meaning of s. 7, 
sub-8, 3, of the Bills of Exchange Act, 1882; 
that therefore the cheque could not be treated 
as payable to bearer ; and that the pits, were 
entitled to judgment. 

Finden v. Hughes [1905] 1 K, B. 795 and 
North and South Wcdes Bank, Id. v. Macbeth 
[1908] 1 K. B. 13 ; [1908] A. C. 137 followed and 
applied. Town and Cotjnty Advance Go. v. 
Pboyincial Bank op Ireland, Ld. 

Div. Ct. (Ir.) [1917] 2 I. E. 421 

— Confirmed banker’s credit. 

See Sale op Goods. 

Negligence — Customer — Cheque — Space for 
amount in words left blank — Mandate of cus- 
tomer — Bilk of Exchange Act, 1882 (45 ds 46 
Viet. c. 61), 8. 9, sub^s. 2 ; 5. 

The pits., a business firm, had^in their service 
a confidential clerk whose integrity they had no 
reason to suspect. It was the clerk’s duty to 
fill in cheques for signature. The clerk pre- 
sented to one of the partners in the pits.’ firm 
for signature a cheque drawn in favour of the 
firm. There wa s no sum in words written on the 
cheque in the space provided for writing, and 
there were the figures “2.0.0.” in the space 
intended for figures. The partner signed the 
cheque. The clerk subsequently added the 
words “ one hundred and twenty pounds ” In 
the space left for words and wrote the figures 
“ 1 ” and “ 0 ” respectively on each side of the 
figure “2.” The clerk piesented the cheque 
for paym^t at the deft. Bank, with which the 
pits, kept an account, and obtained payment 
of 120iL out of the pits.’ account : — 

Held; iBat Hie mandate to the bank was to 
pay 27. only ; and that the mgimg of the cheque 
in the above circumstances dki not constitute 
^p^^pl^ence such as to prevent the pits, from 
from the bank the amount paid, less 

owes a duty to his banker not to 


I BAHK — CiUitimied. 

I mislead, but it is not broken by the customer 
I drawing a cheque in such a manner as to afford 
another person an opportunity to commit a 
I fraud and thus to mislead the banker. 

I Sect. 9, sub-s. 2, and s. 20 of the Bills of 
I Exchange Act, 1882, as applicable to a cheque, 
discussed. 

j Young v. Grote (1827) 4 Bing. 253 commented 
I on. 

( Judgment of Sanlcey J. [1917] 1 K. B. 363 
I affirmed. Macmillan v. London Joint Stock 
: Bank, Ld. - C. A. [1917] 2 K, B. 139 ; 86 I. J. 

(K. B.) 1499 ; 117 L. T. 202 ; 22 Com. Cas. 364 ; 

[1917] W. H. 181 ; 33 T. L. B. 398 ; 61 S. J. 

§23 

Negligence — Duty to advise customer as to 
investment — Authority of manager — Liability of 
hank — Farol representation as to credit — Statute 
of Frauds Amendment Act, 1828 (LordTmierdenk 
Act) (9 Geo. 4, c. 14), 5. 6. 

The pit, in 1911 went to Canada on pleasure 
and stayed at Montreal with the general manager 
of the deft, bank, who gave him a letter of intro- 
duction to the branch managers asking them 
if he applied for assistance or advice to place 
themselves at his disposal. In 1912 he again 
visited Canada, seeking investments, and 
amongst other places went to V., whore he 
called upon G., the defts.’ branch manager, 
upon whose advice, as he alleged, he invested 
the sum of 25,000/. upon a mortgage to secure 
a loqn to a Canadian co. who were customeis 
and debtors of the bank. The advice alleged 
to have been given to the pit. by G. consisted 
of oral representations as to the credit of the 
CO. and the merits of the investment. It was 
admitted that G.’s advice was honestly given. 
The co. having failed to pay either interest or 
principal, the pit. brought an action against 
the bank, claiming damages for negligence and 
breach of duty while acting as his bankers and 
advisers. There was evidence that the bank 
did not, and according to the law of Canada 
could not, advise as to investments, and it was 
admitted that G. had no general authority to 
do so 

HeldfhsX the letter of introduction addressed 
by the general manager to the branch managers 
did not give G. any special authority to advise 
the pit., and that in the absence of any such 
authority them was no breach of any duty to 
advise carefully, and therefore no negligence 
which rendered the bank liable. 

Held, also, that the action was brought by 
reason of a representation or assurance as to 
the credit of the co., and as such representation 
or assurance was not in writing signed by the 
party to be charged therewith, as required by 
s. 6 of Lord Tenterden’s Act, the action was 
Eot maintainable. 

The application of^s. 6 is not confined to 
fraudulent representations or representations 
such as would support an action of deceit. 

Haskteh v. Fergusson (1837) 7 Ad. & il, 86 
and Swann r. FUlUps (1838) 8 Ad. & E. 457 
followed. Banbury v. Bank or Montreal 
C. A. [ 1917] 1 K. B. 409 ; 86 L. J. (K. B.) 

880 ; 116 L. T, 42 ; [1916] W. B. 412 ; 

33 t. B. B. 104; 61 S. J. 129 
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BAHKEUFTCY. 

Adim. See below. Trustee. 

Alien Mnemy, See Alibk Ehemy. 

Bankrupt col* 57. 

Cmtn, coh 58. 

County Court f wh 53. 

Debt See below. KeceiviHg Order. 

Deed of Arrangement, cd* 59. 

Discharge, col 00. 

ExaminMion of Witnesses, See below, 
Witnesses. 

Iniertiefiiion hy Trustee, See below. 
Trustee. 

Marriage Seiikmenf, col, IH). 

Moneylender, col GI, 

Pefiitoning Creditor, col. GJ . 

Proof, col Oi. 

Eccctrlpg Order, col Vd. 

Si cured Creditor, cnl 03. 

Stock Exchange. See above, Beed of 
Arrangement. 

Trustee, col G4. 

U -ndischargal Bankrupt, See above, 
Trustee. 

Witnesses, col 04. 

Action. 

See below, Trustee, coL 01. 

Alien Enemy. 

— Company registered in England — British 

directors — ^Alien enemy sbarebolders'— 

Eight of proof. 

See Aum EHsicy, col. 12. 

Bankrupt. 

— Action by. 

below. Trustee, eol. iU. 

ConirfKJs made with — Order rescinding some 
only of cjmtracfs — Conditions necessary to make i 
order ineyuitabk — Co-ordination between con - ' 
trmts—dlankrupicy Act, 1914 (4 cC- oGeo, 5, c. 59), j 
s, 54, sub-s. 5. • 

By s. 54, sub-B. 5, of the Bankruptcy Act, | 
1914, “ the Court may, on the application of j 
any person who is, as against the tmstce . . . . ' 
subject to the burden of a contract made with 
the bankrupt, make an order rescinding the 
contract on such terms as to pajment by or 
to either party of damages for the non-per- 
formance of the contract, or otherwise, as to 
the Court may seem equitable . . . . ” 

In Mar., 1-8 15, the applicants entered into 
a contract with the bankrupts to supply to the 
bankrupts certain cotton-cloth goods, and in 
Apr*, 1916, into two further contracts to supply 
to them a different kind of cotton-cloth goods. 
At the date of the bankruptcy the applicants 
had made no delivery to the bankrupts under 
the contract of Mar., 1916, but they had made 
part deliveries to the bankrupts under both 
contracts of Apr., 1916, and Ml was due and 


' BAHKEBFTeY (Banknipt) — mntimmf. 
owing from the bankrupts to the applicants in 
: respect of those deliveries. Upfm an application 
' against the trustee in the hankniptcy for an 
order re.sf‘indmg the three contracts : — 

! Held, that there must be some co-ordination 
liCtween the throe contracts in order to make 
it inequitable that the applicants should not 
be relieved from carrying out the contract of 
^lar., 1916, but that the two other contracts 
should be rescinded, and that the proper order 
; was that the two contracts of Apr,, 1016, should 
l>e rescinded, the applicants to prrjve for the 
! sum of 95f., but that as regarded the contract 
of Mar., 1910, there should be no order. In re 
' ('astle (tradis-o as Schloss Brothers) 

Horridge J. [1917] 2 K. B. 725 

, — Discharge. 

See below. Discharge, col. <>0. 

Motion by trustee — Duty of hanhujt to 
attend and give evidence. 

It is the duty of a bankrupt to assist bis 
trustee during the bankruptcy, and to attend 
the Court and give evidence if so required. 
In re Fitzoebald Ex parte Hobbs 
, Horridge J. [1916] H. B. E. 157 

Costs. 

See below, Beed of AiTangement. c d. 

59, and Proof, col, t>2. 

County Court. 

Appeal 

In the Divisional Court the parties are 
entitled to a copy of the county court regis- 
trar’s notes for use on the hearing of an appeal, 
i It is therefore the duty of registrars to supply a 
1 copy of their notes on application. Peacticb 
j Note - - - Biv. Gt. [1916] H. B. E. 166 

' Matter properly friable in — Apgdkaiion by 
official receiver to coun ty court judge to make order 
requesting High Court to act in aid, of county court 
—Jurisdiction of comity court judge to make 
order — Bankruptcy Act, 1914 (4 <5 5 Geo, 5, 
jC. 50), 122. 

I 8cet. 122 of the Bankruptcy Act, 1914, 
wdiich enacts that every British Court having 
jurisdiction in bankruptcy shall act in aid of 
each other, was passed to enable one Court to 
assist another in dealing with matters which 
were within the jurisdiction of the Court asked 
to act, but not to enable a matter proper to bo 
dealt with by the requesting Court to be sent 
. for trial by another Court. 

I The official receiver and trustee under a 
I composition approved by the Court having 
i rejected the apj^llants’ proof of a debt due in 
I respect of moneys advanced to the debtor 
j upon four bills of exchange the appellant gave 
I notice of appeal to the county court against 
the rejection of the ]>roof. The official receiver 
gave notice that he intended to apply to the 
county court judge for an order asking the 
; High Court of Justice in Bankruptcy to act in 
j aid of and be auxiliary to the county court so as 
! to enable the apj^al to be hoard before the judge 
iin bankruptcy in London instead of by the 
j county court. In siip|K>rt fd the application 
> he reported to the county court (inter alia) that 
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BANKRUPTCY (County Com^-^conthined, 
the circumstanees leading up to tlie debt were 
of an intricate and peculiar nature. The county 
court judge made the order. On appeal to the 
Dir. Gt. : — 

Held, that, as it was quite within the com- 
petence of the county court judge to determine 
the appeal, he had no jurisdiction under the 
section to make the order, that, eren if he had 
the power, there was no ground for making 
it. In re Maequis op Huntly. Ex park 
Goldstew - - Ct. [1917] 2 K. B, 729 

Debt. 

Bee below. Receiving Order, col. 62. 

Deed of Arrangement. 

Block Exchange — Eefaulfing member — 
Operation of Block Exchange Mules — Official 
assignee — “ Assignment for benefit of creditors ” 
— Deed of arrangement — Non-^egisiration — 
Supervening bankruptcy of member — Mights of 
trustee in bankruptcy — Deeds of Arrangement 
Act, 1887 (50 S 51 Viet, c. 57), 4, 5— 

Deejds of Arrangement Act, 1913 (3 4 Geo. 5, 
c. 34), 37, 42. 

The application for admittance to member- 
ship of the Stock Exchange, coupled with the 
Rules of the Stock Exchange and tho member’s 
notice of default, operate as an assignment of 
his property for the benefit of Ms Stock Ex- 
change creditors, which is a deed of arrangement 
within the definitions in s, 4 of tho Deeds of 
Arran^ment Act, 1887, as extended by s. 37 
of the Deeds of Arrangement Act, 1913, and 
such an assignment, not being registered, is 
void. Therefore the trustee in bankruptcy of 
the defaulter is entitled to the assets collected 
by the official assignee of the Stock Exchange, 
even although the bankruptcy does not super- 
vene until more than three months after the 
date of the notice of default. 

So held by tho 0. A., affirming the decision 
of Horridge J. [1916] 2 K. B. 902. In re 
Halstead. Ex parte BrcHAKDSoir - G. A. 

[19171 1 K. B. 695 ; 86 L. T. (K. B.) 621 ; 

[1917] H. B. B. 60 ; 116 I. T. 386 ; 

[1917] W. N. 47 • 33 T, L. R. 191 

Bup&wning bankruptcy — Trustee of deed o/j 
Arrangement — Costs of trustee — “ Expenses pro- j 
perly incurred ” — Deeds of Arrangement Act, 1914 1 
(4 df 6 Qeo. 5, c. 47), e. 21. I 

Where a deed of arrangement is superseded , 
by the bankruptcy of tbe debtor, the expenses j 
of the trustee of the deed, wMch axe by s. 21 of 


BANKRUPTCY — eontmipd. 

Discharge. 

j Discretion of Cmrt — Agreement by trustee 
! in bankruptcy tmih debtor to dissuade creditors 
\from objecting to application for discharge — 
Purchase of debts on debtofs behalf at uiurjual 
rates by friend of debtor — Privity of debtor — 
Greditors unaicare of facts — Suspension of 
discharge. 

A debtor was adjudicated bankrupt on 
Hay 15, 1914, his debts amounting to over 
3500/., and there being practically no assets. 
Since Ms adjudication he had entered into the 
service of a co., and was in receipt of a salary 
of 1200/. a year. On Apr. 20, 1916, he entered 
into an agreement with his trustee in banJv- 
Iruptcy to pay 360/. a year by monthly instal- 
ments out « Ms salary until lus debts should be 
paid in full. The trustee agreed that when these 
payments should have amounted to a sufficient 
sum to pay the creditors bs, in the pound Uf? 

! objection would be raised by Mm, and ho woukl 
use his Ixjst endeavours to prevent any objec- 
I tions by any creditors to any application for an 
j order of discharge or annulment ; 300/. had been 
{paid under this agreement. A brother-in-law 
I of the bankrupt, with his consent and privity, 

' had on his behalf bought up the claims to the 
; extent of 1000/. of certain creditors, who wore 
unaware of the facts, at rates varying from 10a. 
to 2s. 6d. in the pound, and had withdrawn as 
against the estate ail claims in respect of the 
assigned debts. The official receiver reported 
that the banl^nipt’s assets were insufficient to 
pay 10^. in the pound, that ho had omitted to 
keep^ proper books of account, and that he had 
continued to trade after knowing himself to be 
insolvent. Under these circumstances the 
registrar suspended the bankrupt’s discharge 
for two years. On appeal by the bankrupt : — 

Held, that the agreement by the trustee 
binding Mmseif, at tho instance of tho bank- 
rupt, to prevent any objection by the creditors 
to an order of discharge was most improper. 
The purchase of the debts from individual 
creditors at different prices, without the fullest 
possible disclosure to them of every material 
fact, was a most dangerous proceeding. There 
was ample material to justify the registrar in 
suspending the order of discharge. In re 
Shaw - - C. A. [1917] 2 K. B. 734 ; 86 L. I. 

(K. B.) 1395 ; 117 L. T. 425 ; 

[1917] W. N. 233 

Examination of Witnesses. 

Bee below, Witnesses, col. G4. 


the Deeds of Arrangement Act, 1914, a first 
charge on the debtor’s estate, are strictly Hmit-ed 
to iiiose incurred by Mm in the performance of 
the duties specifio«diy imposed on Mm by tbe 
Ac^ The section gives Mm no Ken in respect of 
other matters where no Ken existed before tbe 
Act, but he maybe allowed reasonable compensa- 
tion for other services rendered by Mm whilst 
trustee of the deed wMch have resulted in { 
be^fit to the estate. In re Geeh- Ex. parte I 
- - HtarridgeT. [19171 IK. B. 183; 

[ I. (K. B.) 175 ; [1917 JH. B. R. 20 ; I 
115 L. T, 8S7 ; [1910] W. N. 378 


Intervention by Trustee. 

Bee below, Trustee, col. 64* 

Marriage Settlement.* 

After-acfuired property"~~Cm:emnt to seiHe-^ 
Eskde or interest ai date of settlement under 
revoedbh appmnimenf^Buhseguent remcaiim and 
new appointmeni — Bankruptcy Act, 1913 (3 <1? 4 
Geo. 5, c. 34), e. IZ^Bankruptcy Ad, 1914 (4 dfe 5 
Qeo. 5, c. 59), s. 42, steb-s, 2. 

The settlor at the date of Ms marriag© was 
entitled in remainder to one tenth share of trust 
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BAHKEUPTCTY (Marriage Scttlemeni;)— 
fnncls compriHod in two Indentures of settlement 
under a rewocable appohitmeiit by his father 
and m other made in pursuance of a speciai 
power of appointment, and was al^’o entitled in 
remainder to a sum of IdOO/. raisable out of the 
trust funds (subject to a botebpot provi-ion) 
under a similar but irrevocable" appointment. ; 
JBj the settlement made on his marriage thej 
settlor purported to ar-'si,gn to trustees the said I 
sum of 1500/. and “ all that the tenth part or , 
share, or other the part or share, parts or shares, j 
to which he now is or eventually may become or ! 
be entitled of or in the trast property ” com- 1 
prised in the two indentures of settlement upon 
trusts in favour of the Sfdtlor, his wife, and j 
children of the marriage. His father and i 
mother afterwards revok<Mi appointment of i 
the oiif* tenth share and ins tend th< Tcof revocablv 
appoinb'ni to Ih'* Hf-tilor in rmaiiidvr one ninth 
stiare of th*"* trust fTinds, and his mfdh<-r iwho 
had sur\iv’d his falh'T) afterwards rwoeably 
appointed to him in rcrnaind'T another one 
ninth share, died in 11)1. *1 without having 
revoked eith'T of the last iavo appointments. 
The settlor became bankrupt in ltU4, and 
subjeet to the hotchpot provision IjB t-rustee 
in bankniptey claimed these shares (wliich were 
still in the hands of the trustees of the tw*o| 
indentures of settlement) unfier the Bankrupkiy 
Act, 19111, 8. 13, which enacted that any cove- 
nant or contract made by a settlor in eohrldera- 
tion of his or her marriage for the future sctile- 
incnt on or for the Bcttior's wife or husband or 
children “of pi^operty wherein the settlor had 
not at tJie date of tlie ni.arriage any estate or 
interest, whether vested or contingent, in 
poftsession or remainder,’’ shall, if the settlor is 
adjudicated bankrupt and the covenant or 
contract has not been executed at the date of 
the commencement of his barskruptcy, be void 
as against the trustee in bankruptcy : — 

i/cW, tJiat, as to the amount of the one tenth 
aha re in which the settlor had an ink rest at the 
date of his marriage, the settlement w’ns mi- 
atlected by the bankrnptc}’' enact luc.nt iKJtwdlh- 
standing that that amount nithnatehg reached 
the tnistees under a diiferent title, hut. that, as 
to the difference in amount between the one 
tenth and first appointed one ninth share and as 
to the secondly appointeil one ninth share, the 
settlement was void as against the 4rustee in : 
bankniptey. In re BuLTEEks Seotlements. | 
Bctetiel t?. Maneet - • - Younger J. | 

[1917] 1 Gh. 251 ; 86 L. J. (Ch.) 294 : 

116 B. T. 117; [1916] W. H. 416 

Money-lender. 

Srn below. Proof, col. f*2, and Peceiv- 
ing Order, col. f2. 

Petitioning Greditcr. 

Corporation — Qetural aufliorliy fo officer] 
to presmt petition — Act of banl'nij icy comm if fat \ 
after date of mfkoriit/ — Banlcfvpicy Act, 1914 
(4 rf.‘ 5 (ko- 5, c. 59), 149. 

Under s. 149 of the Bankruptcy Act, 1914, 
an incorporated company may by resolution 
under seal give a general authority to one of 
its officers to present petitions in bankruptcy in 
o.an. 


BAHKIBPTCY (Petitioning Creditcr)— 
the future in respect of acts of bankruptcy 
which may not have been ccnimitted at the 
date when the authority is given. 

I In rc a DehioT[VM^] 1 K. B. 287 explained 
and distinguished. In re A Bebtoe (Ko. 2S 
[ OF 1917). '£> parfe The PErmoxrxG Ceebt- 
:tors r. The Bebtoe - - Biv. Ct. f 19171 

2 K. B. 808 : [1917] W. M, 269 
Sec bcicw, Beedving Order, col. 62. 

Proof. 

Cost?, 

The question of allowing costs of is in 
all cases a ma tter of discret inn. In re O’B. 

Pim J. ilT.) [1917] 21. E. 354 

RcjecCon — Moneylender — Official feed vet 
act! it y as irtsUe — Bejecihn in part cf proofs on 
ground that tran-^nrtion ]iar?h and uriconscmi- 
fAdc — ErnrcAsp by Court in considering rejection 
of pov'ev^ conferred by Money-lenders Ac/, 1900 
(<53 <h 64 Vief, c, 51), .1. 1, syh~s. 3. 

When an offkial receiver acting as a trustee 
in banJmiptey has rejected, in part, a proof on 
the ground that the tran.sacticn was harsh and 
unconsarnablo wifMn the meaning of the 
M< ney-Ienders Act, 1900, the Court in con- 
sidering such rejection will exercise the p'^ wers 
conferred by s. 1, STib-s. 3, of the Act. In rc 
3lACi:rxzrE - Horridge J. [1917] 2 K. B. 728 

, Iiejcciion — Fartkvlar^ — ATiegaiion ilmt hills 
’ ajfectejl u'ith f raud — Banhrvpicy Hcl, 1914 
1 (4 <£• 5 Geo. 5, c. 59), ScTicd. //., s. 23. 

The trn.stee under a scheme of arrangement 
rejected a 3 )rc of in resj»ect of certain bills lodged 
by one Isaac (hid stein. The material grounds 
were stated as follows : “ (4.) That the accept- 
ance issue and negotiation of each of the said 
bills was affected with fraud,” and “ (7.) That 
you took the said bills with knowledge that 
neither J. M. 0. J. nor 8. G. had any rights 
thereto,” Goldstein asked for particulais of 
the fraud, alleged in paragraph 4, and par- 
iiculn rs of the creditoTs knewdedge. The county 
c ourt judge held that he had no powder to order 
particulars, whereupon Goldstein appealed. 

The Biv. Ct, allowed the application for 
particulars so far as related to the allegation 
under paragraph 4 of the grounds of rejection, 
but not these asked for tmder paragraph 7. 
They adtlcd that it must not be taken that the 
Court would grant applications for particulars 
as of right in every case whore a trustee rejected 
a proof. The Court would consider each case and 
see whether the tnistee had properly stated his 
.grounds of rejection. In re A Bebtoe (No. 3 
OF 1909). Bz parte Goldsteih v, Cox 

Biv. Ct. [1917] W. N. 314 ; 61 S. J, 71 

— Secured creditor. 

See below. Secured Creditor, col. 63, 

Eeceiving Order. 

JfoM ey-hn dcr — Debt — Fin al judgment — Pdi^ 

I tion for receiving^ order — “ Harsh md urwon-^ 
scirmabh transaction ” — “ Excessive interest ” — 
Power of Court to reopen transarJim — Good 
petitioning crediioFs debt — Might toffreceiving 
order — Mcmeydenders AcC 1900 (63 64 Vkt, 

c. 51), $. 1, sub-ss, 1, 3 — BanlruptcyjAct, 1883 

c 
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BAIEBBPXGY (Receiving Order) — cmithmei, 

(46 & 47 VkL c, 52), s. 4, subs. 1(g); s. 5; s. 6, 
subs. 1 ; s, 109- 

A money-lender who had advanced money to 
the debtor, part of which she had repaid, 
recovered judgment against her by default for 
the balance of principal and interest which he 
claimed to he due. She paid further sums in 
reduction of the debt, and he served her -with a 
bankruptcy notice in respect of the balance due 
under the judgment. The creditor then 
presented a bankruptcy petition founded upon 
non-compliance with the notice, the validity of 
which was not disputed. On the hearing of the 
petition the debtor disputed the debt, and 
claim 0(1 relief under the Money-lenders Act, 
1900, on the ground that the transactions 
between the petitioning creditor and herself 
were “ harsh and unconscionable.” The regis- 
trar hold that to be established, and he fixed, as 
the amount properly due to the creditor, a sum 
considerably in excess of 50b He, however, 
refused to make a receiving order, but adjourned 
the petition with leave to the creditor to amend 
and re-present it in order to give the debtor an 
opportunity of discharging the debt : — 

Held, that the registrar had power, on the 
petition, to reopen the transaction under the 
Money-lenders Act, but that having found t here 
was a good petitioning creditor’s debt, namely, 
a debt exce^ing 50b, he was bound to make a 
receiving order, and that his order adjourning 
the petition was n^t a judicial exorcise of his 
discretion against which there was no appeal. 

In ie a JUebtor [1903] 1 K. B. 705 discussed 
and applied. In re A Debtoe (No. 68G oe 1910). 
Ex parte The Petitioning Cbebitob ^ C. A. 

[1917] 2 K. B. 60 : 83 L. J. (E. B.) 746 : 

11917] H. B. B. 123 : 110 L. T. 581 ; 

[1917] W. N. 85 

Secur'd Creditor. 

Proof for part only of deljt secured — in 
respect of debt proved— Hurrender of security to 
extent of whole debt secured — Bankruptcy Ad, 
1914 (4 d 2 5 Geo, 5, c. 50), Sched, L, clause 10. 

By clause 10 of Sch^. I. to the Bankruptcy 
Act, 1914, “ Eor the purpose of voting, a secured 
creditor shall, unless he surrenders bis s^'curity, 
state in his proof the particulars of his security 
.... and the value at which he assesses it, ana 
shall be entitled to vote only in respect of tbe 
balance (if any) due to him, after deducting the 
value of his security. If he votes in respect 
of his whole debt he shall be deemed to have 
surrendered his security unless the Court on 
application is satisfied ‘that the omission to 
value the security has arisen from inadvertence.” 

At the first meeting of creditors a creditor of 
the bankrupt proved for a debt of 1113b without 
stating the particulars of or valuing a deed of 
indemnity and mortga^ which covered not only 
the debt of 11131., but all moneys which might 
become owing by the debtor to ifim, and voted ] 
in respect of the proof for the 11 13b At the 
time the creditor voted the debtor was in fact 
indebted to him in further sums, and the creditor 
was entitled to prove also for Ms contingent 
liaMlity as a surety for the bankrupt on bills for 
m m«iierable amount on which he had placed 


BAHEEUPTGY (Secured Creditor)— CO tit hived, 
his name. All these matters were covered by 
the mortgage. The Judge was not satisfied that 
the omission to value the mortgage had arisen 
from inadvertence : — 

Held, that the creditor, by voting in respect 
of the debt he had proved, must be deemed under 
clause 10 to have surrendered the mortgage, not 
only to the extent of the 1113b, but to the extent 
of the whole liability of the banlcrupt to him, 
and that the mortgage must be cancelled so far 
as it consisted of a security on the property of 
the bankrupt for debts to become due from him 
to the creditor. 

The words “ whole debt ” in clause 10 moan 
the debt for which the creditor has proved. 
hi re Pawson Horridge J. [1917] 2 K. B. 627 : 

86 I. J. (K. B.) 1286 ; [1917J H. B. B. 87 ; 

117 L. T. 316 

Stock Exchange. 

— Defaulting member — Operation of Stock 
Exchange Rules — Official assignee. 

See above, Deed of Arrangement, col. 

50. 

Trustee. 

— Documents in solicitors’ hands after bank- 
ruptcy. 

See SoLiciTOB, col. 423. 

Undischarged hanknipi — Inknxniim. by 
trustee — Effect on resting of aficr-negvired pro- 
perty — Action commenced by banhrvpt — Appli- 
cation by defendant to stay — Withdrawal of 
intervention — Bankruptcy Act, 1883 (46 & 47 
Viet. c. 52), $s, 44, 54 — Bankruptcy Act, 1914 
(4 d? 6 Geo. 5, c, 59), as. 18, 38, 47 ; s. 48, subs. 5 ; 
ss. 53, 54. 

Where a trustee in bankruptcy hes inter- 
vened in regard to after-acquired pnqierty r f 
an undischarged bankrupt, that property vests 
indefeasibly in the trustee, and ho cannot sub- 
sequently withdraw his intervention and so 
divest the property from himself and revest it 
in the bankrupt. 

Decision of Eve J. [1917] 1 Oh. 105 reversed. 

Sect. 47 of the Bankruptcy Act, 1914, is a 
statutory recognition of the proposition laid 
down in Cohen v. Mitchell 25 Q. B. D. 262. 
Hill v. Settle - C. A. [1917] 1 Ch. 819; 88 

L. J. (Ch.) 243 ; [1917] H. B. B. 23 ; 
r 116 L. T. 263 ; [1917] W. N. 19 ; 

83 T. L. E. 168 ; 61 8. J. 217 

Undischarged Bankrupt. 

Bee above. Trustee, ool. 64. 

Witnesses. 

Information respecting the dealings of the 
debtor — Holder of bUU accepted by debtor— 
Application to rescind order — Appeal— Bank- 
ruptcy Act, 1914 (4 dr 5 Geo. 5, c. 59), s. 25, 
sub-s^ I ; s, 108, sub-s* 1. 

By s. 25, sub-s, 1, of the Bankruptcy Act, 
1914, the Court may, on the application of the 
official receiver or trustee, at any time after 
a receiving order has been made against a 
debtor, summon before it any person whom 
i the Court may deem capable of giving infor- 
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BAIKSUPTCY (Witnesses)— 

ma-tlon respecliag tLc delitor, Iiia dealmgs or 

propel ty. 

By s, ill, siil)-s. 17, if under a. coinpjsition 
or .s:*heriic a tmatee is apfjointed to administM 
the dehttifhs yuofH'fty or to dl^tnbnte the eoni- 
ponilii li, 25 of the Aet hIi.iII apph/ as if the 
truHlfe well; a tih.'2.te hi a haalaiiptey. 

By a. B'l'l, I, ewry Ooait hivingjiiria- 

i]lctif»n ill kiiikrnptt'y under the Act may 
leview, res'-iud er vary any order inade Ly 
it under its ljankiu}iU*y jurisdiction. 

A leevivlisg order having l>€*en made against 
a debtor, a sclieme f*f aiTangement was sub- 
mitted i»nd accepted, the receiving order was 
re sc i rid id, and the oiliria.1 lece iver ixjcaine the 
trustee uriOer the scheme. x\ }>r<'of was hdged 
by a cicdib r who was the liohlcr of ceitain 
Liiis of ex'ditiiigo drawn upon ami ac'ceritcd ly 
the debtor and ind.orsed to a tidid |K;rHon who 
transfer! ed them f»*r vidue to the cieditor. 

On the a]jplii-ation of the oliriai reccivei 
under s. 25, sub-s. I, an order was made by a 
count} court for the cxaniinatim of the creditor. 
There was no o\ideiice that he was capable of 
giving any information rcs|>eeting the debtor, 
his dealings or propeity 

Ileldf tiiat an order for his examiiiatiun 
coukl not pro|>eriy be made under the section. 

Under s. I OS, sub-s. 1, the creditor applied 
to the county coui fc to rescind its order. That 
Ci»urt refused the application. On apxxjal 
the Oiv. Ct. agiinst this refusal: — 

fields that the creditor had tikcn the pro|Xu 
course in apjdyiag to rescind the order, and 
that the. order must be rescinded. 

Dicta in //i re Gold Co, (18711) 12 Gh. D. 77 
and In re Horfh Andralian, Terriiory Co, (1S90) 
45 Gh. D. 78 considered. In re A Debtoe 
(No. 3 OF 1009). Ex parte GoLOSTFiy 

Div. Ct. [10171 1 K. B. §58 ; 86 L. 1. (K.B.) 

705 ; 116 I, T. 379 

BABE TBBSTEE.” 

Eee Tail, Tbna'nt i^r, coL 420. 

BABMOXE COBItT — High Peak mining cus- 
toms. 

Ece Mines, col 277. 

BASIS OF GOKTBACT — Statement forming — 
Insurance. ^ 

Eee Ihsurakce (BuboIuIRy), coL 201. 


BELLieEEElirS EIGHTS— Fraud on. 

*i€e PiuzE CoEET, eoL 328. 

BEHEFICE — Diadefjuate performanre of eccle- 
siastical duties of. 

Ste Ef'CLEsLi'iTirAr. L\w, cnl. 151. 

‘‘ BEIEVOLEHT OBJECTS.*’ 

*<‘0 r'UAPJTV. ••'.I. Mi. 

BEQUEST. 

Si-e VdiTX. 

BIGAMY — Foreign marriage — Expert evidence. 
See Ceiminae Law', eol 1*20. 

BILL OF COSTS. 

See »SoLicTTOB, coL 420. 

BILL OF EXCHAlf GE — Xegot lab UWj — U n con - 
diilonality. 

The i>ers*>n who biiys from the seller cd goods 
an unieceptei draft ujxm the buyer of tiie 
goods with the bill of lading attachea, and who 
h <r,vards the documents with a request that the 
draft 1)6 accepted, incurs a liability under 
English law to the buj'cr of the goods why 
aecepAs the draft and ]iays it on maturity if it 
turns out that the bill t.f Tiding is a ff>rgery. 

Such a draft is by Englsh Uv/ uneuiidi taai.il 
and is a negotiable instrument. 

A draft draivn in America on the buyer f»f 
goods by the seller for the price of goods con- 
tained in the margin the date of the saic contract 
and a reference to the quality of the gi)ods sold 
and had in the body of it a statement that it 
was for value received and that the amount was 
! to bo charged to the account of the particular 
goods referred to in the bills of lading. The 
draft was purchased in America and was sent 
i by the purchaser thereof to the buyer of the 
goods in England with the bill of lading attaehetl 
; and was accepted by the buyer of the goods and 
i paid by him on maturity. The bill of lading 
afterwards turned out to bo a forgery: — 

' Held, that the question whether the draft 
was a negotiable instrument or a conditional 
order of assignment of a fund must be decided 
^ by American law, and that on the evidence as 
to such law the buyer of the draft incurred in 
the above circumstances no liability to the 
acceptor who pawl the draft on maturity. 
Oltarakty Trust Oo, of New Yofjv v. A. 
Hannay & Co. - Bailhache J. 33 T. L. B. 55’J 


BASTABBY — Corrvhoraiion — Eb^idenee oj 
opportunity — Bastardy Laws Amendment Act, 
1872 (35 d? 36 Fid c, 65), x 4. 

«Jn the hearing of a bastardy summons 
evidence of mere opportunity is not sufficient 
corroboration of the evidence of the mother to 
satisfy s. 4 of the Bastardy Laws Amendment 
Act, 1872. Buebuky n* Jackson - Biv. Ct. 
[1017] 1 K. B. 16 ; 86 L. J. (K. B.) 255 ; 115 
L. T. 713 ; [1916] W. H. 348 ; 25 Cox, C. C. 

655 ; 80 J. P. 465 ; 33 T. L. E. 18 

BECHUAHALAHB. 

See South Aibioa, crd. 424. 

lEEBHOU SE— Water — Supply. 

See Watee, col. 454 


! BILL OF LADING. 

j See Prize Court and SnimKo. 

I BILL OF SALE — Absolute bill — Apparent 
1 possession ’’ of grantor — Seizure of chattels in 
1 execution within semi days of making of bill of 
\ sale — Bill not registered— Bills of Sale Act, 1878 
: (41 c5 42 VkL c. 31), a. 8. 
i An absolute bill of sale, within the Bills of 
I Sale Act, 1878, was made on May 15, 1915, and 
j on May 18 the chattels eompris^ therein were 
; seized in execution by the sheriff. The bill of 
sale was not registered at any time. The county 
I court judge found as a fact that the chattels were 
i in the apparent possession of the grantor of the 
i bill of sale. 

1 On appeal to the Div. Ot, it was contended 

C 2 



( 07 ) 


THE COMPLETE OUEEINT DIGEST, 1917. 


( 08 ) 


BILL OF SAL’E—Cii.^dl/a/rd. 

(tlie point had not heen taken in the county i 
court) that the seizure of the chattels in exeeu- i 
tion prerented them being in the apparent 
possession of t!.e grantor rf the hill of sale, and : 
that, under s. S of the Bills of Sale ilet, 1S7S, 
inasmuch as the execution was put in before the 
expiration of the seven days allowed for regis- 
tration, tlio bill of sale, though unregistered, was i 
not void a s against the execution creditor. The , 
L)iv. Gt. held that, notwithstanding Uie exec ii- 
tioii, the chattels eomxaised in the bill of s ile 
were in the apimrent possession of the grantor, 
and the bill of sale, being unregisteicd, wxis voiil 
against the execution creditor : — 

Held, by the G. A., that the point, not having i 
been raised in the county court, could not be 
taken on aj^peal, but there being evidence on 
which the county court judge could find as a 
fact that the chattels were in the apjjarent 
possession of the grantor, his finding conld nut 
be disturbed. Sales Agexcy, Ln. v. Elite 
Theatees. Eose, Claisiant - - C- A. 

[1917] 2 K. B. 164; 88 L. J. (K. B.) 1060 ; 

117 L. T. 6 


BOHUS — Seaman. 

Sfc SniPFisG, col 4 IS 

— blLUc?. 

Sea Capital on I>7C'ome, enl. 77. 

BOOHTY-^Prize. 

Sup I^RIZE CoiTET, col 229. 

BEEACH- - Clai icrpai ty. 

nfp Sii'mNfi/coL 40S 

— C* 'mlition — V/aivr r. 

See S'O.c of Gr»uDS, ctd. S77. 

— Covciiirit. 

See La^^dloed anb Tbxant, coL 244. 

— Warranty- — Claim for— -Price of good--' Bold— 

Dci’eiice~Bcfc-oll. 

See County Court, col. 120. 

BEIBE — Purchaser — ^\'^endor’s agent. 

See Solicitor, coL 423. 

BEICXWOEKS — Land pui*chased for — Unde- 
veloped land duty. 

See Ee VENUE, col. 363. 


** Condition ” — Registration — Bills of Sale \ 
Act, 1878 {41 ds 42 Viet c. 31), s. 10, suh-s. 3. 

The deft. agi*eed to lend the pit. 601 upon the 
security of a bill of sale over her f urnitui'e. The j 
defh’s representative thereupon took an inven- : 
tory^ of the furniture, and asked the pit. for 30*., 
stating that the matter could not go through 
unless the pit. paid him that amount. The pit., 
in order to get the matter through, gave him a 
cheque for 30*'., it being arranged that the cheque 
should not be cashed until the advance had been 
made. The bill of sale was subsequently 
executed to secure the sum of COl and interest, j 
and the 001 was paid in cash to the pit. The ; 
bill of sale contained no statement as to the 
payment of the 30s. : — 

HeM, that the payment of the 30s. was not 
a “ condition ” subject to which the bill of sale 
was made or given within the meaning of s. 10. 
sub-s. 3, of the Bills of Sale Act, 1878, and that 
therefore it was not necessary that it should be 
contained in the body thereof or written on the 
same paper or parclnnent therewith before 
registration ; and that the bill of sale was not 
on that account void. Graham v. Hart - C. A. 
[1917] 1 K. B. 201 ; 86 L, J. (K. B.) Ill ; 

115 L. T. 650 

BILLS OF EXCHANGE ACT, 1882. 

See Bank, col 55. 

BLAHK TKANSFEE—Shares. 

See Company, col. 96. 

BLASPHEMY — Anti-Christian company — 
Capacity to receive gifts. 

Bee Company, col, 92. 

BOHA VACAKTIA. 

See Trust, col. 444. 

BQBBS — German Government — Seizure from 
letter mail. 

' ' ^ ^ Se^ ' Prizk ‘Couict, ooL 324. 


BEIN'E — Duty on rental value of— Right to 
work. 

See Revenue, col. 302. 

BRITISH COLBIflBIA. 

See Canada, Company and Curi'oea- 
TioN (Mumcipal), 

BRITISH SUBJECT. 

See Alien, col. 11, and Emergency 
Legislation, col. 161, 

BUILBIHG— Agreement. 

See Conversion, col 115. 

Contract — Construction — Provisional item — 
Emphyjnent of specialist by building contractor — 
Liability of building owner to specialist 

A builder contracted with a county council 
to build a school in accordance with the specifica- 
tions and directions of the council’s architect 
for a lump sum of 13,6001 The specification 
contained certain provisional items, including 
the following : — Brovide the sum of 4501 for 
a low pressure heating apjiaratus.” A hot 
water engmeer submitted a scheme to the archi- 
tect for the heating of the school for 3911, and 
by the direction of the architect this scheme was 
accepted by the builder. During the progress 
of the work the builder jjaid to the engineer 
2001 on account, but be was unable to pay the 
balance. In an action by the engineer against 
the council as building owners for x)ayment of 
the balance of his account : — 

Held, upon the constmotion of the building 
contract, that the bulkier was to erect the school 
for a lump sum, including, if required, the 
heating apparatus up to a cost of 450/., and that 
the builder, in employing a specialist to put up 
the heating apparatus, was acting as a principal 
and not as the agent of the building owners; 
and that the action failed. * 

Crittall Manufaduring Co, v. London C, C. 
(1910) 75 J. P. 203, observed upon by Lord Shaw 
of Dunfermline. 
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Doclrtlan ox tlifi C. A. aUlrnK'*!. 
r. fJLAV,op/;A^T C. 0. - - H. L. f E. I [191T . 

A. 0. 13 ; Sf; I. J. fK. BA 106 : 16 I. G. B. 1 ; 

116 I. T. T26 : "IfllG] W. H. 3T4 ; 
33 T. L. R 53 : 31 J P. 41 

— Lens^*. 

AVg fjfiLWfTor;, 

■ — Lino— -Loii'i'jii. 

Ace liCCi i * x::;. r i >1 . ini, 

A'ec LoniiO>’, col. 201, 

BUEBEI 0? PEOOF—InsnraTice. 

See IsfsuEANcE (Braar.AEY), col, ‘2o!. 

BUIGIAR? — Insurance. 

See Inhct-akl’E (BirMLAiiE), col. 201. 

BtJSIlTE ^S—Koimineration of poison cfniceniCNl 
in— Ikcoss ])i'otits duly — ^Ixntigcr. 

See Reveni’E, col. 301. 

BtlYfiR — Pussossion — Sale of goods. 

See Bale oe Goods, col. 3i;d. 


CALIt — Company — Sliares. 

See Alien Enemy, col. IS, and 
Cawtal on Income, c-.1. 77, 

€AHABA. 

fJriiUh C^ihMa^ co/. GO. 

Cnmit^ t \ i'nh To. 

CijtiJli-ioJ L,v>’'\ i‘oh To, 

Crimhid! Lau% ro/, Tl. 

LegiihiiK'f. Af^horitj, foi, T2 
Nom Scotia—^ 

Compe fixation} cU. T 3 
Ordario — 


, CANADA jBritisli CoIumBia) — c(*Hitme<h 

formed into a new mnnicipaHty, the statute 
, pro^idin^ that the above-men tionecl agreement 
slioiiid 1)0 “ adopted and carried into effect ’’ 
}»y the miini‘Mpa]ity so created. In 1914 the re- 
spondents gave the appellants notice of their in- 
tenti* n h • a.-^'.uine the ownershi]) of the system : — 
//*'?(?, that tlic respondents were entitled 
to vTsame the ownership rf the sj’stcm throngh- 
oiD the as it ej:ist<^d at the date of the 

' agreement. rANCorvEii E-*ow£n Go, v Gorpo- 
, RATT|'*N OF THE DtSTRFT oF XoRTH VaNCOU- 
; vef; - J. C. 1 1917 : A. C. 593 ; 86 L. J. fP. C | 

i . 208 : 117 L:T. 492 ; [1917" W. H. 274 

: Jlathrmj — E^tfuptlon from faxalmi — Lande 

pad o/ railway — Approval of pUma — 

aoH(UiiOH—E, s. B, a, 1011, c. 194, 17, is. 

I By an Act of the Legislature of British 
'CMliimhia the apf'ellant eo. *‘and .... all 
properties and assets Mdsich form pmrt of, or are 
, lised in connection with, the operation of its 
railway” were exempt from taxation. The 
Raihvay Act of British Columbia (R. S, B. 0., 
1911, f\ 104) provides that a co. proposing 
to make a ry. .shall make a plan, profile, and 
; bcf^k of reference which by s. 18 are to be siib- 
i mitte<l to the Minister, who, if satisfied therewith, 

! may sanction the same : — 

! that land purchased by the ajipellants 

: with tho intention of using it for their ry. was 
! not exempt from taxation until the plan, 

' profile, and boolv of rcforenco of the ry. i')ro^sed 
to i/O constructed thereon had been submitted 
: to and approved by tho Minister. Canadiast 
Xor.THERN Pac me Ry. Go. ik Goepobation of 
! Xew Westminster - L C. [1917] A. C, 602 ; 

I 86 L. J. (B. C.) 178 ; 117 L. T. 581 

Compensation. 

Sea Compensation, coi. 102, and below, 
Kova Scotia, coL 73, and Ontario, 
col, 74. 


CottiMon SaUadce. See above, ! 
Criminal Law. 

Cottipenaaiion^ col, 74. 
lamirahce (Jecid^od), See Insib- 
ance (Accident). 

AiunkipaVilp, coL 74. 

Quelec — 

Jury Lldf coL 70. 

British Columbia. 

^ — Company. 

See Company, col. 97. 

Corporalion (Alunkipal) — EUxinc Ihjht 
coirhpauy — Aufttweni — Eujld lojdirckase ayatan 
--^emMnce of rnyhicipul did/ict — Appeal jrojn. 

By an agreement niadodn 1905 tlie respon- 
dents, a municipal corporation, granted to the 
appellants exclusive power to construct and | 
operate an electric light system within the; 
municipal district, it being prodded that at the 
expiration of ten years the respondents, upon 
giving twelve months’ notice, might assume 
the ownership of the system within the district, 
subject to the payment of compensation. By 
a statute pa^ed in 1907 part of the district 


Conflict of Laws. 

Death by negligence — Lexloci — Oondiiicma in 
railway pass — Approval of Bailway Board — 
Railway Act (B. S, Can., 1906, c. 37), s. 340 — 
Fatal Accidents Act (1 Geo. 5, c. 33, Ontario) — 
Civil Code of Lower Canada, art, 1056. 

A man tlomiciled in Quebec, while travelling 
on the appellants’ ry. in charge of cattle, was 
killed in Ontario by tho negligence of the 
1 Appellants’ servants. The cattle were consigned 
I by the employers of the deceased man under 
1 the ap|>ellants’ form of live stock contract, 
which provided that if a man was allowed to 
travel in charge of the cattle at less than full 
fare the appellants were to be under no liability 
for his death, injury, or damage, whether caused 
by negligence or otherwise. A pass at less than 
full fare was issued to the deceased, who placed 
his signature below conditions printed thereon. 
One of the conditions was that the appellants 
should be entirely free from liability lor any 
damage, injury, or loss to the deceased, whether 
caused by negligence or otherwise. The form 
I of the live stock contract had been approved 
I by the Railway Board under s, 340 of the Eail- 
jway Act, hut the form of the pass had not 
! been specifically so approved. 
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CAHABA (CoEflict of Laws) — continued. 

The widow of the deceased sued the appel- 
lants in Quebec for damages under art. 1056 
of the Civil Code of Lower Canada, Under the 
Fatal Accidents Act (1 Geo. 5, c. 33, Ontario) 
she could not ha-^'C maintained an action in 
Ontario if her husband would have been pre- 
cluded by his contract from doing so ; the 
cause of action under art. iU5G is not thus 
limited : — 

JJeld, (1.) that, upon the evidence, the 
deceased must be taken to have assented to 
the condition in the pass ; (2.) that the approval 
of the Bailway BDard to the form of the live 
stock contract validatc^d the form of the pass ; 
(3.) that upon the principles of private inter- 
national law the appellants vere under no 
common law liability in Quebec, since they 
were neither civDly nor crimmally liable in 
Ontario ; (4.) that the presumption was that 
art. 1050 applied only to offences or quasi- 
offciiees committed within the legislative juris- 
diction of that province, and there was no 
siifiicxcnt ground for holding that it had a wider 
effect. Cais^adiak Pacific By, Co. v. Paheijt 
J. C. [1917 J A. C. 195 ; 86 1. J. {P. C.) 123 ; 

116 L. T. 165 ; [19171 W. B. 35 ; 

33 T. L. B. 180 

Crimiaai Law. 

Common nuisance — Indictment — Demurrer — 
Overcrowding street railway — Endangering public 
property and comfort — Cmiira/dualduty — “ Crimi- 
nal case ” — Eight of appeal to Privy Council — 
Orminal Code (R, 8. Can,, 1906, c. 146), ss. 221, 
222 223 1025. 

The Criminal Code (B. S. Can., c. 140) 
enacted by s. 10 that the criminal law of England 
as it existed on Sept 17, 1792, except so far 
as modified by the Code or by other statutes, 
should be the criminal law for the province of 
Ontario. The Code further provided as follows : — 

Sect, 221 : “A common nuisance is an un- 
lawful act or omission to discharge a legal duty, 
which act or omission endangers the lives, 
safety, health, property, or comfort of the public, 
or by which the public are obstructed in the 
exercise or enjo3rment of any right common to 
all His Majesty’s subjects.” 

Sect, 222 : “ Every one is guilty of an 
indictable offence and liable to one year’s 
imprisonment or a fine who commits any com- 
mon nuisance which endangers the Hves, safety 
or health of the public, or which occasions 
injury to the person of any individual.” 

Sect. 223 : “ Any one convicted upon any 
indictment or infoimation for any common 
nuisance other than those mentioned in the last 
preceding section shall not be deemed to have 
committed a criminal offence; but all such 
proceedings or judgments may be taken and 
had as heretofore to abate or remedy the 
mischief done by such nuisance to the public 
right.” 

Sect. 1025: ‘‘notwithstanding any Boyal 
prerogative, or anything contained in the Inter- 
pretation Act or in the Supreme Court Act, 
no appeal shall be brought in any criminal 
from any judgment or order of any Court 
in Canada to any Court of Appeal or authority 
by irMch in the United Kingdom appeals or 


OAF ABA (Griminal LstW) --eouiinuei!, 
petitions to His Majesty in Council may be 
heard.” 

The aji])eliants operated a street ry. in 
Toronto under an agreement with llie. city cor- 
}>o ration, coniimied by statute. The agree tiient 
provided that the eais were nut to Xo over- 
crowded. They were convicted upon indict- 
nient in Ontario, under a count charging them 
with having failed, in breach of a legal duty, 
to take reasonable precautions to avoid undue, 
illegal, and dangerous overcrowding in their 
cars, w'liereby the propertj" and comfort of the 
public, passengers in the ears, rvere endangered. 
The appellants demurred to the count, but* upon 
a case stated the conviction was n])hekl ; they 
then apijcrled to His Majesty in C^oimeil : — 

Meli, (1.) that, having regard to s. 223 of 
the Code, the matter was not a criminal case ” 
within the meaning of s. 1025, and that conse- 
Cjuenth’' it was not necessary to decide whether 
that section effectually abrogated the }»rero- 
gative right of apjxeal in the cases to which it 
referred ; (2.) that the demurrer should be 
allowed, since the overcrowding did not affect 
the public as such, but only those members of 
the ])ublic who had obtained licences from the 
apjxellants to use the cars. Tokoxto Br. Go. 
V. Bex ; A.-G. Fon Exglaxd and x\.-G. foe 
Oaxaba, Ixteevexees - 3. G. [19161 A. C. 030; 

86 L. J. {'?. C.) 195 : 117" L. T. 579 : 

[1917] W. H. 277 : 34 T. L. E. 1 

Legislative Authority. 

Separate schools — Ejiglish- French schools — 
Restriction of use of French — Valuiiiy—BrUish 
North America Act, 1867 {30 31 Viet c. 3), 

5. 93, sub-s. 1 — Common Schools Act, 1859 (22 
VicL c. 64), s. 79, suh-s, 8. 

^ In Ontario there are two classes of free 
primary schools, namely, public schools and 
separate schools, the* latter being denomina- 
tional schools established under the Separate 
Schools Act, 1863 (26 Viet. c. 5, Upper Canada). 
The appellants were the elected trustees of the 
Boman Catholic separate schools in Ottawa, and 
under the above Act had power to dotermino the 
“ kind and ^ description ” of separate schools 
to bo established therein and power to manage 
them. In 1913 the Department of Education 
for the- province, under provincial statutory 
I^owers to make regulations, issued a regulation 
restricting the use of French in schools, whether 
public or separate, in which French was a lan- 
guage of instruction and communication. 

Sect. 93, of the British North America Act, 
1867, enacts that for each province the Legisla- 
ture may exclusively make laws in relation to 
education, but by sub-s- 1 provides that 
“nothing in any such laws shall prejudicially 
affect any right or privilege with respect to 
denominational schools which any class of 
persons have in the province at the Union.” 
The appehants contended that the regulation 
was invalid under the above suh-sootion and 
was not binding upon them : — 

Uddf (L) that the class of pomons for whom 
the protection of the sub-section is claimed must 
be a class determined by religious belief and not 
by race or language j (2.) that the power of the 
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CAHABA (Legislative Antliority)— 
appellants as trustees to cletermme tiso “ kind 
and description ” of seliools did not extend to 
deteminmg whether English or French should 
he the language of iiistraciion ; that the 
regulation did not prejiidiciailj ailecfc anjj right 
or privilege secured by law at the 'Unioii’"to 
itoiuan Catholics In the province, and that it 
was consef|ueiitly valid and binding upon the 
appellants. Ottawa Eoma5 Catholic Schools 
Tshstebs r. Mackihx - X €. ri9i7 i A. C. 62 ; 

80 L. J, (P. G.) 65'; 115' L. T. 793 ; 

83 T. I. E. 37 

S*'p(imk — Trmkm — Act mperscding ■ 

tntviffs — InvaUdifg — Separate Schooh Ari;^ 1863 i 
(26 rich c. 5, Vptpe-r Canada)^ 2 — Brituh ' 

N^rdh Armrka Ad^ 1867 (30 cO 31 Vitt. f. 3), . 
n. 03 , mkn, 1 . ; 

The appellants were elected under s. 2 of the 
iSeparato J^schools Act, 1863 (26 Viet. c. o, Upper . 
(Jiinada), by the supporters of the Roman | 
Catholic separate schools in Ottawa to be the ' 
trustees for those schools, and had powers to 
manage them, subject to regulations. Thej^ ; 
ref used to conduct the schools in accordance, 
with regulations validly made by the Depart- ■ 
ment of Education for the prorace, and failed i 
to open the schools at the date appointed by law, ! 
and to provide or pay qiiaiihed teachers. The ' 
Legislature of Ontario thereupon j>assed an Act 
(o Geo. 5, c. 45), which, after re-affirming the 
regulations and the statutory duties of the 
appellants, provided by s. 3 that if in the opinion 
of the Minister of Education the appellant board 
fhoulddaii to comply with any of the provisions 
of the Act ho should have“ power, with the 
approval of tho Lieutenant-Governor in Council, 
to appoint a commission and to vest in it all or 
any of tho powers vested by statute in the board, 
and to suspend or withdraw all,, or any part of, 
the rights and privileges of tho board until he 
should think proper. 

The llritish North Ainenca Act, 1SG7, s. 93, 
enacts that for each province the Legislature 
may exclusively make laws in relation to educa- 
tion, hut provides, by suh-s. 1, “ nothing in any 
such laws shall prejudicially affect any right or 
privilege with respect to denominational schools 
which any class of persons have by law in tho 
prdVineo at the Union : — 

IlfM, that s. 3 of 5 Geo. 5, c. 4^, above 
mentioned, was ultra vires and invaiitl under 
i. 93, sub-s. 1, of the British North America Act, 
1867, since it prejudicially affected the right or 
privilege conferred by the Act of 1863 upon the 
supporters of the Roman Cathohe separate 
schools in Ottawa (a section of a class of persons 
within tho meaning of the sub-section) to elect 
trustees for tho management of tho schools. 
Ottawa Roman Catholic Schools Trestees 
V. Ottawa CoEFOBATioN •- - J. C. ri917] 

A, a 76 ; 86 L. J. (?. G.) 73 ; 115 L. T. 797 : 

33 T. L. R. 41 

Nova Scotia, 

Oompensaiion, 

Mmheay-^AUeratim of Mg'hwatj — Order m 
Council— Df posit of plan — Paymmi of emnpen- 
aation — Nnuance — Nova Scotia Emlways Act 
(R. B. N. 1900, c. 99), 88, 124, 159, 178, 


: GAHABA (Nova Scotia) sonthivetJ. 

The appellants owned a provincial ry. which 
, crossed a highway in Nova Scotia. In pursuance 
. of an order made by the Governor in Conneii 
under s. 178 of the Nova Scotia Railways i\et 
'(K. S, N. »S., 1000, c. 00) they altered the high- 
way so as to pass under the ry., and thereby 
nccessaiily causc4 injury to tho respondent’s 
I property. The appeflants did not deposit a 
' map or plan cf the* alteration under s, 124 of 
1 the Act, nor did they take any ^teps to com- 
pensate the respondent. The respondent sued 
j the appellants for damages : — 

I Hem, that the ajipeliants were not entitled 
to proceed with the work until they had (a) de- 
posited a map or plan under sf 124 <>f Use 
above-raenticned Act; (Ij) paid or tendered, 
under s. 159, the awarded or agreed comx>cTisa- 
tirm for such injurious affection as would 
necessarily result from the work ; and that 
the ap|-K?llants consequently had acted illegally, 
and that tho aetitm was maintain able. 
Dominion Iron and Etrel Go., Ld. r. Ecjrt 
J. C. [1917 1 A. G. 179 ; 86 L. J. (P. C. ) 97 ; 

lie L. T, 261 ; [1917j W. N. 46 

Ontario. 

Common Nuisance, 

See above. Criminal Law, col. 71- 

Compensaiion, 

Pailu'Wj — Arhlt ration — xippeal — Bailway 
Act (B, S, Can,, 1006, c. 37), s. 209, sub-s, 1. 

In the case of tho compulsory expropriation 
of land for the purposes of a ry., 'where the 
I damages are assessed by arbitration under tho 
j Dominion RaEway Act, the effect of s. 209, 
sub-s. 1, of tho Act, which gives an appeal from 
tho award upon any question of law or fact to 
a superior Court, is to put tho award of the 
I arbitrators in the same position as the judgment 
of the judge at a trial, and the 0. A. will not 
interfere wdth their Endings of fact wdihoiit 
some special reason, unless it can bo show*n 
that they have proceeded upon a wrong prin- 
. ciplo in their valuation. 

Decision of the Supreme Court of Canada 
affirmed. Ruddy v, Toronto Eastern Ry. Co. 
X C. 80 L, X (P. C.) 95 ; 116 L. T. 257 ; 

[1917] W. N. 34 

Insurance {Accident), 

See Insurance (Accident), col. 201. 

MunicipeUity, 

Electric light company — Letters pedent — BigM 
to erect poles — Normal agreement necessary — Fran- 
chise — 45 Ftc^, {Out) c, 19, s, 2. 

The appellants were incorporated by letters 
patent under R, S. Ont., 1877, c. 150, and 45 
Viet. (Ont.) c. 19. The letters patent authorized 
them to lay do-wn and. maintain in, upon, and 
under the streets of Toronto all wires, polos, &c., 
to enable them to distribute electric light and 
power. By s. 2 of 45 Viet. (Ont.) c. 19, every 
CO. incorporated under that Act may conduct 
electricity by any means through, under, or 
along tho streets of the municipalities named 
by its letters patent, but only upon and subject 
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such agreement in respect thereof as should 
b3 made between the co. and the municipalities 
r ispectively ; — 

HeUy (1.) that an agreement to be implied 
from acts of acquiescence by the respondents 
was not vsufficient to satisfy s. 2 above mentioned, 
but that the section required a formal agreement 
as a condition precedent to the appellants’ right 
to enter upon the streets of the city and con- 
struct its works ; (2.) that the respondents had 
an absolute right to prohibit the appellants from 
constructing any works through, under, or 
along the streets, and not merely a right to 
regulate by agreement the manner in which the 
work should be carried out. Tobonto Electeic 
Light Go. v, Tobohto Coepobatiois' - J. C. 

[19171 A. C. 84 ; 86 L. J. (P. C.) 49 : 

" 115 I. T. 905 

Bailu'ay company — Bight to cross piihUc high- 
way on level — Consent of municipal council — 
Approv’d of plans — Construction — Ontario 
statute 60 Viet c. 92, Bched, A. 

By an agreement made between the prede- 
cessors in title of the appellants and the respon- 
dents and scheduled to an Act of Parliament, 
wide authority was given for the operation of the 
ry. as distinct from its construction, and in 
particular authority was given to construct and 
maintain such turnouts as might bo found 
necessary for the purpose of leading to any 
track allowances or rights of way on land adja- 
cent to a named street ; and whether the turn- 
outs shown on a plan approved by the Bailway 
Boanl are for the purpose of leading to such 
track allowances or rights of way is a question 
of fact as to which the finding of the Bailway 
Board is conclusive. 

Toronto and Yorh Badial By, v. Toroiito 
Gorporaiion (1913) 25 Ont. W. B. 315, distin- 
guished. 

It must be assumed that all the conditions 
required by the agreement as to approval of the 
plans by the municipal council were fulfilled 
before the line was put in operation, and it can- 
not he assumed that the ry. co. would not adopt 
the method and comply with the conditions 
prescribed by the agreement in carrying out 
works within their authority. 

Decision of the Appellate Division of the 
Supreme Court of Ontario (35 Ont. L. B. 57) 
reversed. Toeohto ake Yokk Badial By. v. 
TOEOHTO COEPOKATIOlir J- C, 86 L. J. (P. C.) 119 ; 

116 L. T. 65 

Taxation — Assessment — Baihcay bridge — 
** Bailway lands ” — Assessment Act (B, 8, Ont.^ 
1914, c. 195), 47, sub-s, 3. 

The Assessment Act (B. S. Ont., 1914, c. 196), 
wMoh provides for the assessment for municipal 
taxation of real property in Ontario, by s. 47, 
sub-s. 3, exempts from assessment structures 
and other property upon ‘‘railway lands,” 
and used exclusively for ry. purposes, or inci- 
dental thereto, except stations and certain other 
buildings : — 

EelAt that the words “railway lands” 
included any land lawfully occupied and used, 
tod reference to the title under which 

tie' land' was held. OonwwALL Motigipal 


CAHABA (Ontario) — eontinuei. 

CoBEOEATiosr t’. Ottawa a2?i> Xew York 
By. Go. - J. C. ri9171 A.C. 399 ; 86 I. J. (P. c.) 

156 ; 117 L. T. 227 ; 33 T. L. E. 335 

Quebec. 

— Compensation — ^Value, 

Sec CosiEEXSATiox, coL 102. 

— Conflict of laws — Provincial legislation— 

Death — Compensation, 

See above, Conflict of Laws, col 70. 

J ury List 

Failure to revise — Verdict — Bequete civile-— 
Quebec Code of Civil Procedure^ arts, 430, 431— 
It 8. Q., 1909, aH, 3426. 

The verdict of a jury in an action will not 
be set aside on account of irregularities in the 
due revision of the jury list unless the litigant 
applying proves that he has been prejudiced 
thereby. 

The circumstances under which a statutory 
provision for the performance of a public duly 
should be treated as being merely director}^, 
considered. Moijtreal Steeet By. Co. v, 
Noemandih - - J. C, [1917] A. C. 170 ; 

86 L. J. (P. C.) 113 ; 116 L. T. 162 ; [1917] 
W, H. 34 ; 33 X. L. E. 174 

CAN CELLATXOH — Oharterparty. 

See SnxEPiNG, col. 401. 

— Contract— Notice by seller of intention to 

cancel. 

See Sale of Goods, coL 377. 

CAPITAL — Bediiction — Com pa ny. 

See Company, col. 87. 

CAPITAL MONEYS— Settled land. 

See Settled Land, col 384. 

CAPITAL OE INCOME — ■ Administration — 
TrusieeS'—Loan of securities to Treasury — Scheme 
B — Consideration^ whether income or capital— 
Tenant for life and reversioner. 

Trustees ’deposited trust securities with the 
Treasury by way of loan for a term of years 
under a scheme of the Treasury, known as 
Scheme B, which provided that while the securi- 
ties were on deposit with the Treasury the iei^ers 
would ri^ceive from the Treasury all interest and 
dividends paid in respect of them, and also, by 
way of consideration for the loan, a payment at 
the rate of one-half of 1 per cent, per annum 
calculated on the face value of the securities ; 
that at the end of the period of loan the Treasury 
would either return to the lender the securiti<i 
or, at their option, pay to him the deposit value 
(as defined by the scheme) of the securities with 
an addition of 5 per cent, on that value ; and 
that the interest and dividends on all deposit^ 
securities, together with the additional pay- 
ment at the rate of one-half of 1 per cent, per 
annum, would be paid to the holder for the time 
being on the Treasury Begister, and, for con- 
venience of payment, in cases where interest or 
dividends were payable half-yearly, a full half- 
year’s additional payment (namely, | per cent.) 
would be added to the first dividend payment, 
and on the termination of the loan the amount 
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CAPIfAL OB mmmE-cuHfiiHrnl 
due from tlie actual date of deposit to the date 
of return would be eaiculateci, and any over- 
pa 5 'meiit or uiiderpayment would be adjusted. 
Questions having aiisen wbeiher the one-half 
of 1 per cent, per annum paid as consideration 
for the loan and the additiunal 5 per cent, cm the 
deposit value of the securities at the temiination I 
of the loan were capita! or income of the trust 
estate, and how the full half-year’s additional 
] per cent, added to the first dividend payment 
was to be dealt with on the death of a tenant for 
life:— 

Hdi,, that the one-half of 1 per cent, pei 
annum was to be treated as incume and the 
5 per cent, was to be tieated as capital of the 
trust estate. 

EiMf also, that the trustees ought to deduct 
from the fiist fail haif-yeai-’s payment in 
advance of the adflitionaririttuest at the rate 
of J per cent, per annum and to retain ft^r the 
purpose of ultimate adjustment (if necessary) s- 
much of such payment as exceeds the amount 
of such interest at the rate aforesaid for the 
peritxl between the date of tim deposit and the 
date at which such first payment may be made. 
In re Opfenheim. Uffenueim p, Ofpeniieim 
Seville J. [1917] 1 Ch. 274 : S6 L. J. (Ch.) 

193 ; 116 L. T. 7 ; [1916] W. N. 429 ; 

33 T. I. K. 119 

BeUkmeni — Shares parihj paid tip — Ecu' 
simres umed — Call — Bona s — Capital or lacome — 
Tenant for life and remainderman. 

Trustees under the powers given them by 
tho will of their testator retained, as part of 
hia residuary trust estate, 300 shares of lOh 
each, with 21, 10s. per share paid up, in a 
prosperous Australian co. In Kov., 1012, the 
CO. held its annual general meeting and paid 
a large dividend, and issued new shares which 
were offered ratembly to the shareholders, and 
the trustees took up fifty-one shares, their pro- 
portion of tho new shaies, and paid up 2?. 10s, 
per share thmvon out of the capital of the 
testator’s estate. 

In Eeb., 1913, the directors issued a circular 
to the shareholders staling that they had made 
a call of iOs. per share and had deciaied a bonus 
of lOs. iM^r share, both payable on tho same date, 
and that unless advised by the share holklers to 
the contrary before that date the bonus would 
he applied in payment of the caB. Tho circular 
reached tho trustees too late for them to reply 
to it, and the bonus was applied In payment 
of tho call. On the question whether the bonus 
was to Im treated as capital or income of the 
testator’s estate : — 

ifckl, that the co. intended to ca]3italize 
its profits to tho extent of 10^. per share by 
utilizing the bonus to x>ay the call, and there- 
for© the tenant for life was not entitled to the 
bonus. In re Hatton, Hockest v, Hattoh 
M eville J. [1917] 1 Ch. 357 ; 86 L. J. (Ch.) ' 
875 ; 116 L. T. 281 ; [19171 W. N. 21 ; 

61 S. J. 253 i 

ClBflO — Contraband. 

S&e Pbize Couet, col 317. 

— Bemainder— -Sale. 

See Sale of Ouuns, col 372. 


> CAB00 — cumihmed, 

■ — Kc -stowing. 

See SiHFPiSfG, col. 393, 

CAEKIACE—Goods. 

See O-UiEiEii, cnl, 78, Railwat, 
c<;l, 338, Sale of Goons, col. 371, 
and SniFFixo, col. 391. 

CABEIEl — Carriage of goods — Dellvmj “ ex 
skip to railway ” — Excepiioti clause as to liahiliiy 
•■of carriers during wardmi-ing — Jmtifmbh 
^ deposit in carriers^ warehouse — Goods dmiroytd by 
I fire — Liability of carriers, 

\ The j4ts. contraetfcsd with the defta., owmers 
( uf a iiiic of I->eai steamers, for the cariiag© of 
i to be delivered “ ex ship on rail,”” and 

, diiecied them to deliver a particular cargo ** ex 
ship to the railway company to our order.” 
The contract conteined a clause protecting the 
df'ftH. from liability fur damage to tho gooefs by 
i liie whilst (inter alia) being warehouseii. The 
goodi, on arrival at the quay, were placed in the 
liells.’ 'warehouse adjoining thereto, and were 
; destroyed by fire. In an action by the jilts, for 
damages fjt loss of the guuda ; — 

, Ildd, on the facts, that the removal of the 
j gootls to the defts.’ warehi>u.?e was justifiable, 
and, conscijuenxjy, that they were protected by 
the exceptiiuis clause cuatained in the contract. 
Essex Counties Farmers’ Uo-ofbbative 
Association, Li>, v, Xewuiouse & Co. 

Bowlatt J. 88 I. J. (K. B.) 172 

Theft by seroant — Prosecution by carrier — 
Action against carrier — Raiificidim — EdoppeL 
I A firm of tea merchants sent a consignment 
not© to their wharfingers, requesting them to 
deliver three chests of tea to a ry. co. who were 
to carry tho tea and deliver it to certain pur- 
chasers. A carter, who was or had been in the 
sertdee of tho ry. co. but who at the time was 
absent from work on sick leave, presented 
I liimself at the wharf in a uniform and with a 
, horse and cart of the ry. co. and demanded and 
received the tea, which he then converted to Ms 
own use. Tho ry. co. afterwards prosecuted 
him to conviction for larceny, laying the 
property in tho tea in themselves. 

In an action by the tea merchants against 
the ry. co. for breach of duty as common 
j carriers — 

Edd, in the absence of negligence, that the 
defts, were not liable, inasmuch as, though 
they had ratified the de facto possession of 
the tea by the carter, they had not ratified any 
|x>ssession under a contract of carriage. Har- 
risons & Orossfield, Ln. v, London and 
! North-Western By. Co. - - Bowlatt 1. 

[ [1917] 2 K, B. 765 ; 86 L. J. (K B.) 1461 ; 

117 L. T. 570 ; 88 T. I. B. 517 ; 61 S. J. 647 

CASE STATED — ^Non-service of copy of notice 
I of apjieal and case on respondent before 

deposit of case at Central Office. 

I See Army, col. 45. 

GASES 

Table of , p. Hi. 

I Affirmed^ reversed, followed, overruled or 
\ judicially considered during the year 1917, 
1 Table of, p, xlvii. 
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OASES BE¥DIKG.» 

Bee South Africa — BecLuaEaland 
Protectorate, col. 424. 

CAUSE— Accident. 

^S'ce Insuraitce (Accidext), col. 201. 

CAUSE Asisma as a sea risk;’ 

Bee Shipfixu, col. 407. 

CEMETERY COMPANY— Profits. 

See Betexxje, col. 358. 

CERTIFICATE— Exemption— Military service. 
6'ee Army, col. 31. 

— Incorporation — Company — Conclusivencss of 

as to legality of objects. 

See COiMrAXY, col. 92. 

— Superintending architect — London. 

See Loxjdox, col. 2G5. 

CERTIORARI- Ireland. 

See Ieelaxd, col. 227. 

— Order — Home Secretary — Alien — Deporta- 

tion. 

See Aliex, col. 9. 

CESSATIOH — Hire — ^Shipping. 

See Sinppixa, col. 403. 

CESSER OF INTEREST. 

See Revenue, col. 354. 

CEYLON — Boman-Dutoh lavh^Mala fide posses- 
sion — Impensae utiles — Compensation, 

Whether or not under Roman-Dutch law as 
administered in Ceylon a mala fide possessor of 
land is ever entitled to compensation for 
impensae utiles, a person who has acquired 
possession knowing that he is invading the 
eights of others cannot recover compensation 
for works which are not authorized by the owners 
of the property and which he knows alter its 
character. Sinnetamby Chetty v . Elsie be 
Liyeea - - - J. G. f 1917] A. C. 534 ; 

86 L. J. (P. G.) 169 ; 117 L. T. 258 

CHANGE OF CIRCUMSTANCES— -Workmen’s 
compensation — Eeidew. 

See Workmen’s Compensation, col. 
509. 

“ CHARGE ” — Income tax — ^Adtlitional Com- 
missioners — General Commissioners. 

See Revenue, col. 358. 

— Realty — ^Annuity. 

See Annuity, col, 21. 

CHARGING ORDER— Shares. 

iSee Emergency Legislation, col. 160. 

CHARITY. 

Association, See Trust, 
Attorney-General. See Will. 

Charitable Oifty col. 80. 

Chrisfs Hospital. See below, Scheme. 
Ireland. Bee Irelah». 

Hrohaie AUion. See Will. 

Scheme, col, 81# 


CHARITY— 

Association. 

— Association to secure particular benefits to 

members — ^Association intended to be 

permanenL—Purpose obsolete. 

See Trust, col. 444. 

Attorney-General. 

— Assent — Compromise. 

See Will, col. 463. 

Charitable Gift. 

“ Benevolent objects ” — WiU — Gift — Construc- 
tion — Uncertainty. 

A testator domiciled in New Zealand pro- 
vided by his will that a fund should bo held in 
trust for such “charitable bene violent religious 
and educational institutions societies associa- 
tions and objects ” as his trustees should select. 
In an investment clause the will referred to 
“ any .... institution commercial municipal 
religious charitable educational or otherwise — 

II eld t that the gift must bo construed as 
though the word “ and ” were “ or,” and that, 
having regard to the investment clause, it could 
not bo read as though the word “ charitable ” 
governed each of the three following words ; 
t^hat the gift accordingly failed for uncertainty, 
a gift to “ benevolent objects,” whether made 
in England or New Zealand, not being a good 
charitable gift. Att.-Gen. for New Zealanb 
V . Brown - J. C. [1917] A. C. 393 ; 86 L. L 
(P. C.) 132 ; 116 L. T. 625 ; [1917] 
W. N. 127 ; 33 T. L. R. 294 

Charitable use — Gift to vicar and trustees 
to provide an ammal treat or field day for the 
schoolchildren of the parish — Good charitable 
gift In re Mellody. BrandWoob v. Haben 
Eve J. [1917] W. N. 854 ; 84 T. L. R. 122 ; 

62 8. J. 121 

Gift of uncertain amount — Failure of-*-Gift 
of surplus. 

Lands were devised to trustees on trust to 
apply the profit rents for the erection of a parish 
chapel and parochial house on part of the lands 
called the chapel field, which was expressly 
devised on trust for the accommodation of the 
parish^priest for the time being of the parish 
of C. and his successors, and when the chapel 
and house were built, the rest of the lands were 
to bo held upon trust to pay one half of the 
profit rents to the parish priest for the time 
being for masses, and the other half amongst 
the xjoor of the parish to bo divided amongst 
them every Chi-istmas by the trustees and the 
parish priest for ever. 

There was no residuary devise in the wiU, 
The lands were rsold, and the net proceeds, 
amounting to 14431., were paid to the Oommrs. 
of Charitable Donations and Bequests. 

There was no need to erect a parish chape! 
or parochial house, as there were a parish chape! 
and parochial house in the immediate neigh- 
bourhood. 

An originating summons having been taken 
out by the trustees to determine the construc- 
tion of the will and the disposal of the fund : — 

Held, that the gift for masses and for the 
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€HABITY (Cliarital)le Gift) — -cmdiHUifyl, 
prior w<is a cierise of ilio wlioie, subject to a 
gift ilial failed, and not a gift of tlie resirluo 
after a roid gift, and accordingly that llie whole 
net proeeida of sale were applicable to these 
valid eharitahle objeetH. 

ChapuHirhY* Brwt'iii fiSOI) 0 Tes. 404, distin- 
guished, and the principle of that case eraisideied 
and dissented froni. Kelly r, Att.-Gex. (In.) 

O’Conner ME. (Ir.) [18X7] 1 1. B. 1S3 

“ Frtihjknmi mmhiis and orphaiis ” — 
Vuildiif/ of gift. 

By her will a testatrix gyve her residuary 
estate to “ Presbyterian missions and orphans, 
ant! to S. 20/.*’ : — 

Ileid^ lliat tlie gift to “ 'Presbyterian missions 
and orphans ” was a good cliiiritablo gift. 
Jaiksox r. xVit.-Gex. - Barton J. 

[1817] 1 I. K. 3S2 

Christ's Hosxutal. 

Bic below, Scheme, col. Si 


Ireland. 

Btc PiE,L,\Xi), col 221. 


Probate Action. 

• Charities cited and not apf.'cariiig — Coin- 
proniise — ^Assent of Attorney-General 
-^harities bound by comx)roKiisc. 
Will, coL 483. 

Scheme. 


1 CHILB — Tiitcrveution of — ^i^IaiTiago^ — Validity. 

See Bivorci:, col. i iO. 

' — Settlement — Pu^'tr law. 

! S’i’c Pooh Liw, col. 308». 

! GHILDREH— Gift to— 'Will. 

I Aee Will, eoL 474, 

I CHOSE IS ACTI0;?-/;r-,.(r a.Jum.tent—Iud'j- 

\ u\ciit foe coJj — f'Gk hot amount not 

[ entered —Fee 'cni or pC are thU—A.'jign^naU hg 
deed ivilloul coruideration. 

A jiidgmt nt for par-e&sion of land and coils 
had Ih en d cgv* r< d against the d<‘It. The costa 
had been duly taxed, but the amount of 
was not entered upon th»‘ rccorl. »\'hi!e ih«? 
record was in Ih'S form the judgment was 
assigned to the x)h. by d'^^d wilhout cond-lept- 
tion, and notice in writinc of tin* asdgo meat was 
duly gdv I n to the deft. In an action by the pit. 
a . as.odjtu* e t j rf covi r the amount of the c sts: — 
Utkl, that the dc d oxy-rated as a valid legal 
a’S’giihifnt of a pr» sejil de}>t, and that the j)lt. 
wa Vi'jititb d to n e a er. Hambleton r. Brown 
A tkin J. riOl?: 2 K B. 00 ; 80 B. 4. K B.) 

1223; 117 B.T. 146 

CHEISTIAH— .Vnrriage. 

Sea Bivonrc, cd. 114, 

OHKISTIAJSriTY — Part of the cunimoii law. 

See Coj»iPAXY, Col, 02. 

CHBISrS HOSPITAB — Scheme for adminis- 
tration ci. 

>S‘fic Charity, col. 81. 


Ohtui'a Bmplted — Adminidratlmi of — ** Be- 
mnmmioiim " of almoner — Disaretim of gover- 
nors to refuse to appoint — Maindamns. 

Clause, 10 of tlie scheme made under the 
jSndowad 'Schools Act, 1860, for the manage- 
ment of Christ’s Hosjdtol provides that a certain 
mimher of the Coimeii of Almoners shall be 
appointed by the governors ‘'on the recom- 
mendation of,” among other lx>die.j, the Lord 
Mayor and Aldermen of the tliy of London. 
The governors, who contemled that they had a 
discretion as to ap|)omting a person so recom- 
mended, refuscKl to appoint a person recom- 
mended by the Lord Miiyor and Aldermen : — 
Ileldf (1.) that the word “ recommendation ” 
in clause 10 must be construed as a nomJhatiun 
u|x>n which the governors wore ix>und to act, 
and (2.) (Avory J. doubting) that, in the circum- 
Btences, mandamus was the prox>er remedy to 
compel the governors to perform the duty of : 
appointing the jicrson recommended. Bex v. 
Ohbist’s Hospital Goveenoks. Fj; parte 
Botn - - . Biv. Gt. [1817] 1 K. B. 19 ; 

8§ B. J. (K. B.) 1494 ; 14 B. G. S. 975 ; 
115 B. T. 545 ; 11916] W. H. 822 : 
60 4. P.428;32T. B. E.594 

CHASTERPABfY. 

See SmvFma. 

CHAfTlBS-~-Heirloom8--.Traste of, 

S^e Heirlooms, col. 186. 

CHXOTE-Bank. 

See Bank, coL 55. 


CHITBCH OF EUGBAEB—Lay reader. 

See Army, coL 34. 

CITY OF BOHBOE C0BST-- Action begun in 
— ^'Pransfer to High C *urt. 

See SiiiPt*iN({, vol. 392. 

CIASSIFICATIOH — Mvi-sh uiai.=e— Be .v.-riplion 

of goods. 

See Railway, eol. 3X2. 

CLOG — Equity of redeia]>tii»n. 

Sec Company, cub 85. 

CODE — ^Telegraphic, 

^'ee CopiTEiaiiT, col. lib. 

CODICIL. 

A'ee Will. 

COIES-~Gif t oL 

See Will, col. 462. 

COLBISIOE — Sliipping. 

See Shipping, coL 409. 

COMMEECIAB ADVEHTDEE—Prus tration. 

See Shipping, coL 401. 

GOMMEECIAB DOMICIL. 

See Fiuze Goukt, col. 324. 

COMXISSIOH — eonfracf — Arficle^ “sold”— 
UVaiAer commandeertd articles included. 

Where an empiuyeo is entitled, in addition 
to his salary, to a commission on articles “ sold ” 
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COMMISSIOH— 

by Ms employers, lie has no right to such com- 
mission on articles commandeered by the 
Government from Ms employers under s. 115 
of the Army Act. Thompson v. Beitish Beena 
Motos Lobbies, Ln. - - - HcCardie J. 

S3 T. L. E. 187 

/See CoHPAHY— Manager. 

— Contract — Determination — Eight to com^ 

mission after agency determined. 

See Eeincipal and Agent, col. 311. 

— Evidence — ^Divorce. 

Bet Ditobcb, col. 143. 

— Excess profits duty — Business — Iverson con- 

cerned in management — Eemunera- 

tion. 

See Eevenhe, col. 355. 

Excess profits dut7j — Company — Managing 
director — Commission on “ netprofits^^ — Finance 
{No. 2) Act, 1915 (5 6 Geo. 5, c. 89), 33. ! 

Fellows, Ld. v. Gockeb * j 

Neville J, [1917] W. N. 299 ; 62 S. J. 54 

Excess profits tax — Contract — Manager — 
Annual net profits — Commission on — Deduction 
— Finance {No. 2) Act, 1915 (5 6 Geo. 5, c. 89), 
Fart III. — Finance Act, 1916 (6 7 Geo. 5, 

c. 24), Fan IIL 

The pit. was engaged as manager of four of 
the numerous branches of the defts,’ business, 
his remuneration being a commission of 15 per 
cent, of the net profits of those four branches 
treated as a whole. In computing the not 
profits of the four branches for the purpose of 
ascertaining the sum due to the pit. for com- 
mission the defts. claimed to deduct a propor- 
tionate amount of the “ excess profits duty ” 
payable in respect of the profits of their busi- 
ness : — 

Eeld, that the “ excess profits duty ” could i 
not bo deducted in computing the net profits ' 
upon which the pit. was entitled to receive a 
commission. Thomas v. Hamlyn & Co. 

Eowlatt J. [1917] 1 K. B. 527 ; 86 L. J. 

{X. B.) 1009 ; 116 L. T. 475 ; 

33 T. I. E. 129 

Excess profiU tax — Contract — Manager — 
Profits — Dediixiion — Finance (No. 2) Act, 1915 
(5 6 Geo. 5, c. 89), ss. 38, 40 — Finance Act, 

1916 (6 7 Geo. 5, c. 24), 45, 48, 49— Jfmi- 
iiom of War Act, 1915 (5 <& 6 Geo. 5, c. 54), 
Faxtll. 

By an agreement of service mad© in 1913 
between a co. and its manager it was provided 
that whenever the profits of the co. made during 
the financial year wei?© more than suMcient to 
pay the preference dividends, and also a divi- 
dend of 7 per cent, on the ordinary shares, the 
manager, in addition to Ms fixed salary, should be 
paid by way of commission a sum equal to 5 per 
cent, of the excess. The oo. made excess profits 
within the meaning of the agreement. 

Upon a summons raising the question 
whether, before ascertaining such excess, the co. 
was or was not entitled to deduct the excess 
profits duty payable under the Einance (No. 2) 
Act, 1915, and the Einance Act, 1916 ; — 

MM, that the excess profits duty was a 
coht^mtioa to the Exchequer of a proportion 


QGWMMSltM--coHfbnicd, 
of the co.’s profits standing on much the same 
footing as the income tax, and ought not to be 
deducted before ascertaining the excess jjroiits 
on which the manager’s commission was to be 
calculated. Willlim Hollins & Co. v. Paget 
Eve J. [1917] 1 CM 187 ; 86 I. J. (Ok) 287 ; 
118 L. T. 9; [1916] W. N. 429; 61 S. J. 176 

— Traveller — ^Agency determined — Contract- 

Illegality — Suspension — Dissolution. 
See Peincipal and Agent, coL 312, 

COMMISSIONEES — Licom© tax. 

See Reventfb, col. 358. 

— Land tax. 

See Eevenhe, coL 361. 

— Severs. 

See Sewebs,Commissionees of. 

COMMITTEE — Eriondly society — J urisdiction. 
See Feiendly Society, col, 182. 

— Lunatic — Testator — Servants engaged. 

See Will, col. 463. 

“ COMMODITIES. » 

See Pbize Oouet, col 324. 

COMMON — Regulation — Emroacfimcni — Bonn^ 
daries — Map adndssihle in evidence and 
conclusive — Ditch width — FresiimjMon of owner- 
ship — Conservator' s right to sue — Comnons Act, 
1876 (39 40 Viet. c. 56), s. ZOMtaiuie of 

Lhnitations. 

Oollis V. Amphlbtt - - Xounger I. 

[1917] NT. N. 291 ; 62 S. J. 37 

COMMON EMPLOYMENT— -Mere Volunteer- 
Volunteer with interest — Liability of 
master for negligence of servant. 

See ]Masteb and Servant, col. 272. 

COMMON NDISANCE— Canada (criminal law) 
— Indictment. 

Bee Canada, col. 71. 

COMPANY. 

Alien Enemy . See Alien Enemy* 
Amalgamation, col. 85. 

Articles of Association, col. 85. 

^Association, Articles of. See above. 
Articles of Association. 

Association, Memorandum of. See 
below, Memorandum of Association. 

Capital, col, 87. 

Costs, See Costs. 

Debentures, col. 87. 

Directors, col, 90, 

Dividend, col. 91. 

Excess Profits Tax. See Commis- 
sion and below, Shares. 

Incorporation, Certificate of. See be- 
low, Memorandum of Association. 

Lease, Bee Landlord and Tenant. 

Maintenance of Suit, See MalnteN" 
ANCE (Suit). 
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COMPAKY' — 


C0MFANY (Articles of Assodatioa)— 


MniLfificr, Cou^iissio's-. 
Jlceiing, col» 91. 

JlfMorandum of A^’^ociaimtt cot 02. 


land nii^jht al-5% hy a rcsiduti* n to tliafc elTcet* 
! forfeit the shares subject to aucli Ib n. 

! The holder fi fully-paid shares brought an 
' ^etii-n u'^'diist the cr*. and its directors asking 


Mortgem, cot fji. ^ d»-^eiirrxti'-'n, in cifect, that Ms ftiliy-pyid 

^ , ,! -shares tseie not subjeet to the power cd for- 

Objects,^ .^ce above, iffeniorandum of debts cn tie ground that it was 
Asaociation. _ ultra viie^ r.nd iLegal There had been no 


Prospect lid. See ab-jve, Directors. 
JtecoiiMmcikn, See AcsTniLiA. 
litgidration^ cot Ob. 

Shares, ml 05. 

Uiim Vires, col. 07. 


liircrt to forfeit the ^Atds shares: — 

! Held: (1.) That the pit. was not prema til id 
i in coining to the Court, as his lights had already 
; Ix-en invaded and his pruperty damaged, 
j (2.) I'kat under this the forh-iture 

jfor debts due from a member general!}’, as 
! distinct fimn tliose due from him as a con- 


Alien Enemy, 

Stc Alilm Enemy, cul. 17. 
Amalgaiuatien. 


1 tiibutory, wuiild amount to an illegal reduct t n 
pi C'a]aral. 

i (.‘b) Thai the lien 1>cing on rrjuitaldo clifirge 
: hi il'e jiiinre ( i a mortgage, the jpower to forfeil 
’the on his f dlure to ledtem on 


Scheme of arrangaaent — Compnos, !><c tr ' -ievt n d i\A nodiee, was a eh»g rai the equity cT 
arrangement ” — Sanction, of ^ Codrt — t‘o 2 apanii.- , :t(b>mpti< n and as Mieh invalid and ultra vires, 
(C'oii'ifoh’dtdEow) Ac'd IbOH {8 /iV//r. 7, t‘. tlbj, l-<i. ' ‘ind lise pit. was ihetefoio entitled to the 
An aSHuraiiee en. presented a petition ujalei )>]. rl irati. n tdaiiued. ilopKiNSON r. MukTIMEk, 


ri. 120 of the. Comjjunies (Uons.-ildatlon) Aet,i i-fAimcx & C-. - Eve J. A917] 1 Ch. 61G ; 

1 W8, for tiio sarictinii uf the (’ourt to a pnoje-sed I 86 L. J. (Ch. ) 467 ; 116 L. T. 676 : 

arrangement fur the fusion of the co.’s interests i 1 1917^ W. H. 96 j 61 S. J. 384 

with those of a marine insurance co., and for ; 


the iubdi vision of its shares in order to carry 
out tho arrangement. The sebome involved 
that each of the jicditioning cods sMu'chfdJt-rs 
should contribute a portion of liii holding in 
the CO. to be transftiTtd to the marine insurance 
to. arid its shareholders, and it had been 
approved by the requisite majority of the 
share holders in general meeting. 

Younger J., while approving "the sc heme as 
being advantageous to tho inicirests of the eo.. 
refused to sanction it cn tho ground that b. 120 
necessarily involved scano kind of dispute ru- 
difficulty to bo resolved by a coiripromise or 
arraiigement, and that there was m.ne shown 
to lih/i in the ])iesent case : — 

/leid, on ap|x;*al, that the sc*htme, though 
not a “ compromise,” wms an iimirigemcnt ” 
within tho sectiui, and that there was 
ground for limiting the meaning of the v/urd 
arrangement ” to something analogous to a 
compromise. 

Decision of Younger J. reverHt«1. In, 
Guabdiah Assueanck Co. - C. A. f 19171 
1 €h. 431 : 86 1. J. (Ch,) 214 ; [1917] 
H. B. M, 113 : 116 L. T. 193 ; fl917j 
W. H. 26 ; 83 T. L. E. 169 ; 

61 S. J, 232 

Article 1 of Association. 

Arlicks, nlkratkm. of — Special rcrohdiom — 
Validitg — Fullg-puid rhvnd — Lien on sLares — 
Forfeiture for dibi:, — Uliia liru — likgnl rediu:- 
iion of capiiai---Vifjij 07h cquitif of rtduhpdlon. 

Art. 22 of the articles oi* assoeiathn cd a 
limited co., as altered by a spceul resolution, 
provided that the co. should have a tirst and 
paramount lien upon ail the shares registered 
in thc^ name of each member fur the debts, 
liabilities, and engagements of such member. 
Alt. 23 provided that the board might sell the 
shares for tho purpose of enforcing the lien. 


; amhllng mm.'pnny to compel sale of 

I Aiueehold'-t'd dhnrcd — Price fijcable by company 
: — Sale directed at nndervaliLe — Oppressive 
pictiou by vvforily of shareholders — Fraud — 
j Bo7ia fidci — Ultra vires. 

The deft, co, was incorporated in 1012 with 
the object cf furthering the interests of a federa- 
tion of bedstead manufacturers, and of forming 
a convenient means for the investment of the 
funds cf the feduraticn. The rules of the federa- 
tarn provided for tho payment by each member 
of 1 iper cent, of each month’s sales to form a 
reserve fund, which was to be invested and 
the iiicume. paid to the members in due pro- 
j poitkn. The practice followed was that sums 
so paid by in embers w’cie paid to the deft, co., 
and shares in that co. issued to the members in 
respect of their respective payments. Tho pit. 
in this way liccamo the holder of shares in trust 
jfnr the x^lt. cn., w'hich was a member of the 
jfcdcratif n. Ait. 06 of the deft, eo.’s articles of 
assoi'iatii.n provided that the co. in general 
meeting might, by resolution passt^r by a 
three-fourths majority, “determine that the 
shares of any member shall .... be o%red 
for sale by the company to other members and 
any such resolutkm may fix the price to be 
paid ” at any price not being less than b». per 
share, “ and in (-use no such price shall be so 
fixed the price shall be 1^. per share,” The 
pit. CO. haviirg left the federation, the deft, co, 

I passed a resolution by' the requisite majority 
I for the sale of the pit.’s shares at 1^. a share. 

I It was admitted that in so doing the deft. co. 

I had directed a sale at a gross undervalue with 
I the pntention of punishing the pit. co. for 
leaving the federation and thereby assisting 
I to keep the federation together ;< — 

! Meld, on the construction of the article, that 
lit w'as open to the requisite majority of the 
UharehoHers in general meeting to direct a 
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COMPANY (Articles of Association)— 
sale of a niemljer’s shares at less than their real 
value, and that the fact that their resolution 
provided for a sale at a gross undervalue was 
no evidence that they acted oppressively or 
fraudulently, or that they acted otherwise than 
in bona fide exercise of the power conferred 
the article* Philups v. Makitfactxjbees’ 
Secueities, Ln. - C. A. 86 L. J. (Gh.) 305 ; 

116 L. T. 290 
Association, Articles of. 

Sec above. Articles of Association, 
col. 85. 

Association, Memorandum of. 

Sec below. Memorandum of Associa- 
tion^ col. 02. 

Capital. 

Ik daciiOR of — Pclition — Practice, 

On a petition for confirmation by the Court 
of a reduction of capital, the reduction taking 
the form of paying ofi paid-up share capital 
and the petition not alleging that such cajdtal 
was in excess of the wants of the company. 
Younger J. in confirming the reduction, subject 
to an affidavit being produced in general terms 
to the effect that the co. would still have capital 
sufficient for its needs after such pa\Tnent off, 
required the |>etition to be amended by stating 
that the capital proposed to be paid off was in 
excess of the wants of the co. In re Taeapaca 
anb Tocopili^a Nite.^te Co. 

Younger J. [1917] W. H. 366 ; 62 S. J. 122 

Peduciion of-^Subdivision of shares partly 
paid up — Pesuliing shares partly paid and wholly 
unpaid — Surrender of ickolly unpaid shares — 
Companies (Consolidaiicm) Acf, 1908 (8 Edw. 7, 
c. 69), ss. 41 (d), 45, 46 (a), 120. 

The issued share capital of a co. consisted of 
640 shares of 500^. each on which 185Z. per share 
had been called up and paid* The Court under 
s, 46 (a) of the Act sanctioned a special resolution 
reducing this capital by {a) dividing each issued 
share of BOOL mto five shares of lOOL each; 
{b) apportioning the 185L called upon each issued 
600L shaie equally between tbiee of the lOOL 
shares resulting from such subdivision, leaving 
a liability of SSL Qs. Bd, on each of such three 
lOOL shares; and (c) surrendering for re-issue 
when required the remaining wholly unpaid two 
shares of lOOL each resulting from such sub- 
division of each issued 500L share. In re 
BoltoswELLA Rtjbbee akd Tea Estates, Ln. 
AifB Reduced - Neville L [1917] 1 Ch. 213 : 

86 L. J. (Ch.) 223 ; 116 L. T. 868 ; 

[1916] W.N. 413 

See Capital ok Income. 

Costs. 

Bee Costs, cob 118. | 

Debentures. 

Debenture-holder’s action — Costs — 

Taxatiem. 

See Costs, cob 118. 

,, . ‘Imolmnt ccmpmy^DebtHitures issued mthiu 
lir«e mmihs of winding up — Pebminres to secure 
pmi'bM fuiwte' advmces — PresK admnee repaid 


COMPANY (Debentures) — eoiitlumd, 

before winding — Mcarare of validity — €om- 

panies {Comolidaiion) Act, IfiOS (8 Edw. 7, c. 69), 

s. 212. 

Within three months of winding up, an ■ 
insolvent co. issued debentures to their bank to 
secure their loan and current accounts. The 
loan account, on which a considerable sum was 
owing, was left untouched, but the bank subse- 
quently advanced more than the value of the 
debentures on the current account. At the 
time of the whiding up, however, there was 
notifing duo on current account, the advance 
hawng been discharged b 3 r payments to that 
account in the ordinaiy course of business : — * 

Held, that under s. 212 of the Companies 
I (Consolidation) Act, 1908, the debentures so far 
■ as issued as security for the past debt on the loan 
account were invalid, and so far as issued as 
security for the fresh advance on the current 
account they were only valid to tlie extent of the 
monej’ owing on that account at the date of the 
winding up, and, this being nil, thej'^ were wholly 
invalid, hi re Hasuman, Cekisty & Lilly, 
Ld. CnEiSTY V. The Go. - - Astbury J. 

[1917] 1 Ch. 283 ; 88 I. J. (Gh.) 256 ; 

[19171 H. B. B. 80 ; 116 I. T. 283 ; 

[1917] W. H. 26 ; 33 T. L, B. 167 

Payhieni — Ho place fixed for — Death of 
deben iu re-h older — Exec u ior — Delay i n reg isira- 
lion of probate — Ho legal tender — Interest until 
date of payment — Liability of company. 

Where the registered debenture of a co, 
does not contain any provision appointing a 
particular place for payment, 'it is the duty of 
the CO. to sc(.’k the <lcbentu re-holder, if he is 
within the realm, and make legal tender of the 
money on the due date without request ; and 
in a case where no such legal tender has been 
made the holder of such a debenture, wdio from 
oversight, carelessness, or other cause has 
neglected to present his debenture for payment 
off on the duo date, can recover from the co. 
interest on the principal moneys thereby secured 
down to the date of actual payment* 

Decision of Eve J. [1917] 1 Ch. 527 affirmed. 
Fowler v. Midland Electexo Corporation 
FOR Power Distribution, Ld. - - G. A. 

[1917] 1 Ch. 666; 86 D. L (Ch.) 472 ; 

117 L. T. 97 ; [1917] W. H. 163 ; 

S3 T. D. B. 322 ; 61 S. J. 469 

Receiver and manager — Appointment of — 
Affidavit of fitness — Alisleading statements — 
Discharge — Description of deponent — “ Director 
of public companies ” — “ Ji erchani ” — /»- 
sufficiency — 0, XXXVin,, f. 8. 

In a debenture-holders’ action by the pits, 
one J. S* had been by order of Nov* 24, 1916, 
appointed receiver and manager of the property 
and assets of the delts. In an affidavit of 
W- C., described as a “ director of public com- 
panies,” he stated that for five years past he had 
known J. S., of No. 1, R. Street, A., accoun- 
tant,” the proposed receiver and manager, that 
the accountant had carried on business as such 
for upwards tff five years at "No. 1 , B. street and 
elsewhere in the city of Loudon, and that J. B* 
was a person of respectability and a fit and 
proper person to be appointed receiver and 
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COMPANY (Debsntures) 

manager of tLe uefts/ proix^rty aucl 
J. S. was, aecoidiiig to tlic evidence, secretary 
to a political league, and liad an office at Xo. i, 
Jl. Street for two months past, and there w’as 
no evidence that he had ea.rrkcl fsn business as 
ail aecijiiiitaiit. On motion to dkeharge J. S- 
fruifi the leceiveiship : — 

/ieM, that tlie appointment had been pro- 
cured by means of a misleading allidavit, and 
the receiver must be discharged. There was 
no lehection upom J. S. ixjrsonally. 

“ Director of public companies ” or “ mer- 
chant ” is not a proper description of a deponent 
in an affidavit, and does not conform to the. 
refiuirements of r. 8 of 0. xxxviii. In re Ojiitbch 
Pebss, Lb. VrcToiiiA House Pbintx:!JG Co., 
Lb. i\ CnuiiCH Pbess, Lb. - - Eve J. 

116 L. T. 217 ; [1917] w. H, 30 

Valid i iij — Edo ppel — j adk uta — Ted 

action— 0. XVI. J n 8. 

By a deed executed in 1805, pro|Kniy of a 
distiliery co. was cunveyed to trustees fur the 
holders of stuMiiid debentures to be thereafter 
issued. The articles of asSLiciation of the eo. 
provided that no director should vote in respect 
of any matter in which he was individually 
interested, the quorum of directors being fixed 
at two. 

D., a director of the co., advanced moneys 
to the CO. on the security of manufactured 
whisky of the co. stored in a warehouse, and 
also upon second debentiiies issued to him by 
the CO. in 1903, but forming part of the series 
secured by the trust deed uf 1895. There was 
admittedly no quorum of independent directors 
present at the meeting which purported to 
authorize the issue of these debentures to D. 

The present action was instituted in 1905 
by the pit, on behalf of himself and all other 
holders of first debentures claiming a declara- 
tion that certain first mortgage debentures Tvere 
well charged on the property of the co., and a 
liquidator was subsequently appunted (Oox v. 
iJMin aUy DidiUeru [1906] 1 1. K. 446 ; [1915] 
1 L E. 345). 

In 1909 D. instituted an action for a declara- 
tion as to his rights against the co. in liquidation 
and the trustees for the second debenture- 
holders. The latter defts. delivered n% defence, 
and D. obtained judgment against them by 
default. The co- imiseached D/s right to claim 
a lien on the second debentures, on the ground 
that these were not registered under the Com- 
panies Act, 1900, but no point as to the absence 
of a proper quorum at the meeting wiiich pur- 
ported to authoiize the issue of D.’s debentures 
was either pleaded or sjjeeifieally relied upon 
in argument. D.’s action subsequently resulted 
in a declaration by the H; L. that D. was not 
entitled to a valid pledge of the whisky, but 
was entitled to a valid lien on the debentures 
for the amount of his advances to the extent 
of the property comprised in the trust deed. 

On the hearing of a memorandum from the 
Chief Clerk in the present action - 

Held, by the C. A. (Ir.), reversing the order 
of Barton tT-, that the holders of valid second 
debentures. Issued by the Co. in 1895, were 


^ €0MTAHY ( Bdbeatures) — Ciodinmd. 
jauJiicJ<-ntly rppresenk'd by the trustees for tlio 
j second delxmture-holders in the action brought 
I by D. against the co. and the said trustees, and 
1 that the order of the H. L. in the latter action 
I o|;e rated as an estop jxd so as to preclude the 
i h‘ dders from ndyiug in the present action on 
1 the invalidity in the ciuation of D.’s deberi- 
jtures, Cjx e. Duelix City Distillery Ou. 

; C. A. (Ir.) [1917] 1 1. E. 203 

j Directors. 

I Power to remove — General meeting — Coni- 
panies Clatue-'s OonsoUdalion dci, 1815 '8 <9 0 
TicL c, 16), .y. 01. 

West 8omeb3et MtxEEaL Ev. C.'u. v. 
Eouixsox - Astbury J. 1 1917] W. If 374 : 

34 T. L E*: 132 ; 62 S. J. 175 

Projpectaa — Untrue date^nenU — LiMUty of 
' director— Death of direchr — Actio permnalU 
moriiur cam pernona^* — -Companies {(JonsoUda- 
tion) Ac?, 1008 (8 Edtr. 7, <\ 60), s. 84, sab-s. 1. 

The liability of direjtors, promoters, anil 
ethers, under sub-s. 1 of s. 8i of the (Jjmp inies 
(ConsjUdation) Act, 1008, to pay compensition 
to subajribers for shares or debentures f< »r loss or 
danidgo austainod by untrue stafcomeiits in 
pnjspeetuses or reports is a liability in tort, and 
I an action in respect of sur?h liability does not lie 
' against the executor of the tortfeasor unless by 
the latter‘3 tortious act property or the proceed:} 
or value of x^xoperty belirnging to the person 
■ injured have been added to the tortfeasor’s 
' estate. 

' Shepheard v. Bray [1906] 2 Gh. 235 not 
follow^ on this point. Oelpel v. Peach 

Sargant J. [19171 2 Gh. 108 ; 88 L, J. (Ch.) 

745 ; 117 L. T. 84; [1917] W, If. 144 ; 

61 S. ;F. 460 

Tran sfer of shares — Restrktiona on transfer— 
Itefasal of one director to attend directors^ meeting 
, — luabiUty to obtain quorum — liectification of 
* register of members — Companies (Consolidation) 
Act, 190S (8 Edic. 7, c. 69), 5. 32. 

A shareholder, whether in a public or in a 
private co., has a property in Ms shares which 
he has a right to dispose of, subject only to any 
express restrictions which may be found in the 
articles of association of the co. 

The law stated in In re Bede Steam Shipping 
Co. 1 1917] 1 Ch. 123 is applicable as well to shares 
in a private as to shares in a public eo. 

The articles of association of a private co. 
provided that no share should be transferred 
to any person not already a member without 
the consent of the directors. There were two 
directors only, E. and F., E. being the chairman 
and having in that character a casting vote. 
The quorum necessary for the transaction of 
business was two. E., without first having 
obtained the consent of the board, executed 
transfers of some of his shares to persons not 
already members of the co. and sent the trans- 
fers to the CO. for registration. F. purposely 
refused to attend board meetings summoned 
to consider the transfers in order to prevent a 
quorum being formed. On an application by the 
transferees under s. 32 of the Companies (Con- 
solidation) Act, 1908 i 
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HeM^ tlial tlie articles did not rerj^uire tlio | 
directors’ consent to be obtained before the 
execution of the transfers and that the transfers 
therefore were not inoperative documents, 
though they had no legal effect till the consent 
of the directors had been obtained and registra- 
tion effected. 

/fc/d, also, that P. could not by wilfully 
refusing to attend board meetings prevent the 
transfers from being registered, and that the 
transferees under the circumstances were 
entitled to an order directing the co. to register i 
the transfers. In re Copal Varnish Co. 

Eve J. [1917] 2 Ch. 349 ; 117 L. T. 508 ; 

[1917] W. 2^. 254 

Dividend. 

Net pro {its — Previous losses — Availability of 
profits for dividend. 

!rhere is no obligation on a limited co. to 
the effect that unless its paid-up capital is 
intact or until it has fii*st made good ail losses 
incurred in previous years it shall not distribute 
as dividend the clear net profits of its trading. 

Decision of Peterson J. (33 T. L. B. 6U9) 
affirmed. ffiiiE Ammonia Soda Co. v. Chamber- 
lain AND Others - C. A. 34 T. L. E. 60 : 

62 S. J. 85 

Excess Profits Tax. 

See CoaiMissiON, coL 83, and below, 
Shares, col. oK 

Incorporation, Certificate of. 

See below, Memorandum of Associa- 
tion, col. 92. 

Lease. 

— Assignment. 

See Landlord and Tenant, col. 244. 

Maintenance of Suit. 

See Maintenance (Shit), col. 270. 

Manager. 

V — Commission. 

See Commission, col. 83. 

Meeting. 

Voting by proxy — Proxies to be lodged two 
days before meeting— Adjourned meeting — Proxies 
lodged after date of original meeting hut before 
adjourned meeting — Invcdidity. 

Where the articles of a co. provide that “ The 
instrument appointing a proxy shall be deposited 
at the registered office of the company not less 
than two clear days before the day for holding 
the meeting at which the person named in such 
instrument proposes to vote,” proxies lodged 
after the date of an original meeting, but more | 
tlpn two days before the day fixed for an 
adjournment thereof, cannot.be used for the 
purpose of voting at the adjoHmed meeting. 

SccMing v. LormU (1851) 3 H. L. C. 418 
applied. 

Decision of Astbury J. [1917] 2 Ch. 41 
affirmed. McLaren v. Thomson - - 0. A. 

[1917] 2 Ch, 261 ; 84 L. J. rCh.) 713 ; 

117 L. T. 417 ; [1917] W. M. 2l4 ; 

33T.L.B.463 ; 61 S. J. 576 
’ Bee Wow, Ultra Vir^, ool 97. 
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Memorandum of Association. 

Dividend — Payment of cumulative— Discre’ 
tion of directors — Frofils — Reserve fund* 

The memorandum of association of a co. 
provided that the profits should be applicable 
(1.) in payment of a fixed cumulative prefcreii- 
tiai dividend” of 7 per cent, on the preference 
shares, (2.) in payment of a cumulative divi- 
dend at a rate not exceeding 2s. per shaie” 
on the ordinary and B shares, (3.) the surplus 
(if any) was to bo carried to a reserve fund till 
such fund reached a certain sum, and (4.) subject 
as aforesaid and to art. 126 of the articles of 
association the ordinary shares were to confer 
the right to ono-haif, and the B shares the right 
to the other half, of the profits or other moneys 
available for dividend which it should be 
determined to distribute. 

Art. 120 x>rovided that the directors should 
set aside out of the profits the sum provided 
for in clause 3, and might, before recommend- 
ing any further dividend under (4.), set aside 
out of the profits a further reserve fund and 
carry forward such sums as might be deemed 
I exi^edient : — 

If eZd, that clause 2 fixed a rate of dividend 
and did not merely impose a limit, and that 
where the company had a sufficiency c»f profits 
to pay the whole of the unpaid balance of the 
cumulative dividend of 2s. a share on the ordi- 
nary and B shares they were bound, after 
providing for the dividend on the preference 
shares, to pay the whole of such unpaid balance, 
and the requirements of clause 2 were not 
complied with by merely paying any dividend 
not exceeding 2d*, per share on the ordinary 
and B shares. Evling v. Israel & Oppen- 
HEIMER, Ld. - - Eve J. [1917] W. K. 325 ; 

34 T. L. E. 109 

Objects —Legality — AntbOhrisiian company 
— Bhisphemy — Capacity to receive gifts — Bequest 
to company — Validiiy-^onchsivemss of certifi- 
cate of incorporation cts to legality of objects — 
Blasphemy Act, 1697 (9 10 Will. 3, c. 32 [9 

Will 3, c. 35, Rev. Stat.]) — Comqjmies Act, 1900 
(63 64 Vki. c. 48), s. 1. 

The Secular Society, Ld., was registered as a 
CO. limited by guanantee under the Companies 
Acts, 1862 to 1893, The main object of the co., 
as stated in its memorandum of association, was 
“ to promote .... the principle that human 
conduct should he based upon natural know- 
ledge and not upon supernatural belief, and that 
human welfare in this world is the proper end of 
all thought and action ” ; — 

Held, assuming that this object involved a 
denial of ^ Christianity, (1.) that it was not 
criminal, inasmuch a/s the propagation of anti- 
Christian doctrines, apart from scurrility or 
profanity, did not constitute the offence of 
blasphemy; and (2.) (by Lord Dunedin, Lord 
Barker of Waddington, Lord Sumner, and Lord 
Buckmaster; Lord Binlay L.O. dissenting) 
that it was not illegal in the sense of rendering 
the CO. incapable in law of acquiring property 
by gift, and that a bequest “ upon trust for the 
Secular Society Limited ” was valid. 
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The priiidple •»! Rpg, v. Ilmnmg aud Fooii , 
(1883) 15 Cux, C. 0. 231; Cdb. & il 120 applied. 

Briggs v. Eartlcg (1850) 10 L. J. (C£) 410 , 
and Co^mn v. MPMoafti (1807) L. B. 2 Ex. 230 ; 
overruled. j 

The cojieludveue.si of tJio certificate of ! 
incurpuiution the jegillty of the ohjeetn ' 

of the f< f. cuusifiered. 

lieeidoii (if the C. A. [1915] 2 Gh. 447 
aifiriued. Bow:!^uh v. Seoulak Society, Ed. 

H L. [1017 ' A. €. me ; 8SL J. ( €h t 568 : 

117 L T, 161 ; 1017] W. H. 169 : 

S3 T. L. E;376 ; 61 S. J. 478 

Objects, Bxtetisiif/i — Fttlii*mfw coitfinnalloti 
— Advertliem&ht of new objedi — i ompanics {Cod- 
mlidatio/i) Act, ioOS (8 Bdti\ 7, c. GO), &\ 0, 
siib-s. 3. 

A procedure siuiiinoiifej vva^ i.-ssued rui Jun. 5, 
1917, by a co. uaidng for direction as to the 
advertising of a petition under 8. 0 of the 
Companies (Cons' Oidatiun) Act, 1908. The co. 
was possessed of ample orking capital, and had 
no debenture debt. On Jul. 4, 1917, a petition 
was presenter! by the eo. for eontirmation of an 
alteration of its moinoranduni effected by a 
special resolution passed and contirinod at extra- 
ordinary general meetings, and giving extended 
jx^wors to the co. sjxjcifiod in numerous new 
clauses. The petition showed that in addition 
to the co.’s regular business it had for some time 
past bc»n carrying on certain brick works situate 
in Tunis which had been taken oyer in satisfac- 
tion of a bad debt due from a local agent, the 
land in question being vestal in the names of 
trustees and worked by a syndicate. The pro- 
posed extenjsion of the objects of the co. was to 
enable it to carry on this undertaking and others 
as part of its business. 

Eve J., after referring to In re John Brown S 
Co. [1914] W. H. 434 ; 84 L. J. (Ch.) 245, said 
that the alterations would be sufficiently adver- 
tised if the notice inserted in the newspapers 
discluBed the real extent to which the contem- 
plated additional powers went, and ala'j indi- 
cated the ancillary powers wffiich were conse- 
quently needed ; and the judge in chambers 
must be satisfietl of the sufficiency of the notice. 
He referred it to the Master to decide upon the 
pajwrs in which the advertisement sJfouid appear, i 
to include a local paper, hut not one in Tunis. 
Such advertisement need not set out the resolu- 
tion verbatim, but should be on the lines of the 
order made in chambers on Apr. 17, 1916, in In 
re Devonshire Park and Baths Co. [1916 D. 09]. 

The schedule to tiiOordercoiitaine<l thefo.m 
of the advertisement notice. Eve J. after- 
wards made an order C'jnfirming the lesolutions 
for the extension of objects. In re Atlasjtic 
Batmt Fxjbl Co. - Eve J. [1917] W. K. 214. 253 

Objeds, Statement of — AuclUary powers— 
BetlaraMon that all clauses independent — UUra 
vires — Vompanies {ConsoUdaUon) Ad, 1908 (8 
Edw. 7, c. 69), a. 3. 

The memorandum of association of the 
E. CO. contained an objects clause with thirty 
sub-clauses enabling the co. to carry on almost 
eve^’ conceivable kind of business which a 


COMPAHT (Memomudim of Associatioaj — 
coitii’iued, 

eo. could adopt, ^ub-clau^e 1 authorized the 
CO. to aetxuire, take over, work, and develop 
any licences, concessions, estates, plantations, 
and properties, and in particular four specified 
licences to coiIe»d rubber, balata, and other 
like substances from the Crown lands of a 
British colony ; and ftub-elau.se 12 authorized 
the eo. to buv or c^th-'Twise acquire in any way 
and hold, scU, or deal vuth or in any stocks or 
1 shares of any co. ; and tlie objects clause con- 
; eluded with a declaration that every sub-elauLie 
I should be construed as a sutotantive elauho 
land not limited or restricted by reference to 
I any other sub-clauae or by the name of the co., 

; and that none of such sub-clauses or the objects 
I specified therein should be detuned subsidiary 
I or auxiliary merely to the <jbjects mentioned 
' in the first sub-clause. 

The E. CO. und<?rwrote and had allotted to 
! it shares in the A. co., and these shai’es were 
transferred to the L. co. 

I All three cos. being in liquidation, the 
i liquidator of the A. co. settled the L. co. <m the 
jA list of coutributoricd and the E. co. on the 
B list in rcftp^cct of these ^hare.^. 

On an apjdication by the liquidator of the 
E. co. to vary the B fist by »ti living out that 
co.’s name on the ground that the underwriting 
was ultra vires that co. : — 

BelB by the 0. A., affiriniiig the decision 
of Xeville "j., that the memorandum must be 
! construed according to its literal meaning and 
I that the underuTiting was intra vires. 

I In re Oenmin Date Coffee Co, ( 1882) 20 Ch. B. 

1 169, In re Crown Bank (1890) 44 Ch. B. 634, 
and Stephens v. Mysore Beefs (Kangundy) 
Mining Co. [1902] 1 Ch. 745 discussed. 

Observations of Warrington L.J. and 
Lawrence JT. as to whether such a memorandum 
complied with s. 3 of the Companies (Consolida- 
tion) Act, 1908. In re Axglo-Ouban Oil, 
Bittmex, axd Asphalt Co. - C. A. [1917] 

1 Ch. 477; 86 L. J. (Ch. ) 264 ; 116 L. T. 394 ; 

[1917 I W. 68; 33 T. E. E. 196 ; 

61 S. J. 282 

Mortgage. 

Registration — Subsequent sale of equity of 
redemption — Memorandum of payment of debt — 
Debt biiU existing — Cancellation of memorandtim 
— Companies {Consolidation) Act, 1908 (8 Ediv. 7, 
c. 69), as. 96, 97. 

This was an originating motion by the co. 
that a memorandum, dated Bee. 13, 1916, of the 
satisfaction of a mortgage, dated Bee, 9, 1915, 
and also the entry of such memorandum on the 
register, might be cancelled. The mortgage 
was made by the co. of freehold property to 
scfcure lOOOi. and interest, which were also 
covenanted to be paid by the co. and two 
guarantors ; particulars of the mortgage were 
duly registered with the Registrar of Com- 
panies pursuant to s. 93 of the Companies 
(Consolidation) Act, 1908, and duly entered in 
the co.’s register of mortgages pursuant to 
s. 100 of the Act; by an indenture, dated 
Dec. 1, 1910, in consideration of the sum of 
450h, the CO. and guarantors conveyed the 
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property to a purcLuscr m fee &ijQiple, sulijcct 
to the paymeat of the principal sum of iOOOL 
and interest secured by the mortgage, the pur- 
chaser thereby covenanting with the co. and 
guarantors to jiay the principal sum of lOOOZ. and 
interest to the mortgagees and to indemnify 
the CO. and guarantors therefrom ; the co. | 
then executed the memorandum of satisfaction, I 
dated Dec. 13, 1910, and caused the same to be j 
registered without legal advice and under the| 
bona fide belief that it was the proper course to | 
take ; owing to subsequent inquiries the co. i 
ascertained from the Registrar of Companie.s 
that the memorandum ought not to have been 
executed and registered, and that an application 
should be made to the Court under s. 96 of the 
Companies (Consolidation) Act, 1908, for an 
order cancelling the memorandum ; ^ and 
there was on record in the Companies Eegistra- 
tion Office an order correcting a misstatement in 
a memorandum, and another order cancelling 
two memoranda of satisfaction. 

Peterson J. made the order. In re 0. Light 
& Co. . - Peterson J. ri917] W. E. 77 ; 

61 S. J. 337 

Objects. 

Bee above, Memorandum of Associa- 
tion, col. 92. 

Prospectus. 

Bee above. Birectors, col. 90- 
Eeconstruction. 

— Agreement to transfer — Stamp duty. 

Bee Ahstbalia, col. 53. 

Eegistration. 

— Mortgage. 

Bee above, Mortgage, col. 94. 

■ — Shares — ^Transfer. 

Bee below. Shares, col. 96. 

Shares. 

— Bonus. 

Bee Cahtal oh Income, col. 77. 

— Calls. 

Bee Alien Enemy, col. 18, 

Purchase price of — Method of valuation — 
“ Profits available for dislnbution as dividend ” — 
Excess profits duty — Deduction — Finance {No. 2) 
Act, 1915 (5 cfc 6 Oeo. 5, c. 89), Part 11,, s. 35 ; 
Part II L 

Under the articles of association of a private 
CO. there was to be no free market in respect of 
the ordinary shares of the co, so long as a pur- 
chaser selected by the board was wilhng to pur- 
cha^ same at a fixed value, which was to be 
determined in manner defined by the articles, 
b^g based upon a three years* ag^egate of the 
sums which would have been paM as dividend 
upon such ordinary shares ** if in respect of each 
of such three years there had been distributed 
among the members the entire profits of such 
available for distribution as dividend : — - 
Mddf that, in ascertaining the fixed value of 
a j^bare, excess profits duty payable under 
Fart HL of the Knanee (Mo. Ad% 1915^ must 
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be deducted before the entire profits of any year 
available for distribution as dividend among the 
shareholders could be ascertained. 

For this purpose excess profits duty is not 
analogous to income tax. 

Att-Gen. v. Ashton Gas Go. [1904] 2 Ch. 621 
(affirmed [1006] A. 0. 10) and Johnson v. Cteter- 
gate Hat Manufax-turing Go. [1915] 2 Oh. 338 
distinguished. Collins v. SsnawioK 

Peterson J. [1917] 1 Ch. 179 ; 86 I. J. (Ch.) 

156 ; 115 L. T. 763 ; [1916] W. 236 ; 

32 T. L, E. 554 

— Sale, 

Bee above. Articles of Association, col. 

85. 

Transfer — Blank transfer — Eegistration — 
Rectification — Dispute between transferor and 
transferee — Alteration of register by secretary — 
Stamp duty — Validity — Companies [Consolida- 
tion) Act, 1908 (8 Edw. 7, c. 69), s. 32 — Stamp 
Act, 1801 (54 & 55 Viet c. 39), 17. 

Sect. 32 of the Companies (Consolidation) 
Act, 1908, is brought into operation so soon as 
there is a person alleging himself to be aggrieved 
by an improper entry “in or omission from the 
register, and thereupon it is open to the person 
so aggrieved or to the co., or to any member of 
the CO., to come to the Court under that section. 

H. sold to M, H. & Go. (in whose employment 
he then was as general manager) 930 shares in 
the Navigation Co. for sums exceeding 18,0001. 
Of these shares 870 were transferred to M. H. & 
Co. or their nominees, but in respect of the 
remauiin^ 60 shares, owing to some mistake as 
to their title, all they received was the certificate 
and a transfer in blank under seal executed by 
H. Subsequently M. H. & Co. filled in the blank 
transfer with the name of G. (who was a clerk in 
their employment) and left the same, purporting 
to be for a nominal consideration of 105. and 
stamped with a IO 5 . stamp only, together with 
the certificate, for registration by the Navigation 
Co. H. (who had been dismissed from his 
employment by M. H. & Co., with whom he was 
now engaged in litigation), in reply to the usual 
notice given to him by the Navigation Co, of the 
intended transfer to G., asked that it should not 
bo registered without further notice to himself, 
but owing to changes in the staff this circum- 
stance was overlooked and G.’s name was placed 
on the register. Subsequently, and before a new 
certificate was issued to G., the secretary of the 
Navigation Co. having discovered the corre- 
spondence with H., purported to amend the 
register by striking out the entries showing G. 
to be the owner of the shares and restoring the 
entries showing H. to be the owner thereof. 
Some correspondence followed, in which H. 
took up the position that he was now on the 
register, and that if G. wished to be registered 
he should apply to rectify the re^ster under s. 32 
of the Companies (Consolidation) Act, 1908. 
As neither H. nor G. moved further in the 
matter, the Navigation Co. itself took out this 
summons under s. 32 asking for an order that 
the CO, might be authorized to restore and retain 
G.*s name as the owner of the shares. Prior 
to the issue of the summons the transfer had 
been duly stamped with an ad valorem stamp 
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an4 a penaliy paid. Ife was not now disputed i 
that the (>0 sliares in rjuestion formed part of the i 
Ci3f) sliaros kSoM^ by if. to M. H. & Co. The ^ 
ai tides of association of the Xarigation Co. did ; 
not rerpjire a transfer to be made by deed, but- i 
only by an instrument In writing : — ■" | 

Held, that under the cirGun-istaiiees the sum- j 
mons was properly taken out by the Xatigation : 
Co. " i 

Held, also, that the alteration In the register ^ 
made bj' the secretary of the Navigation Co. : 
was fi more nullity, 

Edd, also, that the regisi-ation of the trans- : 
fer to ft. having been ma’dc by the Navigation 
Co. without notice of the insufficiency of the 
stamp duty, and the ad valorem stamp duty 
and penalty having been since paid, the name of 
(b ought to remain on the regisier and the costs 
of this summons must bo paid ly H. In re 
IaBu-Ciiin4 Steam NAViumoM Co. - Eve J. 

[19171 2 Ch. 100 : 86 L. J. (€h.) 72B i 
117L.T.2i2 

Tmmjcr — Jlegkiralkm — Linnfcd power ftjr 
director,'! to rrfme to register iran,'^fcr — Arhiiranj 
cxcrci'ic of po?irr — Itfctijirathn of register — Com- 
panies (ConsoUdatiou) xid, 1008 (8 Edw» 7, c. 60), 
s. 92 . 

A |>ower for directors to refuse to register 
transfers of shares if “ in their opinion it is con- 
trary to the interests of the company that the 
proposed transferee should be a member there- 
of” only justifies a refusal to register uprm 

f rounds personal to the proposed transferee. It 
oes not justify refusal to register transfers of 
single shares or shares in small numbers because 
the directors do not tliink it desirable to increase 
the number of shareholders, or because they 
think that the transfer is not bona fide, but that 
the transferee is the mere nominee of the trans- 
feror, and the transfer Is made to increase the 
number of Hharcholders who will sn]^])ort him in 
a policy which the dircfctors disapprove. 

S<» hcM hy Lord Oozens-Hurdy M.R. and 
IVarrlngton L. J., affirming the tlccLim cf Eve J. 
{8r>L. J. (Gh,)0J2) and approving the judgment 
ui Chitty J. in In re Bell Brothers (iSbl) fio L. T. 
245. Lissentiente Scrutton L.J. In re Bede 
Steam Shifpinq Co. - C. A. ri917J 1 Ch. 123 ; 
86 L. J, (0h.) 65 ; IIS t. T 580 ; [1916 j 
W. N. 364 ; 38 T. L. E. 13? 61 S. J. 26 


COMPAIT (Ultra 

CO., and It was provided that the shares lujld 
by a grctup of sbareh'-'lders, including directois, 
were to be surrcnderedi in exchange at par for 
debentures to be created and issued by the c< 
the capital of the co. being reduced from three 
to two miilioii doilans. The co., in purmanco 
of the agreement, obtained a private Act 
whereby the a^rreenient was validated, 
r.itified and cordirmci, .subject to the namo 
l.>eing adr»pted by a resolution T»a:-::ed by 75 pet 
cent, of the shareholders pn-esent, ]>ersonfilly or 
I by proxy, at any meeting of the diarehr'ldfU's 
1 Called for that pur]>n&e.” A resohition wus 
i passed by the reipiircMl majority, but the imlkes 
j convening the uieeting did n^-.t state the etbe'jfc 
I of the agreement, and the proxb'S of share- 
j holders who before the ineeting had no opixw- 
tiiniiy fif knowing tlie eorj tents cd the agreenuait 
jwero used in support of resolution. The 
j articles of association prrwided that in en^«^ 
;of speci d bu=iiK>s the notice rhcjuld state its 
; g.-nerai nature. Four years later, when, ^as it 
j was contended, the .shareholders had by their 
I acts and cemduct adojded and aeguieseed in the 
{igreeineiit, the co. and two sharehidders, suing 
on behalf of alb brought an action to set aside 
the trust deed creating the debentures, and the 
debentures issued thereunder: — 

Edd, that the Act m icle the adoption of the 
[agreement in the manner thereby, prescribed 
a condition to its validity ; tii it the restiiiition 
was iiiefieetivo owing to the absence of notice 
of the CL-ntents of the agreement ; and that the 
agreement and the acts done in pursuance of it 
were consequently ultra viies the co. and 
incapable of being made valid by aequicBcence 
on the part of the shareholders. Pacific Coast 
Coal Mines, Ld. v. Aebcthkot 

J. 0. [19171 A. 0. 607 : 86 L. J. (P. C.) 172 

Bee above. Articles of Association, 
col. S5. 

COMPANY— WINDING UP. 

Aliai Enemy. Bee Alien Enemy. 

Creditor, coL 08. 

Debentures. B*c Coaipany. 

Grounds, col. iOh 

Life Assurance Company, ad. KO. 


— Transfer — l^estrictimas on transfer— Bircc- 
tors — ^Refusal of one director to attend 
directors’ meeting — Inability to obtain 
quorum— Rectification of register of 
members. 

Bee above. Directors, col. TO. 

Ultra Vires. 

Agreement— Validating statute subject to 
adoption by re mini ion — Defective notices of med- 
mg—Amuiexeme immaierial—Britidt Columbia, 
Appecd from. 

(Jertain shareholders in, and directors of, a 
CO. registered under the British ColumMa (torn-' 
pitnics Acts entered into iin agreement between 
themselveg, the co. being a party, whereby an 
action against the directors as promoters was 
dismissed and all ekims therein released by the 


Lignidaior, col. lul. 

Workmens Compensaiwu. Bee Wokk- 

MEK’S CoatPENSATlON. 

Alien Enemy. 

See Alien Enemy, col. 17. 

Creditor. 

Judgment creditor — Petition of — Effect of 
pending appeal from judgment — Difference 
between bankruptcy and winding tip — Bankruptcy 
A:ct, 1914 (4 <i* 5 Geo. 5, c. 59), s. 5, subs. 4, 

An iietion by ilie A. Co. against the €. (V). was 
I dismissed with" (‘osts, and the costs |»4iyable by 
I the A. C*». were taxed at a sum of over 05,O0OL 
jThc U. Co. served the A. Co. with a statutory 
I demand for payment under s, ISO of the Com- 
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COMPANY— WIFBIHG BP (Creditor) , 
panies {Winding up) Act, 1908, and on non-! 
compliance witB the demand filed a petition for | 
the winding up of the A. Go. by the Court. In 
the meantime the A. Co., which had not applied 
to the judge who tried the action, or to the C. A. 
for a stay of execution on the judgment, lodged 
an appeal from the decision at the trial. The A. 
Co. had after that decision charged its assets 
with a sum admitted to be a fund for supporting 
this appeal : — 

Hetd^ by Sargant J., that the appeal was not 
a defence to the petition, but that a winding up 
order must be made which must lie in the oifice 
for a limited time, and that, if within that time 
the A. Go. gave security to the registrar’s satis- 
faction for the amount of the judgment debt, 
the petition must he dismissed, the A. Co. paying 
the cos 5s. 

On appeal from this decision, by an arrange- 
ment suggested by the Court the A. Co. was 
given the aitemati70 of giving to the G. Co. 
within the same limited period a security on its 
assets, subject as to those already specifically 
charged to the specific charges thereon, but free 
from the charge created after the judgment (the 
holders of the latter charge joining to postpone 
their security), the charge to be given to secure ; 
not only the amount of the judgment, but also i 
to secure such costs of the api)eal, not exceeding 
as the A. Co. as appellants might be 
ordered to pay. 

Per Sargant J. : The provisions of s. 5, 
sub-s. 4, of the Bankruptcy Act, 1914, do not 
apply, either directly or by analogy, to pro- 
ceedings to wind up a eo. In re Amalgamated 
Pbopbeties OE Rhodesia (1913), Ld. - C. A. 

[1917] 2 Ch. 115 ; 86 L. J. (Gh.) 530 ; 

[1917J H. B. R. 136 ; 83 T. L. R. 414 

Two imoUent companies — Administration — 
Cros8<lams — Dufy of each company to satisfy 
its indehtedness to the other before sharing in 
assets — Liberty for liquidator to distribute assets 
amongst aeditors of each cmipany other than the 
debtor company. 

Two cos., each of which was now in liquida- 
tion, were indebted to one another, onein respeci 
of arrears of calls, the other in respect of balance 
of account and money lent. According to the 
evidence, there was no pros^iect of either co. 
receiving a cash dividend in the liquidation ol 
the other, if it was first bound to satisfy in full 
the amount of its indebtedness to the other : — 

Eeldj that, according to the principle stated 
in In re Mhodesia GoUflelds [1910] i Ch. 239 
and cases there referred to, neither co. was 
entitled to receive a cash dividend in the liqui- 
dation of the other without first satisfying in 
full the amount of its indebtedness to the other, 
and that under these circumstances liberty 
should be given to the liquidator in the liquida- 
tion of each eo. to distribute its available assets 
m payment of dividends to its other creditors 
without regard to the claim, of the debtor co. ’ 
in each case. In re National Live Stock 
Insheanob Co. In re National General 
Insttbancb Co. - Astbury y, [1917] 1 Ch. 628 ; 

86 I, J. (Ch.) 391 ; [1917] H. B. R. 119 ; 

1161,. T. 466 


COMPANY— WIllDIHG BP- emit blued. 

Debentures. 

— Validity. 

See Company, col 89. 

Orounds. 

Shareholders' petition — ** tfml and equitable ” 
clause — Companies {OonsoUdaiion) Acf, 1908 
(8 Edw. 7, c. 69), s. 129, sub^a. 0 — Appropi iaiion 
of profits by managing director. 

The power of the Court to order the winding 
up of a CO. as being just and equitable under 
sub-s. 6 of s. 129 of the Companies (Consolida- 
tion) Act, 1908 (corresponding to s. 79 of the 
Companies Act, 1862), is not confined to cases 
the circumstances of w^hich are ejusdein generis 
with those mentioned in the preceding sub- 
sections. 

L., the managing director of a laundry co., 
entered into contracts in his own name for work 
to be done by the co., the profits of v/bich 
amounted to 326SL, of which L. accounted to the 
CO. for 1038^. only. This he alleged was done 
with the consent of his co-directors. The 
capital of the co, consisted of 2000 ll. shares, the 
majority of which were controlled by the 
managing director, and a co-director who was a 
business partner of L- In an action brought by 
two shaieholders against the co, and L. to 
compel an account of the profits so received, an 
order was made that he should so account ; but 
no payment was made or account rendered by L., 
and no steps were taken by the co. to compel him 
to account, and subsequent to the action a 
resolution of confidence in his management was 
passed by a majority of shareholders at a general 
meeting. 

The pits, in the action having presented a 
petition to wind up the co. on the ,gi*ound that 
in the ciicumstances it was just and equitable ” 
that the co. should be wound up : — 

Held by the C. A., aifiiming the decision of 
the M.R., that a windiug-up order should bo 
made. In re The Newbridge Sanitary Steam 
Laundry, Ld. - C. A. (Ir.) [1917] 1 1. E. 67 

Life Assurance Company, 

Deposit of 20,000i-. — Liability of deposit — 
Company carrying on other classes of business — 
Costs of winding up — Depiosiis by liquidator as 
security for costs in actions which he teas authorized 
by the Court to carry on^Assurance Companies 
AcU 1909 (9 Eduh 7, c. 49), s. 2, sub-ss. 1, 3 ; s. 3, 
sub-s. 2 . 

The 20,000?. required to be deposited in 
Court by the Life Assurance Companies Acts, 
1870 (33 & 34 Viet. e. 61) and 1872 (35 & 36 Viol. 
c. 41), and the Assurance Companies Act, 1009, 
is part of the general assets of the co., and is 
available for the general costs of the winding u]) 
and of deposits made by the liquidator as security 
for costs in proceedings which he has been autho- 
rized by the Court to carry on, so far as the same 
costs and deposits relate to the business of life 
assurance for which the deposit was made. 

Sembh,^ the deposit wmuld not be liable for 
costs relating to other businesses carried on by 
the CO,, but, the liquidator. not asking for any 
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COMPANY — WimilfG UP (Life Assurance 
Oompasiy ) — eonli mied, 

further order, the point v/as not decided. In re 
NATI027AL StAHDAED LiFB ASSURANCE OORPOBA- 
TiON - - - HevilleJ. [1917] ICk 193; 

86 L. J. (Oh.) 172 ; 115 L. T. 751 ; [1916] 
W. 396 ; S3 T. L. E. 66 ; 61 S. J. 146 

Liquidator. 

F oluniary liquid a tioii — Insolmnt cohipany — 
Appointment of liquidator — Statutory mecthig of 
creditors — Objection of creditors to one of two 
liquidators appointed by shareholders — Removing 
liquidator — Gompanies {Consolidation) Act, 1908 
(8 Mdw, 7, c. 69), 188. 

The object of s. 188 of the Companies (Con- 
solidation) Act, 1908, in providing for a statu- 
tory meeting of creditors in a voluntary liquida- 
tion is to give the Court an opportunity of 
carrying out the wishes of the creditors accord- 
ing to its discretion, if they are reasonable, 
without a petition. In the case of an insolvent 
CO. the wishes of creditors should have special 
weight in the appointment of liquidators. The 
fact that a liquidator appointed by the share- 
holders is also receiver for debenture-holders 
is a reasonable ground for the creditors desiring 
his removal. In re Karamelli & Barnett, Ld. 
lleville I. [1917] 1 Ch, 203 ; 86 L. J. (Ch.) 
207 ; [1917] H. B. R. 102 ; 115 L. T. 753 ; 

[1916] W. If. 386 

“Workmen’s Compensation. 

— Employer insured — Liability of insurance 
company and employer. 

Bee Workmen’s Compensation, col 516. 

COMFEESATIOE— Accident. 

Bee Workmen’s Compensation. 

Co^npulsory talcing of land — Notice to treat — 
Railway — Special Ad — Deposited plans — Incor- 
poration in special Act — Card if} Railway Act, 
1900 (G Edw, 7, c. dm,), ss. 2, 3, 4, 13, 14, 15— 
Railways Clames Consolidation Act, 1845 (8 d) 9 
Fid. c. 20), ss. 14, 16 — Railways Clauses Act, 
1863 (26 d 21 Viet. c. 92), av?. 9—11. 

By the Cardiff Railway Act, 1906, which 
incorporated the Railways Clauses x\cts so far 
as they were applicable to and not varied by 
or inconsistent therewith, the Cardiff R.y. Co. 
was empowered to make a short 'fene joining its 
ry. with that of the Taff Vale Ry. Co. “ in the 
line and according to the levels shovm on the 
deposited plans.” The deposited plans indi- 
cated that the junction line would be carried 
on an embankment in order to bring it up to 
the level of the two rys. which were to be con- 
nected. Alongside the Taff Vale Ry. was a 
narrow strip of land which that co. had acquired 
for the purpose of sidings not yet constructed. 
The Cardiff Co. originally proposed to xmrehase 
so much of this strip as was necessary to enable 
them to carry their embankment oVer it, but 
the special Act as passed provided that the 
Cardiff Oo. should not purchase any portion of 
the stri|>, but should acquire an easement or 
right of using the same for the xiurposo of tlie 
junction authorized. The Cardiff Co. served 
upon the Taff Vale Co. a notice to treat for the 
|)urohase of an easement or right over the 


portion of the strip in question for the purpose 
of making a solid em banian cut across it in order 
to effect the junction. 

The Taff Vale Co. brought an action to 
restrain the Cardiff Co. from proceeding upon 
their notice to treat on the ground that they 
were not authorized by their Act to construct 
a solid embankment and that the notice was 
consequently invalid. The Taff Vale Co. eoii- 
fcended tliat an embankment would jjrovont 
their using the strip for the purpose of sidings 
and tlxat the junction line ought to bo carried 
over the strix) upon a bridge. The Cardiff Co. 
contended iffat the deposited x^iaiis indicated 
an embankment, and that under s. 14 of the 
Railways Glauses Consolidation Act, j815, and 
ss. 9 — 11 of the Railw'ays Clauses Aot, 1863, 
they were bound to make the connection in 
that wajj-. 

Astbury J. held that the notice was valid 
and dismissed the action : — ^ 

Held, on appeal, following North BrlU’^h 
Ry. Co. V. Tod (IS40) 12 Cl. & F. 722, that tho 
deposited p^RR® were obligatory on the co. 
only so far as they were expressly or by inix^li- 
cation made so by the special Act, whereas in 
that Act tho only matters expressly referred 
to were the “line” and “levels.” The x>lans 
dealt with land which tho co. x)^'^pc>Hed to 
purchase and Indicated what should be done 
on tliat land Avhen piircha>sod. The conditions 
were changed when x>nTchaiJ6 was x>Tohibitod, 
and the f(uali0ed general 

Acts a])X3licd to land which tho Cardiff Oo. could 
not acquire. There being two praoticaldo modes 
whereby tho eo. miglit cross the strip, namely, 
an embankment and a bridge, and Parliament 
not liaving prescribed tlie mode by which the 
crossing was to be effect(A, tho Cardiff Oo. v'ere 
not entitled to select tliat mode wlilch was the 
more burdonsomo to the Taff Vale Co., and that 
! co. ought not to be required to grant an ease- 
ment more extensive than tho x^nrx'>osew of the 
junction demanded. The notice to treat was 
therefore invalid. 

Decision of Astbury J. reversed. Taff Vale 
Ry. Co. v. Oardib’F E’t. Co. - C. A. [1917] 
1 Ch.299 ; 86 L. J. (Ch.) 129 j 115 L. T. 800 

Compulsory taking of land — Value, Potential 
— Award — Emdence of arbitrator — R. S. Quebec, 
1909, art. 5795. 

Tho resx^ondent municix)ality expropriated 
the falls of a river and adjacent lands, belonging 
to the appellants, for the puiqiGse of electric 
light works whirdi it had boon there carrying 
on as lessor ; tlio munieixiality had XJroviously 
expropriated lands higher ux> the livor and 
was there constructing a reservoir in order to 
increase tho x’ower of tho falls. Arbitrators 
assessed the compensation at 75,700 dollars ; 
tho ax'>i>ellants sued upon the award. At the 
trial they called one of the arbitrators who X)ut 
in evidence notes showing how the amount 
awarded had been ealeulatocl. From those 
notes it ax^x^eared that in order to estimate tho 
X»otential value of tho x^TO^Jorty tho arbitrators 
had taken tho extra power duo to tho rospou- 
dputs’ reservoir and cax>italized an estimated 
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COMPESrSATIOl— 

profit arising tlierefrom. There v/ere con- 
current findings of the Courts in Quehoc that 
the award waa based upon the value to the 
buyer, and not the value to the sellers : — 

'' MtM, that there was ample evidence to 
support the findings, and that the award vras 
properly set aside. Eraseh u. City of Ekasee- 
VJLm - L 0. ri917] A. C. 187 ; 88 L. 3. (P. C.) 

81 ; 116 L. T. 258 ; 33 T. L. K. 179 

— • ]\Iincs— Subsidence. 

Sec Mines, col. 278, 

— Eailway. 

Sec above, col. lOl, and Canada, 
Nova Scotia, col. 73, and Ontario, 
coL 74. 

— Workmen’s. 

See Woeemen’s Compensation. 

COmPETENT WITNESS, 

See CEianKAL Law, col. 132. 

COMPLAINT — Prosecutrix — ^Indecent assault, 
^'ee Ceevonal Law, col. 131. 

COMPEOMISE — Probate action, 

/SfeeWnx, col. 463. 

COMPTTLSOEY PILOTAOE—Collision—Ships. 

See Shipping, coL 410. i 

COMPTCSOEY PPECHASE. 

See COJIPENSATION, col. 101. 

?‘CONCLXJSIYE PEOOPOFCAEGO SHIPPED/’ 
See Shipping, col. 393. 

CONDEMNATION—Prize Court. 

See Prize Gohet, col. 318. 

CONDITION—Biii of lading. 

See Shipping, coL 393. 

— Bill of sale. 

See Bill of Sale, col. 67. 

— Payment — Sale of goods. 

See Sale of Goods, col. 377. 

— Precedent — Power for lessee to determine 

lease. 

See Landloed and Tenant, col. 247. 

— Sale of goods. 

;S’ee Sale of Goods, col. 378. 

CONDITIONAL AGEEEMENT-Balo of goods 
— ^Buyer in possession— Sale to third 
person. 

See Sale of Goods, col. 3CG. 

CONDITIONAL CONTEABAND. 

See Pbizh Coubt, col. 319. 

CONDITIONAL EEVOCATION—Wfil— Oudicil, 
See Will, col. 464. 

CONFESSION— Criminal law. 

See Obiminal Law, col. 124. 

— Mmxm, 

See Bitoboe, eoL 144. 


“ CONFIEHSD BANKER'S CREDIT.” 

See Sale of Goods, col. 377, 

CONFLICT OF LAWS. 

See Canada, col. 70, and Power of 
A ppoiNTatENT, col. SOS. 

CONSENT — Covenant by lessee for self and 
assigns not to sub-let without lessor’s. 
See Landlord and Tenant, col 244. 

‘'CONSEQUENCES OF WARLIKE OPERA- 
TIONS.'’ 

See Shipping, col 407. 

CONSIDERATION— Assignment. 

See Chose in Action, col 82, and 
Insurance (Life), col 204. 

— Voluntary settlement. 

See Settlement (Property), col. 
389. 

CON SIGNMENT— Non-dcHvery. 

See PuAiLWAY, col 338. 

CONSTITUTIONAL POWERS — Limits of — 
Commonwealth of Australia Constitu- 
tion. 

See Ahstralli, col 52. 

CONSTRUCTION— Reservoir. 

See Contract, col 108. 

— Will 

See Will, col 475. 

CONTENTS — ^Lost will — Evidence. 

See Probate, col 334. 

CONTINGENCY BEYOND CONTROL OF 
SELLER OR BUYER.” 

See Sale of Goods, col 378. 

CONTINGENT BEQUEST — Will— Leasehold- 
Destination of profits Mil vesting. 

See Will, col. 472. 

CONTINUING BREACH— Covenant— Repair. 

See Landlord and TenAxNT, col 247. 

CONTINUOUS VOYAGE. 

See Prize Court, col 320. 

CONTRABAND? 

See Prize Court, col 317. 

CONTRACT. 

Agreement, coL 105. 

Alien Enemy. See Alien Enemy. 
Bailment, col. 105. 

Bankrupt See Bankbuptoy. 

Oancellaiioii. See below, Void or Void- 
able. 

Commission, See Commission, 
Corporation, col, 100. 

Custom. See Sale of Goods. 

Bocks. See Bocks. 

IlkyuUif/, col 107. 

Impossibility, col 108. 
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C OH TEACT — cant I mwil, 

Jnsurance, See Instjkanojs {Buii- 
glaey). 

Landlard and Tenant See Landi^oeb 

AND TBNANT. 

Marriage. See Mareiage. 

Married Wo7nan. See Husbaeb akj> 
IV^IFE. 

Master and Worhnan. See Work- 
men’s Compensation. 

Military ServicGi col 110. 

Mistahe* See below. Surveyor. 

Rescission. See Principal and Agent, 

Restraint of Trade, See Restraint of 
Trade. 

Sale, col. 111. 

Sale of Goods. See Sale op Goods. 

Sale of Real Estate. See Vendor 
and Purchaser. 

Sale of Shares. See Principal and 
Agent. 

Sale of Ships, col 111, 

Service, col. 111. 

Shipping. See Shipping. 

Surveyor, col. 111. 

Truai Property. See Solicitor. 

Gltra Vires. See abovt;, Corporation. 

Vendor and Purchaser. See Vendor 
AND Purchaser. 

Void or Voidable, col. 112. 

Writing, col 113. 

Agreement. 

Negotiations— -Whether parties ad idem. 

Love & Stewart, Ld. v. Instone (S.) & Co. 

H. L. (E.) 33 T. L. R. 475 

Alien Enemy. 

— Sale of land — Power of attorney. 

See Alien Enemy, col. 20 

Bailment. % 

Contract to do work upon goods and re-'deliver 

Breach — Goods burnt by accidental (ire 07 i con- 
tractor's premues--LiabilUy---Pires Prevention 
(Metropolis) Act, 1774 (14 'Geo. S, c. 78), 6*. 80. 

The plaintili entrusted books to the deft., 
a bookbinder, to be bound under a contract to 
dehver them when bound to the pit. within a 
reasonable time as and when required by him. 
The pit. having required the deft, to deliver 
the whole of the books then bound, the deft, 
failed to deliver them within a reasonable time, 
and they were subsequently burnt in an acci- 
dental fire on his premises : — 

Held, that the deft, was liable in damages 
for the loss of the books ; and that ho was not 
absolved by the provision in s. 89 of the Fires 
Prevention (Metropolis) Act, 1774, that no 
action shall bo maintained against any person 
in whose house or building any fire shall acci- 


COHTEACT (Bailment) — CO nil nurd. 
dentally begin, nor shall any reooiupcnso bo 
made for any damage suilcrcd thereby, any 
iavv usage, or custom to the contrary not- 
withstanding. Shaw & Co. v. Symmons & Suns 

Avory J. [1917] 1 K. B. 799 ; 86 I. J. (K. B.) 

§49 ; 117 L. T. 91 ; [1917] W. H. 92 ; 

33 T. L. E. 239 

Bankrupt. 

See B^iNKRHPTCY, col. 57. 

Cancellation. 

Sec below. Void or Voidable, col. 112. 

Commission. 

See Commission, col. 82. 

Corporation. 

Ultra vires — Public buildings — Insurance of 
— Agreement — Proof that agreement is ultra vires 
— Onus. 

In 1904 the corporation of P. eilectod an 
insurance on certain public buildings in their 
area with the Municii>al Mutual Lisurance, Ld. 
The agreement contained schedules in which 
property could from time to time bo entered 
and was to last for five years. In 1908 a con- 
tinuation agreement was entered into under 
which the corporation agreed to insure all the 
properties mentioned in the first agreement for 
five years from the exxjiration of the iifth year 
after the last entry of any insui'anco in any of 
the schedules. In 1910 the corporation refused 
to pay further premiums to the insurance co., 
alleging that the agreements were ultra vires, 
that they extended over too long a period of 
time, and that the actuarial position of the co. 
rendered the agreements unreasonable and 
Improvident.^ They further alleged that there 
was no consideration for the payment of the 
premiums : — 

Held, that an agreement made by a public 
corporation is not to be judged by the event. 
If, on the face of it, it bo not entirely improvi- 
dent, or unreasonable, or foreign to or unneces- 
sary for the express or imi>lied purposes of the 
corporation, or detrimental to the public welfare, 
it will not bo held to be ultra vires merely because 
the bargain contained in it turns out to bo a 
bad one for the coqjoration. 

Further, that the onus was on the corpora- 
tion to show that the insurance scheme, the co. 
itseK and its ro-insuring cos., were actuarially 
unsound. In the present case the consideration 
for the insurance was the entering into the 
agreements and mutual promises to pay pre- 
miums and indemnify against loss. The agree- 
ments were not ultra vires on the score of time ; 
and inasmuch as the co. had never failed to 
meet their obligations, nor had their re-insuring 
cos. ever failed to meet theirs, the corporation 
had not discharged that onus. Munxcjifal 
Mutual Insurance, Ld. v. Fontefract 
Gorroration - Sankey 15 L. G. E. 299 ; 

116 L. T. 671 ; 33 X. L. B. 234 

Custom. 

Sale of goods— Conveyance by particular 

rou te. 

See Sale of Goods, col, 3(58, 
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COl^TE AOT — codt hmd. 

Docks. 

— Constraetiou — Traffic.” 

See Docks, col. 148. 

Illegality. 

Publie policy — AssUjmmut of present and 
future earnings — Covenants in restraint of per- 
sonal freedom — Not to have present employment 
without sanction of assignee. 

By an indenture made between tlie mortgagor 
(a clerk in tbe employment of tiie defts.) and the 
pit. (a money-lender) the mortgagor, who was 
indebted in Tarious sums to creditors whom the 
money-lender agreed to pay on having the repay- 
ment secured to him in manner thereinafter 
appearing, assigned to the pit. (inter alia) all the 
salary, wages, or other moneys then or thereafter 
during the continuance of the security to become 
due to him under his employment with the defts. 
or with any other employers to hold to the pit, 
absolutely, but subject to a proviso for redemp- 
tion. The mortgagor then covenanted that he 
would repay the pit. by certain instalments ; 
that during the continuance of the seeurifcj^ ho 
would not, without the ex}>re,ss sanction in 
wiitiug of the pit., deterinine his engagement 
with the defts. or other his employers for the 
time being ; that he would not borrow or 
attempt to borrow any money or part with, sell, 
or pledge his furniture, chattels, or effects, or 
obtain or endeavour to obtain credit or permit 
any one to pledge his credit (save his wife in the 
case of ordinary tradesmen’s books for weekly 
settlement) or make himself or his jjroperty 
answerable for any sum of money whether 
legally or morally; and that he w'ould not, 
without the plt.’s consent in writing, remove 
from his then dwelling-house or take any other. 
The pit., alleging that the mortgagor had com- 
mitted breaches of the covenants contained in 
the indenture, gave notice of the assignment to 
the defts. and brought an action to recover 
salary due from them to the mortgagor : — 

BeUf affirming the decision of the Div. Ct. 
[1916] 2 K, B. 44, that the contract was entire 
and indivisible, and was bad as being contrary 
to public policy inasmuch as it unduly and im- 
properly fettered the mortgagor’s Uberty of 
action and the free disposal of his property. 
Horwood p. Migolar’s Timber and Trading 
Go. . - - C. A. rX917] 1 K. B. 305 ; 

86 D. J. (K. B.) 190 ; 115 L. T. 805 ; [1916] 

W. K. 403 ; 33 T. L. E. 86 ; 61 S. J. 114 

— Suspension — ^Dissolution. 

JSee Principal and Agent, col. 312. 

jSale of goods — Implied term — Contract to ship 
aluminium — FrohiUtmi against export without 
a licence — Implied obligation — Prohibition against 
huyingt sdling, or deding in aluminium — Ship- 
ment from foreign country — Defence of the Realm 
{Consolidation) Regulaimis, 1914, reg. 30a. 

By a contract made in London, and dated 
Aug. 19, 1915, the appellants sold to the respon- 
dents, both parties being resident in this country, 
50 tons of aluminium “ to be shipped by 
steamer(s) to Vladivostok during December, 
January next,” at a price includSig cost and 


GOSTSACT (Illegality)~-ct?;if imied. 
freight ; payment to be by cash against docu- 
ments in London. At the date of the contract 
there was, to the knowledge of both parties, a 
prohibition against the export of aluminium from 
this comitry except on heence granted by the 
British Government. On Dec. 7, 1915, an order 
was made applying reg. 30a of the Defence of 
the Realm ({jonsolidalion) Regulations, 1014, to 
aluiiiiniimi. That regulation provides that “no 
jjerson shall, without a permit .... (a) buy, 
seh, or deal in ; or (b) offer or invito an offer or 
propose to buy, sell, or deal in ; or (c) enter into 
negotiations for the sale or purchase of or other 
dealing in, any w'ar material’' to which the regu- 
lation might be applied by order, w^hether or not 
the sale, purchase, or dealing 'was effected in the 
United Kingdom. 

No aluminium was shipped under the con- 
tract. The bu^mrs claimed damages for breach 
of contract, and the dispute was referred to 
arbitration. The umj^ire found that the jjarties 
in fact contemplated that the aluminium would 
be shipped from this country, and that neither 
of the parties contemplated or intended the per- 
formance of the contract by shipment of Ameri- 
can aluminium ; that the sellers duly apjilied 
for a licence to export the aluminium from this 
country, but a licence was refused, and that the 
failure to ship w'as due to their inability to obtain 
a licence ; and that the sellers did not, after 
Dec. 7, 1915, or at all, apply for a permit to 
purchase aluminium in America so as to eMp it 
from there, but if they had so applied the proper 
authority in this country would not have granted 
a permit : — 

Held, upon the assumption that the shipment 
was limited to a shipment from the United King- 
dom, that the contract did not iiniioso upon the 
sellers an absolute obligation to ship or to pay 
damages in default of shii^ment, and that there- 
fore the sellers, who had used reasonable diligence 
to obtain a licence to ship, were not liable in 
damages to the buyers. 

Held, further, that the shipment was not 
limited by the contract to a shipment from the 
United Kingdom ; that reg. 30a of the Defence 
of the Realm (Consolidation) Regulations pro- 
hibited any dealing in the widest sense in 
aluminium in any country by persons amenable 
to British law, wid therefore prohibited the ship- 
ment by the sellers of aluminium on and after 
Dec. 7, 1915, from any country ; and that con- 
sequently before there was any default on the 
part of the sellers the further performance of the 
contract became illegal, and they were not liable 
in damages. In re An Arbitration between 
THE AnGLO-RuSSIAN MERCHANT TRADERS, Ld. 
AND John Batt & Go. (London) - C. A. 

[1917] 2 K. B. 679 ; 86 L, J. (K. B.) 1360 ; 

116 L. T. 805 ; 61 S. J. 591 

Impossibility, 

Performance — Prohibition by Ministry of 
Munitions— Effect of prohibition . 

In 1914 the defts. contracted with the pits., 
a water authority, to construct certain water- 
works. The contract provided that the works 
were to be completed in six years, and that the 
pits.’ engineer might grant the defts. an exten- 
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COHTBACT (ImpossiI>ility) — contl n und, 
sion of time in. tko event of any difficulties or 
impediments howsoever occasioned. In 1910, 
when a substantial amount of work had been 
done, the Ministry of Munitions, acting under the 
Defence of the Koalm Acts and Regulations, 
required the defts. to cease work. In an action 
by the water authority against the contractors 
for a declaration that the contract was still in 
existence and that the defts. were bound to 
perform it : — 

Eeldj that as the prosecution of the work had 
become illegal, and the duration of the interrup- 
tion was such as fundamentally to change the 
conditions of the contract, and conld not have 
been in the contemplation of the parties when 
it was made, the pits, were not entitled to the 
declaration claimed. 

Decision of the 0. A. {[1917] 2 K. B. 1) 
affirmed. Meteopolitak Wateb Boabd v. 
Dick, Kebb & Co. - H. L. (E.) 34 T. L. E. 113 ; 

[1917] W. H. 352 ; 62 S. J. 102 

Lighting of streets — Goniract with local 
autlmity — Default in lighting from any cause 
whatever ’’ — Restrictions due to Lighting Order 
under the Defence of the Realm {Consolidation) 
Order, 1914. 

By an agreement made in 1911, which was 
to remain in force till Dec. 25, 1917, the pits., 
an electric lighting co., contracted to light the 
streets of a borough, and by the penalty clause 
agreed with the corporation that “ in case of any 
default in lighting the lamps or any of them 
daring the time in which the same ought to be I 
lighted as aforesaid from any cause whatever ” 
the latter should be at liberty to deduct from 
any payment certain sums. Owing to a Light- 
ing Order dated Dec. 15, 1915, under the Defence 
of the Realm (Consolidation) Regulations, 1914, 
restricting the lights in the borough, the number 
of lamps actually lighted during the year 191C 
was very small, and in an action by the pits, to 
recover 1290/., the total of four quarterly pay- 
ments as fixed by the agreement, the defts. 
claimed to deduct suras which by the penalty 
clause they were to ho at liberty to deduct in the 
event of lamps remaining not lighted “ from any 
cause whatever” ; further, that by reason of 
the Lighting Order the performance of the con- 
tract had become impossible or within reasonable 
probability impossible : — ** 

Held, that the words ** from any cause what- 
ever,” though wide enough to be unlimited, 
were in fact limited to causes over which the 
pits, had or ought to have control — causes in 
which there had been some default on their part. 
The pits, were accordingly entitled to recover 
the full amount claimed without deduction. 

The principle as to the performance of the 
contract laid down in Leiston Gas Go, v. Leision- 
cum-Bizewell U. D. <7. [1916] 2 K. B. 428 followed 
and applied. Wycombe Bobotjgh Ebectbic 
Light ahx> Potob Co. v, Cheppihg Wycombe 
COBPOBATIOK - Bailhache J. 15 L. G. E. 658 ; 

33 T. L. E. 488 

Insurance, 

— Statement forming basis of contract. 

Bee Ihshbance (Bijbgeaby), col 201. 


GOU TEAGT — cent hi ned. 

Landlord and Tenant. 

Bee Latstblobb ayd Tekayt, col 24L 
Marriage. 

— Engagement ring — Right to return of ring. 

Bee Mabbiage, col. 270. 

Married Woman. 

Bee I“IU8BAK1> AKD WiEE, Col. IIM. 

Master and Workman. 

Bve AYobivMkeIs Oompexsatxoy. 

Military Service. 

Emergency legislation — Local authority — 
Employee joining A rmy — Volunteer — Continuance 
of civil pay — Resolution — Contract — Local 
Government {Emergency Provisions) Act, J916 
(6 d? 7 Geo. 5,c. 12),^. 1. 

On Sept. 12, 1914, the Cardifi Oorporation 
passed a resolution “ that any officer or servant 
of the corporation .... who may volunteer 
and be .accepted as such and servo Great Britain 
afioat or ashore during this European war bo 
allowed leave of absence during his naval or 
military services ; that ho be reinstated upon 
his return with no loss of position or emoluments 
consequent upon his enforced absence ; that the 
corporation pay him .... during such period 
such sums as with the pa.y ho receives from 
Govemment will make up his full salary or 
wages.” 

On the strength of this resolution, and on 
Jul. 7, 1915, the pit., a tramcar driver in the 
employment of the corporation at 11 11 . 5 . a 
week, volunteered and was accepted for service 
and served in a Welsh regiment. The corpora- 
tion refused to pay him the difference between 
his wages and the 8a. 2d. a week he was paid as 
a soldier, and he brought an action against them 
to recover it : — 

Eeld, that the pit. was entitled to recover the 
amount claimed. The resolution of Sept. 14, 
1914, though a domestic resolution, and pro- 
bably ultra vires, was also the offer of a contract, 
which, having been accepted, was by the OTora- 
tion of s. 1 of the Local Government (Emer- 
gency Provisions) Act, 191 G, validated and had 
become a promise incapable of unilateral altera- 
tion and was binding to the extent to which it 
puld have been given had the Act been in force, 
i.o., the sub-section made it a binding promise 
retrospectively. SniBTOH v. Gabbife Corboba- 
TIOH Eowlatt J. 16 L. O-. E. 587 ; 116 L. T, 687 ; 

[1917] W, 175 

Mistake. 

Bee below, Surveyor, col 111. 

Eescission. 

— Stockbroker and client — Exoculod contract 
induced by fraud — latest it utio in 
intogrum—Lapse of time— Limitation 
of action. 

Bee Peinoipal AHB Agent, col 314. 

Eestraint of Trade. 

Bee Eestbaint oe Tbabe, col 351, 
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COHTEACT— 

Sale. 

See La:s‘dlobb aistd TBifrAifT, col. 241, 
Sale of Goods, coL 365, and 
Vexdoe Aim PoRcnASEB, col. 418. | 

Sale of Goods, 

See Sale of Goods, col. 365- 
Sale of Beal Estate. 

r-n Riglifc to general damages for loss of bargain. 

See V^EKDOE AND Ptjechasee, col. 449. 

Sale of Shares. 

— Principal and agent. 

See Peincipal and Agent, col. 314. 

Sale of Ships. 

Particulars — Incorrect statement as to dead- 
weight cajiacily — Condition or warranty — “ Not 
acemniaUe for errors in description ” — Seller not 
liable. 

The defts., being desirous of seEing two 
steamships to the pits., gave to tho pits, 
particulars in vTiting of the ships which stated, 
inter alia, that the dead- weight capacity of each 
ship was 4G0 tons. The particulars also con- 
tained the words “ not accountable for errors in 
description,” Tho pits., reljing upon the 
particulars, agreed to buy tho ships, and a 
memorandum of the contract, which did not in 
terms refer to the particulars, was signed by the 
parties. The ships were delivered to, and 
accepted by, the pits., and it was subsequently 
discovered that the dead-weight capacity of each 
ship was only 360 tons. In an action by the 
pits, to recover damages for a broach of a con- 
dition of the contract, and, alternatively, for 
breach of w’arranty : — 

Heldf first, on tho evidence, that the memo- 
randum was not intended by the parties to con- 
tain all the terms of the contract, and that the 
statement as to the dead- weight capacity was a 
term of tho contract; secondly, that the dis- 
crepancy between the statement and tho fact 
was a difiorence of degree and not of kind, and 
that the statement was, therefore, a warranty 
and not a condition ; and, thirdly, that, the 
statement being a warranty, the defts. were, by 
reason of the words “ not aceoimtahio for eirors 
in description,” not liable for damages for breach 
of warranty. Haeeison {T. & J.) v. Knowles 
& Eosteb - Bailhache J. [1917] 2 K B. 606 ; 

86 L. J. (K. B.) 1490 ; 117 L. T. 363 ; 22 Com. 

Cas. 293 ; 33 T, L. E. 467 ; 61 S. J. 695 

Service. 

See Education, col. 153, and Woes- 
men’s Compensation, col, 517. 

Shipping. 

See Shipping. 

Surveyor. 

XMcd government — Agreement by surveyor 
to ac$ at arbipration — Scale of remuneration for 
services — Mistake innocently induced — Eectifica- 
iim of a^eement under seal of heal authority — 
Besek^wn^Qumtum memU — Bydels scakn 


COHTEACT (Surveyor) —eontinued. 

In 1914 a correspondence took place bo Ween 
i the pit., who was a surveyor, and the clerk of tho 
guardians of tho deft, union, with a view to the 
plt._ acting as valuer for tho guardians at an 
arbitration between them and the B. Union, 
arising out of the dissolution of the A, Union, 
the transfer of its property and liabilities to tho 
B. Union, and the inclusion in the deft, union 
of S., a parish hitherto in tho A. Union. In tho 
opinion of the Court tho pit. throughout tho 
correspondence believed and intended that he 
was to be remunerated on Byde’s scale on tho 
basis of the value of tho whole of tho properties 
of the A. Union, while the guardians believed 
and intended that the scale was to bo applied 
only to the interest of their union in those 
properties. The contract for employment of 
the pit. as valuer was originally efrawn in tho 
sense understood and intended by him ; hut 
the draft was altered to tho sense understood 
and intended by the guardians, and in that form 
it was executed by the pit. and sealed with the 
seal of the guardians : — 

Held, on the evidence, that tho plt.’s mistake 
had been induced innocently by the guardians, 
and that he was entitled to rescission of tho 
agreement on the principle of Wilding v. 
Sanderson [1897] 2 Oh. 534. 

Held) also, that ho was entitled to remunera- 
tion on a quantum meruit on the principle of 
Lawford v. Biller icay E, G. [1903] 1 K. B. 772, 
the Court, however, declining to assess tho 
remuneration with any direct reference to Rydo’s 
scale, and expressing its disapproval of tho 
principle of basing remuneration on the amount 
of the valuation. 

Quaere, whether an agreement under the seal 
of a local authorit}' , and requiring their seal for 
its validity, can be rcctifiod, Faraday v. 
Tawoeth Union - - - Younger J. 

86 L. J. (Ch.) 436 ; 15 L. G. E. 268 ; 

81 L P. 81 

Trust Property. 

— Sale of — Trustee. 

See Solicitor, coL 423. 

Eitra Vires. 

/S'cfifltabovo, Corporation, col. 100. 

Vendor and Purchnser. 

See Vendor and PoTvCiiASiiiR, col. 451. 

Void or Voidable. 

Contract to he “ void^^ in a certain event — Buh 
that a party cannot take advantage of Ms own 
wrong. 

By a contract made in 1913 a French co. 
(called the builders) agreed to construct a steamer 
for a shipping co, (called tho purchasers) to bo 
completed bjr Jan. 30, 1915, subject to an exten- 
sion of time if the construction was delayed by 
an nnpreventablo cause beyond the control of 
tho builders ; and in case the builders should he 
unable to deliver the steamer within, in the 
event of France becoming engaged in a European 
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COSfTEACT (Void or Voidable) — cimtimied. 
war, eigliteen months from the date agreed by 
the contract for completion “thereupon this 
contract shall become void and all money paid 
by the purchasers shall be repaid to them with 
interest accrued thcronpon at 5 per cent.” 

The steamer was in course of constriiciioii 
when on Aug. 2, 1914, France became engaged 
in a Jilaro])ean war, and had ever since continued 
to be so engaged ; and the builders had been 
prevented by unpreventabie causes beyond their 
control from comiileting the steamer by Jan. 30, 
11)15, and had ever since been prevented by the 
same causes. The eighteen months expired on 
Jul. 30, 1916, and the builders contended that 
the contract thereupon became void, and that 
the purchasers were only entitled to the jopay- 
ment of the moneys paid by them with interest 
thereon. The purchasers contended that the 
contract became voidable only at their option ; — 

Held, that the contract became void and not 
merely voidable at the option of the purchasers, 
and that as the avoidance of the contract had 
not been brought about by any -wrongiui act or 
default on the part of the builders the latter were 
noli prevented from alleging that the contract 
was void. 

Where a contract contains a provision that 
it shall become void in a certain event, on the 
happening of that event the contract becomes 
void ; but, unless it clearly j)rovides to the 
contrary, the contract is subject to a condition 
or proviso that a |>arty shall not take advantage 
of his own vTong, and therefore a party whose 
wrongful act or default has brought about the 
avoidance of the contract camiot allege its 
invalidity. In re Ah Aebiteatioh betweeh 
THE New Zealand Shipping Co. and the 

SOOIETE DES AtELIEES ET ChANTIEBS DE 
FbanOB - C, A. [1917] 2 K. B. m ; 33 T. L. E. 

545 ; 117 I. T. 71 

8ce Sale of Goods, col. 448. 

Writing. 

See Laedloed and Tenant, col. 249, 
and Sale of Goods, col. 449. 

CONTRACTIJAIi DUTY — Overcrowding street 

railway — Common nuisance— “ Crimi- 
nal case.” 

See Canada, col. 71. ^ 

COirTEIBXTTIOH~-General average. 

See Shipping, col. 415. 

GOFTEOBLEE — ^Alien enemy — Business, 

See Alien Enemy, col. 17. 

— Company — Business directed to he wound up 

— Trading with the enemy. 

See Alien Enemy, col. 18. 

— Enemy firm— Powtr of, to sue for debts in 

name of firm. 

See Embegenoy Legislation, coL 155. 

COBVEESIOlir — ’•Devise in strict settlement — 
Successive life estates — Trust to invest proceeds 
of sale in purchase of freeholds or in personalty 
— l^ower to vary — Consent of tenant for life — 
Investment on mortgage — Deaths of remainder- i 
men — Foreclosure — Settlement of foreclosed land ^ 


QOm'm.U(m---contbmciL 
— lleconversion — Time for dekrminuig pghfs of 
remaindermen — Trust for sale of forechsid 
laihd — Conveyancing Act, 1911 ( I cb 2 iko, 5, c. 37), 
s, 0 — Retrospective operation. 

A testator who died in 1861 devised his real 
estate in strict settlement and em]>ower(d the 
trustees, with the consent of tbe lenant for life, 
to sell the same or any ]iart thereof, and direeied 
them with such consent to invest the ])roc‘eeds 
of sale in the purchase of freehold land or in 
the pu))iiG funds or on real securities to ])0 
respectively settled and hold to and iix)on such 
uses and trusts corrosponding as nearly as 
might be with the uses and trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with tho like 
consent to vary such investments. 

In the events which happened tho material 
limitations of the will resulted as follows : — To 
the use of B., T., and J. successively for life in 
the order named, with remainder to tho use <jf 
E., T., and J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, v.dth remainders over. In 1807 
part of the land was sold and tho proceeds 
invested in mortgage of freehold land. In 1871 
E, died, leaving an only daughter. In 1881 
T. died a bachelor. In 1898 the surviving 
trustee foreclosed, and in 1809, by a deed 
appointiag a new trustee to which J. was ])ari.y, 
the foreclosed land was conveyed to the uses 
and upon the trusts of the will as if tho same 
j had been thereby spoeifically devised. 

On the death of J. in 1916 without issue, 
his executrix, who was also executrix of T., 
claimed that the foreclosed land in fact repre- 
sented personalty and was subject to a trust 
for sale by virtue of s. 9 of tho Oonvoyancing 
Act, 1911, and that she was entitled to two- 
thirds of the proceeds. The only daughter of 
E. claimed the foreclosed land as tenant in tail 
under tho limitations of the will, E., T., and J. 
never having disentailed ; — 

Held: (1.) That, owing to the power to 
vary investments, tho crucial time for deter- 
mining the character of each investment was 
the death of J., the surviving tenant for life, 
and that the mortgages having been then fi)re- 
ciosod the mere foreclosure o]}eratcd as a recon- 
version of the property into realty, and that 
there was no equity on the part of any cestui 
que trust under tho will to have tho personal 
character of the in\ ostmont rt‘siored to it. 

The principle of Lawes v. Bennett (i78r>) 

1 Cox, 167, and In re Isaacs [1894] 3 Oh. 500 
apxilied. 

(2.) That by the deed of 1899, to which all 
the x>arties able to control tho character of the 
investment of the trust fund wore x>arties, tiio 
foreclosed land was duly adopted as xml estate 
and settled to the uses of tho will ; 

(3.) That, although sub-s. 5 of s. 9 of the 
Oonveyancing Act, 1911, may apply to land 
foreclosed before tho commencement of tho 
Act and remaining at tho passing of tho Act 
in the condition determined by tho foreclosure, 
it would be unroasonablo to extend the retro- 
spective operation of tho section to a case liJi© 
the present where previously to tho commence- 
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meat of llio Act fclie foreclosed land had been 
deliiiitely accepted and settled as land and 
rights acquiied thereby. 

(4.) That even if, by viitue of sub-s. 5, s. 0 
of the Act vras to be deemed to apply to fctrC' 
closed lands as from the date of ibrcclosiire, 
the terms of Ijr4h sub-s. 3 and sub-s. 4 had in 
the present case been complied with suhkdently 
to ]>rerent the reconversion uf (he land into 
money under sub-ss. 1 and 2 of the DeeU<ax ; 
and 

(5.) That tile foreclosed land had hecomo 
legally vested in the daughter of E, in tail as 
the heir in tail of E. In re Hoaa. Allison v, 
Paioe - - Sargaut J. [1917 J 2 Ch. 239 ; 

8G L. J. (Ck) 536 : 116 L. T. 714 ; 

[1917] W.N. 100 

— forfeiture — ^Felony. 

JSee f OKFEiTUKE, eol. 181. 

— Lunatic — Eealty. 

I^ee Lunatic, col. 269. 

— Postponing. 

See Will, col. 476. 

Eeal estate — Building agreement — Lease — 
Option to tenant to purchase reversion — Notice to \ 
exorcise option — Death of purchaser insolvent — ■ ■ 
PuTchme never completed — Re-entry by landlord. : 

At the date of a testator’s deatli in 1897 
certain premises, of which he was owner in fee, 
were the subject of a building agi’eement, under 
which leases were to be granted to M. This 
agreement contained a clause enabling hi. to 
purchase the freehold reversion in the whole or 
any part of the premises affected by the agree- 
ment, if notice was given before a fixed date, and 
as from the date of such notice he was to be 
deemed the purchaser of the specified reversion. 
On Sept. 28, 1899, M., having become entitled ; 
to leases of twenty houses, gave notice of his j 
desire to purchase the freehold reversion of the j 
houses. M. died insolvent on Dec. 25, 1899, the | 
day fixed for completion, and no steps were| 
taken to enforce the contract. The trustees! 
of the testator subsequently re-entered upon the 
whole property, including the twenty houses, in 
exercise of a power in the agi-eoment enabling 
them so to do : — 

Beld, that the giving of the notice exercising 
the option was a conversion once for all of the 
realty into personalty, and the meie fact that 
the exercise of the option was not followed by 
completion of the purchase could not undo the 
conversion which had actually taken place, and 
therefore that the twenty houses must be 
treated as peisjnalty of the testator as from 
Bept. 28, 1899. 

Eeld^ further, that the re-entry of the testa- 
tor’s trustees did not work a reconversion into 
realty. In 're Blake. Oawthoenb v* Blake 
Bve J. [19171 1 Ch. 18 ; 86 L. J. (Ch.) 160 ; 

115 L. T. 663 ; 61 S. J. 71 

Realty directed to he sold — Partial failure of 
objects of conversion — Resulting trust to settlor — 
Whether property descends as personalty. 

There is no distinction between the words 
“ with the consent of ’* and “ at the request of ” 
when applied to a tenant for life under a settlc- 


meat, and in neither case does tlieir introduction 
prevent a trust for the sale of realty from being 
imperative. 

Where in the case of realty directed by a 
settlement to be sold the legal estate is outstand- 
ing in trustee.s for sale, the propert}? cannot be 
said to be “ at home ” merely because the settlor 
at his death was the only person beneficially 
interested in the proceeds of sale, and the only 
case in which the xxroperty results to the settlor 
as realty, instead of personalty, is where the 
purposes for which conversion was directed have 
failed ab initio. In re Epenxell. Weight v. 
Holton - - - l-eville J. S4 T. L. K. 86 ; 

[1917] W.H. 343 ; 62 S. J. 103 

GONYEYAHCE— Transfer on sale— Equitable 
interest — Qu(‘-ens] and— Stamp duty. 
See Austealia, col. 53. 

GOKVEYANCma ACTS. 

See OoNVEusioN, col. 114, Landlord 
AND Tenant, coL 248, and Ybndoe 

AND PUECHASEE, CoL il9. 

COHVICTIOST — Confirmed by quarter sessions 
— Issue of distress warrants by Justice 
— Conviction and confirmation quashed 
by High Court. 

See Justices, col. 238. 

CO-OBI) IKATIOa^T — C ontracts — Bankruxxicy. 

See Bankeuetcy, col. 57. 

CO-OWKEESHIP — ^Association to secure par- 
ticular benefits to members. 

See Teust, col. 444. 

COPY — Notice of appeal — Service. 

See Army, col, 45. 

GOPYBIGHT — Picture 'postcards — Similar idea 
— Similar legend — Different expression — No in- 
fringement — Copyright Act, 1911 (1 <£? 2 Qeo. 5, 
c. 46), ss. 1, 2, 7; s. 14, sub-s. 1 ; 8. 35. 

The pit. was the owner of the copyright in a 
series of picture postcards, one of which re])re- 
seated a soldier reading the orders of the day, 
with the legend underneath, “ And then we have 
all the reot of the day to ourselves.” The deft, 
published a xiicture postcard also rejiresenting a 
soldiqr reading the orders of the day, and with a 
similar legena underneath, but the expression 
and get-up of the two cards were entirely 
difiereiit : — 

Hdd, that there xvas no infringement of the 
plt.’s copyright. McOeum v. Eisnee 

Peterson J. 117 L. T. 536 

Telegraphic code — Compilation of words in 
themselves meaningUss-r-^^ Original literary work ” 
— Copyright Act, 1911 (1 <5 2 Geo. 5, c. 46), 
ss. 1, 35. 

The pits, published a code of made-up 
words considered suitable for cabling purposes. 
Each word, which of itself was meaningless, 
consisted of five letters only, and differed from 
every other word in the code in at least two out 
of the five letters. In the preparation of the 
code all words which were unpronounceable 
were eliminated, as were also all those which 
might lend themselves to error in transmission 
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COPY ElCrHT - — nvit hi ne(h 

Held, that tlie code was an “ original literary 
work ’* wifciiin the moaning of that expression in 
s. I, siib-s. 1, of the Copyright Act, I'Ji 1. D. P. 
Andersoh & Co., Ld. V. The Liebrr Oobe Co. 
Bailhache J. [i9i7] 2 K. B. 4':)9 ; 86 L. J. 
(K. B.) 1220 ; 117 L. T. 361 ; [3917] 
V/. M. lOD , 3S T. L. It. 420 . 

61 S .1 545 

C0.RESP0I7I)EB T~3Ji roree. 

/SV-e 'Div<jece. 

COEPOEATIOH^-Crimiiial liability. 

See Criminal Law, col. 127. 

— Municipal. 

See Canada, col. 63, and Contract, 
col. 109. 

— Petitioning creditor. 

See Bankruptcy, col. 01. 

COEEOBOBATIOH— Accomplice. 

See Criminal Law, coi. 127. 

— Bastardy. 

See Bastardy, col. 05 


CO STS ~~conf i miei, 

— Security for. 

See Aebttbation, col. 20, Company— 
Winding up, col. OS, and 
i Court, col. 331. 

: — Solicitor, 

See Solicitor, col. 420- 

1 Taxalioti — AcjTeemenl io setth action on terms 
I arrangcil by senior counsid — Jsmie of briefs to 
coinisd before ‘notice, of trial or discover y — Coiisent 
I solicitor and client cods in action — Charges 

I/or briefs to counsel — rracficc — M, S, C. (/r.), 
0. LXr., n. 19, 20, GL 

The jiarties to an action, after the i)loadings 
had been closed, agreed to refer the setfcieinent 
of the action to their respective senior counsel : — 
Held, that the issue of briefs to senior and 
junior counsel was a reasonable mode of instruct- 
ing them for the purpose of the settlement, 
and was not improper, although there had been 
no discovery obtained or notice of trial given, 
j Charges for and in respect of such briefs and the 
I fees thereon may be allowed on taxation as 
solicitor and client costs. O’Connor v. Blain, 

; Campbell, & M'Lean, Ld. - Dodd J.(Ir.) [1917] 

1 2 I. B. 618 


C.IF. COKTEACT. 

See Sale of Goods, col. 3G7. 

COSTS — Action by banlviupt — Application by 
defendant to sta}^ 

See Bankruptcy, col. 64 

— Appeal — Security. 

/S'ee Company (Winding up), col. 1)8. 

— Arbitration ■ — • Discretion of arbitrator — 

Power to order successful claimant to 
pay costs. 

See Arbitration, col 20. 

' — ■ Bankruptcy — ^Trasiee — ^Deed of arrange- 

ment. 

See Bankruptcy, col. 59. 

— Bill of — Solicitor — Solicitor-trustee — Taxa- 

tion by co-trustee — “ Party charge- 
able.” 

See Solicitor, col 421 

— Counsel — ^Fees. 

See below, Taxation, col 11^. 

— County court. 

See County Court, ooL 119. 

— Distribution — ^Public Trustee — Withdrawal 

fee — Incidence. 

See Bevenue, col 353. 

— Divorce. 

See Divorce, col 142. 

— Judgment for—Cliose in action— Legal 

assignment. 

See Chose in Action, col 82, 

— Licensing justices. 

See Licensing Acts, col 252. 

— Mortgage. 

;8ee Mortgage, col 281. 

— Prize Court. 

See Prize Court, col 331. 


j Taxation — Assessme^it of gross su7ns — Com-- 

— Debentu're-'holders* ac,tio7i — Notice ofjitdg- 
j 97ieni — Scheme of arrangemeiit — Notices of 'meet-' 
' ings — Practice — Compa}hies (Oonsolidaiion) Act, 
1 1908 (8 Edw. 7, c. 69), 5. 120— B. S. 0., 3883, 

; O. Lxr,, 7\ 8 ; r. 27, snb-7\ 3Sa, and Appendix N, 

: Heads 28, 34, 41, 42, 43, 51, 52, 53. 

1 The B. S. 0., 1883, as to the costs of pro- 
' paring and sending out notices, do not, expressly 
or by analogy, apply to (a) notices of judgment 
in a debenture-holder’s action, or (h) notices of 
meetings of creditors and members of a co. to 
agree to an arrangement under s. 120 of the 
Companies (Consolidation) Act, 1908. 

The Directions of the Ch. Div. Judges of 
May, 1896, do not prescribe merely a now mode 
of “ service ” of a judgment in an ordinary 
debenture-holder’s action, but substitute the 
sending of notices of the judgment for service 
thereof. 

In the case of the notices of judgment and. 
of meetings aforesaid the taxing Master may, 
under O. lxv., r. 27, sub-r. 38 a, assess the 
costs thereof at gross sums, and in that sub-rule 
the words “ other cause ” are not to be read as 
ejusdom generis with those matters which are 
exiU'essiy mentioned in the sub-rule, but the 
taxing Master may act on the sub-rule in cases 
where no misconduct or negligence on the part 
of the solicitors whose costs are being taxed is 
imputed. 

In re Johmslon [1904] 1 Oh. 132 explained, 
i In re Commonwealth Oil Corporation, Ld. 
Pearson v. Same - Sargant J. ( 1917 ] 1 Gh. 
404 ; 86 L. J. (Ch.) 848 ; 116 L. T. 402 : 

[1917] W. H. 24 ; 61 S. J. 315 
Bee Solicitor, col. 421. 

— Taxation — Company — ^Winding up. 

I See Company — Winding up, col 98. 

1 Taxation — Trustee-solicitor — Charges of 7 tn- 

1 due influence— Fees — hisiructmu for brief 



( 119 ) 


THE COMPLETE CUiiEEHT DICEST, 1917. 


C 120 ) 


€0 STS — emit i mi ed. 

Leading caimsel'—JDiscretion of taxing Master 
—i?. S. 0., 1883, 0. LXV,, r. 27, sub^rr. 29, 38. 

A deft., ill an action against whom unfounded 
charges of misconduct hare been made by the 
pit. is not flic less entitled to his costs reasonably 
iiicuiTcd in rebutting those charges because 
the pit. has abstained from claiming any relief 
against that deft, and has x>rofessed in the 
Xjieadings to sue him only as trustee. In taxing 
the costs of such a deft, he should be allowed 
the costs of briefing tivo counsel. Brtjty v, 
Ebmundson - - Eve J, [1917] 2 Gh. 285 ; 

86 L. 3. (Ch.) 677 ; [1917] W. N. 243 : 

61 S. J. 694 

AiErmod on appeal - 0. A. [ 1917 J -W.H. 333 

— Winding ujj — O oinp^in^’. 

See CoMPAiffY — ^WxtfDiHG UP, col 100. 

CO-TEUSTEE— Bm of costs— Taxation. 

See BoLiexTua, col 421 . 

COUNSEL— Pecs. 

See Costs, col 118. 

COUNTY COUET. 

Admiralty Junsdlciioti, See Shipping . 
Banh'iiplt'y, See BANKnupTcY. 
Company, col. 119. 

Coats, coh 1 10. 

Defence, col, 120. 

Equitable Execution, See abi^re, Costs. 

Friendly Society, See Fkienbly 
Society. 

J udtjment Debtor, col. 120. 

Jurisdiction, col, 121. 

New Trial, col, 121. 

Ee^nitted Action, See above. Costs. 

Admiralty Jurisdiction. 

See Shipping, col 392. 

Bankruptcy. 

See Bankhxjptcy, col 58. 

Company. 

Plaintiff — Praecipe for default summons — 
Filmg of by agent of company not a solicitor — 
Legality of — County Court Mules, 0, LIT., r, 1.-. 

A limited co. can be represented in a comity 
court by an agent who is not a solicitor. BIin- 
NELL & Co. U, HaEDIXG, WaLL & Oo. 

Biv. Ct. [1917] W. K. 388 ; 34 T. L. E. 145 

Costs. 

Equiiaible execution — Receiver — Costs — 
Scale — “ Amount of debt and costa ” — Practice — 
County Court Mulea, 0, xjil, r, 14. 

0. xm., r. 14, of the County Court Rules 
provides that where a receiver is appointed by 
way of equitable execution, and “ the amount 
of debt and costs ” due to the appHcant exceeds 
501. and does not exceed 1001, the total amount 
to be allowed for the costs of obtaining the 
appoitttm^t of the receiver shall not exceed 


COUNTY COUET (CQstB)~~~ctmf uiued. 

“ 2} per cent, of the amount of such debt and 
costs ” : — 

Held, that, in determining, for the purpose 
of taxation, “ the amount of debt and costs, 
the costs incurred by the applicant in obtaining 
an interim injunction to lestrahi tliO defendant 
from dciiling with the property the subject- 
matter of the ajjplication for the appointment 
of a receiver pending the hearing of the applica- 
tion ought not to bo added to the amount of 
the judgment debt. Caeeington v, Deane 
B iv. Cfe. [1917] 1 K. B. 717; 86 L. J, (E. B.) 

743 ; 116 L. T. 561 ; [1917] W. H. 62 

— Judgment debtor — “Travelling expenses ” — 
Single or return fare. 

See helov'. Judgment Debtor, col 120. 

Memitted action — Jurisdiction of county 
court judge — County Court Rules, 1903 and 
1914, 0. LIU., r. 17 — County Courts Act, 1888 
(51 cO 52 Viet. c. 43), ss. 06, 113, 116. 

Order mi., r. 17, of the County Court Rules, 
1903 and 1914, which provides that “Where 
the demand is unliquidated, and the plaintiff 
recovers less than the amount claimed, the judge 
may, if he thinks fit, order that his costs be 
taxed on the scale ajipiieable to the amount 
claimed, or any intermediate scale,” is not 
ultra vires, and it a^qilies to actions remitted 
to the county court as well as to actions com 
menced there. 

Evcrall v. Brown [1905] 2 K. B. 190 ; [1906] 

2 K. B. SS4 applied. Sakgeant v. Watts 

Biv. Ct. [1917] 2 K. B. 624 ; 86 L. J. (K. B.) 
1337 ; 117 X T. 374 ; [1917] W. N. 236 ; 

33 T. L.E. 499; 61 S. J. 612 

Befence. 

Statutory,^ Notice of — Practice — Set-off — 
Claim for price of goods sold — Breach of warranty 
—Sale of Goods Act, 1893 (56 Js 57 Vkt. c, 71), 
a. 53 — County Court Rules, 1903 a^id 1914, 
0. .Y., rr, 10, 18, 21. 

To a claim for the price of goods sold the ' 
defence of a breach of warranty is not a set-ot! 
within 0. x., r. 10, of the County Court Rules, 
1903 and 1914 ,* nor has it by the passing of 
the Sale of Goods Act, 1893, become a statutory 
defence within r. 18 of that order; therefore 
notice of such a defence need not bo given under 
the order. 

Semble, a statutory defence is one which 
has its origin only in a statute. Betoht v. 
Rogees - - Biv. Ct. [19171 1 K. B. 917 ; 

86 L. J. [K. B.; 804 ; 117 L. T. 6i : 

61 S, J. 370 

Equitable Execution. 

^ee above. Costs, col 119. 

Friendly Society. 

See Feiendly Society, col 182 . 

Judgment Bebtor. 

“ Travelling expeyises ” — Return fare — ' 
County Court Rules, 1S03 a^id 1914, 0, Kxr. 
r. 26. 

The “ reasonably sufiicient ” sum for travel- 
ling expenses payable under 0. xxv., r. 26 
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COUHTY GOUET (Judgment Debtor) — cojitinued. 
of tbe County Court Buies, 1903 and 1914, to 
a judgment debtor, wlio does not reside in the 
district of tlio county court from whicli a judg- 
ment summons is issued, means a sum sufficient 
to pay for the journey from the debtor’s re.si- 
deiice to the court and back again. Wabd v. 
Kielp - - Div. Ct. [19171 2 K. B. 832 : 

117 L. T. 447 ; [1917] W. H. 257 

Jurisdiction. 

Proliihitlon — Action hrought in district where 
no 'part of cause of action arose — Step talceji by 
defendant in proceedings — Waiver, 

The pits., a firm carrying on business at: 
West Hartlepool, entered into a contract by ! 
correspondence tlirough the post with the deft., I 
who carried on business at Croydon, for the I 
purchase of certain goods. The deft, having 
refused to carry out the contract, the pits, 
applied, under s. 74 of the County Courts Act, 
1888, to the registrar of the West Hartlepool 
County Court for leave to commence an action 
against the deft, in that court on the ground that 
part of the cause of action arose in that district. 
The pits.’ affidavit, upon which the application 
was made, stated that the facts relied on as 
constituting part of the cause of action were 
“ that the vTitten oficr made by the proposed 
plaintifis and accepted by the proposed defen- 
dant in respect of the sale of the goods, for the 
breach of which contract an action is proposed 
to be brought, was made and posted by the pro- 
posed plaintifis at West Hartlepool.” The 
registrar granted the leave sought, and the : 
plaint was issued. The deft, being uncertain as 
to the nature of the pits.’ claim, his solicitor 
wTote to the pits, as follows : “I have been 
instructed by the defendant to defend this action, 
and subject and without prejudice to any point 
which the defendant may raise as to the juris- ! 
diction or otherwise, I send you the enclosed 
demand for further particulars of the plaintifis’ 
claim.’ ’ The enclosed demand required the pits, 
to give particulars of the date and terms ot the 
contract, and whetiier such contract was verbal 
or in writing, and if in writing identifying the 
document containing the same, and also of the 
date of the alleged breach, and concluded with 
a statement that the solicitor would accept 
service of ail proceedings in the a(?|aon at his 
office as specified. The pits, having delivered 
the particulars demanded, the deft, at once 
applied for prohibition. The judge at chambers 
refused the writ. The deft, appealed. 

The Div. Ct. allowed the appeal, holding 
{!.) that the mere jmsting of the letter contain- 
ing the offer of purchase was no part of the cause 
of action, and (2.) that the demand by the deft.’s 
solicitor for further particulars of the pits.’ claim, 
and his undertaking to accept service on the 
deft.’s behalf did not amount to a waiver of his 
right to object to the jurisdiction of the West 
Hartlepool County Court. Clabke Beotiiebs v. 
Khowles - - Biv. Ct. [1917] W. E. 358 

Eew Trial, 

Excessive damages — Appeal — Prctctice, 

Ho appeal lies from the decision of a county 
court judge granting a now trial on the ground 


CODHTY COFET (Hew Trial) — continued. 
that the damages awarded by a jury wore 
excessive, if it appears that the judge applied 
the right rule of law in considering whether a 
new trial should bo granted. 

How V. London and North Wcsterii My. Co. 
[1892] 1 Q. B. 39] applied. Cole v. Be 
Tkafeoed and Wife - - Div. Ct. [1917] 

1 K. B. 911 ; 86 L. J. (K B.) 764 ; 11'7 D. X. 
224 ; 33 T. L. K. 249 ; 01 S. J. 354 

Eemittsd Action. 

Sec above. Costs, col. 120. 

COFHTY COFET EFLES, 1903 and 1914, 
0. XXV., r. 26. 

Wabb t?. Hield - Div. Ct. [1917] 2 K. B. 832 ; 

117 L. T. 447 ; [1917] W. H. 257 

GOFET — ^Bankruptcy — ^Discretion. 

See Banbbuptgy, col. 00. 

— Barmote. 

See Mibes, col. 277 

— Jurisdiction. 

See Babbbtjptgy, col. 58, and 
County Coubt, col. 121. 

COFET-MAETIAL— Field general 
See Abmy, col, 20. 

COFST OF APPEAL. 

See Appeal, eol. 23. 

COFET OF CEIMIHAL APPEAL. 

See CamiNAL Law, col. 124. 

COFET OF IHQFIEY— Army. 

See Army, col. 30, and Criminal Law, 
col 128. 

GOFETS (EMEE0EHCY POWEES) ACTS. 

See Emebgency Legislation, col. 1 rj7 ; 
and Intebnational Lav/, col. 21G. 

CO YEHAH T — ^Aftcr-acquircd property. 

See Bankbuptcy, col. GO, and 
Settlement, col. 385. 

— Insurance (Fire). 

See Landlobd and Tenant, col. 245. 

— Lease. 

See Landlobb and Tenant, col. 244. 

— Bepair. 

See Lanblobb anb Tenant, col. 247. 

— Bestraint of personal freedom — ^Public policy. 

See CoNTBACT, col 107, 

— Separation deed. 

See Divoecb, col. 148. 

— Settlement — ^After-acquired proporiy. 

See Settlement, coL 385. 

CEEDITOES — ^Assignmont for benefit of. 

See Bankbtjptcy, col 59. 

— Statutory meeting of. 

See Company— W iNBiNG xtf, col 30L 

CEIMIHAL CASE ’’—Aiipeal— Privy Council 
— Canada. 

See Can ABA, col. 71. 
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CBIMIHAl LAW. 1 CEIMINAL LA'W—cnnUm/cd. 

I 

Appeal to C. C* A. | Murder. See above. Evidence. 

Jdjournmeuft col. 124. ! Ferjury. See above, Evidence. 

Bail, col. 124. j Beceivh'y Slokti Goods, col. 134. 

Evidence in C.Q. A., col. 124:. ! Sum.mary Junsd>cHo}i. See Justices. 

Miscarriage of Justice — j Treason. iSVe a])ovo, High Treason. 

Cerfijkaie of Trial Judge, col . ; Vagrancy. See Justices. 

125. 


Evidence, col, 125. 

No Snhsiantial Miscarriage 
col. 125. 

Misdirection — 

Admissimi of Guilt, col. 125. 

Befendanfs Case not put to the 
Jury, col. 125. 

False Fretences, col 125. 
Bcceiving Stolen Goods, col. 125. 
Senience, col. 120. 

Shorthand Notes, toL 120. 

Bigamy. See below. Evidence, 

Canada. See Canada. 


Appeal to C. C. A, 

Adjournuifsit. 

An application for adjonrnineiit of a ease 
likely to last some time should be made to the 
Court some days before the case is in the list. 
Hex V. Hoeeets (Josiah IIoekis) - G. C. A. 

12 Gr. App. C. 252 

Bail. 

Appeal to II. L 

The Court has no power, after dismissing an 
appeal, to admit appellant to bail until the Att.- 
Gen. decides whether he will grant his fiat to 
appeal to the H. L. Rex v. Thompson (Arthur) 
G*. C. A. 12 Cr. App. C. 261 


Children. See above, Appeal to C. C. A. — 
Sc7ife7icc. 

Confession. See above, Appeal to 
C. C. A. --Evidence in 0. G. A. 

Conspiracy, col. 127. 

Corporation, col. 127. 

Deposition, See below, Evidence. 
Evidence — 

Accomplice, col. 127. 

Accused, Statement by, col. 128. 
Bigamy, col. 129. 

G. G. A, See above, Appeal to 
C. C. A. 

Deposition, col, 129. 

False Declaration, col, 129. 

False Fretences, col, 130. 

Habitual Criminal, col, 180. 
Identity, col, 131. 

Indecent Assault, col. 131. 

Larceny, col, 131. 

Murder, col. 131. 

Perjufy, col. 132. 

Beceiving Stolen Goods, col. 132. 

FaUe Declaration, See above. Evi- 
dence. 

False Pretences, col. 133. 

High Treason, col. 133. 

Indecent Assault. See above. Evidence. 

Judicial Committee {Friry Council). 
See Judicial Committee, 

Larceny. See above. Evidence. 
Mediciom In^y, col. 133. 


' Bail granted where the 0, 0. A. had dis- 
j missed^an appeal and the Att.-Gen. had given 
a certificate enabling the appellant to appeal to 
the H. L. Rex v. Tjeompson (Arthur) 

C. C. A. 12 Cr. App. C. 278 

Evide7ice in 0, C, A. 

Power to receive evidence of acts done by 
prisoicr after conviction — Leitcr cmiainmg con- 
fession — Privilege — G^nminal Ap>peal Act, 1907 
(7 Edw. 7, c. 23), 5. 9 — B. S. C., O. LVIH., r. 4. 

By s. 9 of the Criminal Appeal Act, 1907, 
“ the Court of Criminal Appeal may, if they 
think: it necessary or expedient in the interest 
of justice .... exercise in relation to the 
proceedings of the Court any .... powers 
which may for the time being be 'exorcised by the 
Court of Anpeal on appeals in civil matters.” 

By the R. S. 0., 1883, 0. Lvin., r. 4, “ The 
Court of Appeal shall have .... full discre- 
tionary power to receive fui-ther evidence upon 
questions of fact .... in any case as to matters 
which ha vp occurred after the date of the decision 
from which the appeal is brought.” 

After his conviction for murder the prisoner 
wrote from the prison in which he was confined 
a letter which had a most material bearing on 
the case. The letter had been destroyed by the 
person to whom it was addressed. The prose- 
cution gave notice to the prisoner that, upon the 
hearing of an application which he intended to 
make to the 0. 0. A. for leave to appeal, an 
application would be made by the prosecution 
for leave to call witnesses for the puTi)oso of 
proving the destruction of the letter and pro- 
ducing a copy in eyidence : — 

Held, that the evidence was admissible, and 
that no privilege attached to the letter. Rex 
V, Robinson - C. C. A. [19171 2 K, B. 108 ; 

86 L. J. fK. B.) 773 ; 117 L. T. 160 : 

81 J. P. 152 ; [1917] W. H. 135 ; 

12 Gr. App, C. 226 
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CEIMIKAI LAW (Appeal to C. €. AI)—contlnned. 

Miscarriage of Justice, 

Certificate of Trial Judge. 

Disapproval of verdict, 

Wfiere there is evidence to go to the jury and 
the questions at issue are purely questions of 
fact, and the jury convict, the Court will not 
interfere with the verdict, although the judge 
gives a certificate that in his opinion the verdict 
was wrong. Rex v, Pebfbct (Elizabeth) 

C. C. A. 12 Cr. App. C. 273 ; 117 L. T. 641 

Evidence. 

Insuffldent evidence — Conviciion quashed, 

Bex V, Caley (William Bxboh) 

C. C. A. 12 Cr. App. C. 231 

Bex V. Chadwick ( Walter, William) akd 
Others - - C. C. A. 12 Cr. App. G. 247 

Bex V, Gray (John Hexby) 

C. C. A. 12 Cr. App. C. 244 
See below, Evidence, 

No Substantial Miscarriage. 

Acquittal of prisoner — Statement hy judge as 
to previous convictions of prisoner, 

Bex V. Heney Smith - C. C. A. [1917] 
W. N. 289 ; 13 Cr. App. C. 9 ; 25 Cox, C. C, 
271 ; 34 T. L. E. 9 

Criminal Appeal Act, 1907 (7 Edxo, 7, c. 23), 
s, 4. 

Proviso to s. 4, sub-s. 1, of the Criminal 
Appeal Act applied. Bex v. Doubleday 
(Rose) - - - C. C. A. 12 Cr. App. C. 240 

Bex V. Bosbnsoh (Good max) 

C. C. A. 12 Cr. App. C. 235 

Misdirection, 

Admission of Guilt. 

It is a misdirection to treat as an admission 
of guilt an expression which is consistent with 
innocence. Bex v, Schofield (Joseph) 

C. C. A. 12 Cr. App. C. 191 

Defendant’s Case not put to the Jury. 

A summing-up which in efiect recommends 
a verdict of guilty, and does not adequately put 
the deft.*s case, will invalidate a conviction. 
Bex V. Fbamptok (Walter James) ^ 

C. C. A. 12 Cr. App. C. 202 

False Pretences. 

Intent to defraud, 

,Except in the clearest case, there must bo a 
direction to the jury on a charge of obtaining by 
false pretences that an intent to defraud must 
be proved before they can convict. 

Conviction quashed on the ground that at the 
trial there was no direction to the jury as to the 
intent to defraud. Rex v, Secombb (William 
Edward) » - C. C. A. 12 Cr. App. R. 275 

Receiving Stolen Goods. 

Knowledge that goods were stolen — Gorrohora^ 
Hon of accomplice — Insufficient direction to jury. 

a charge of receiving a pony knowing it to 
have been stolen, the jury, in answer to questions 

O.O.B* 


CBIMIEAL LAW (Appeal to C. C. A.')^contAnmd, 
put to them by the deputy chairman of quarter 
sessions, found that the explanation given by 
the appellant was one which might reasonably 
be true, but returned a verdict of guilty against 
the appellant. An accomplice pleaded guilty to 
the theft, but there was no corroboration of his 
evidence against the appellant on the charge of 
receiving. The jury were not properly directed 
as to knowledge by the appellant that tho pony 
was stolen, nor as to the necessity for corrobora- 
tion of the evidence given against the appellant 
I by the accomplice : — 

Held, that, owing to there being no corrobora- 
tion of the evidence given by the accomplice, the 
appeal must bo allowed and the conviction 
quashed. Bex v, Nobrts C. C. A. 116 L. T. 160 ; 

8G L. J. (E. B.) 810 

Sentence. 

Children — Children Act, 1908 (8 Edw» 7, 
c. 67), s, 102, sub~$. 3. 

The certificate under tho Children Act, 
1908 (8 Edw. 7, c. 67), s. 102, sub-s. 3, which 
enables a Court to sentence a person under the 
age of fourteen years to imprisonment ought not 
to be granted merely because no “ place of 
detention” within ss. 106 and 108 of that 
statute has been provided. Bex v, Foster 
(Frederick) - C. C. A. 12 Cr. App. C. 164 

Hard labour — Common law fnisdemeanour — 
Criminal Justice Administration Act, 1914 (4 c& 5 
Geo, 5, c, 68), s. 1 6. 

Hard labour may bo lawfully imposed in a 
sentence for defamatory libel, Rex v. Barlow 
(Alfred) - - C. C. A. 12 Cr. App. C. 185 

Sentence reduced, 

Bex V. Dohbleday (Bose) 

C. C. A. 12 Cr. App. C. 240 

Bex V, Fox (Archibald) 

C. C. A. 12 Cr. App. C. 180 

Bex V, Gillon (James) 

C. C. A. 12 Cr. App. C. 251 

Bex V, Goldixg (Frederick Arthur) and 
Allbobt (James) - C. C. A. 12 Cr. App. C. 183 

Rex V, Haddok (William) 

C. C. A. 12 Cr. App. C. 242 

Rex V, Loftus (Johh) 

C. C. A. 12 Cr. App. C. 238 

Rex V, Malkin (Thomas) 

C. C. A. 12 Cr. App. C. 277 
i Rex V. Mayes (John) 

C. C. A. 12 Cr. App. C, 178 

Rex V, Sbalding (Anthony Thomas) 

C. C. A. 12 Cr. App. C. 253 

Shorthand Notes, 

It is essential that tho shorthand writers 
should take down and transcribe every word 
said at the trial by those whom it is their duty to 
report and record every incident thereat. Rex 
I V, Austin (Thomas) - C. C. A. 12 Cr. App. C. 171 

Bigamy. 

See below. Evidence, col. 129. 

B 
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CEIMINAIi Hm-^rnitinued. 

Canada, 

— Common nuisance. 

Bte Cakaba, coL 71. 

Children. 

8e& above, Appeal to C. C. A. — Senience, 
col. 120. 

Confession. 

Bee above. Evidence hi 0, G. A., col. 

124. 

Conspiracy. 

Liability to iniUtm’y service — Certificafe of 
exemption — Military Service Act, 1916 (5 «£? 6 
Geo. 5, c. 104) — Military Service Act, 1916 
(Session 2) (6 7 Geo. 5, c. 15). 

Piliere a man v'ould be liable to military 
service but for the fact that he holds a certificate 
of exemption, that fact docs not prevent its 
being an ofience to conspire to defeat the pro- 
visions of the Military Service Acts*by enabling 
him to escape military ser^dee. Bex v. Bishop, 
Geaktwav akb Teichtee - - C. C. A. 

[1917] W. m. 383 ; 84 T, L. R. 139 

Corporation. 

31ens rca — Raihray — Rates and tolls — False 
account of goods—hitent to avoid payment — 
“ Person ” — Railivays Clauses Gonsolidaiion Act, 
1845 (8 <£? 9 Vkt, c. 20), ss. 98, 99 — Interpretation 
Act, 1889 (52 efi 53 Viet c. 63), s. 2. 

By s. 98 of the Railways Clauses Consolida- 
tion Act, 1845, every person being the ovmer or 
having the care of any carriage or goods passing 
or being upon a ry. shall, on demand, give to the 
collector of tolls an exact account in vriting 
signed by him of the number or quantity of 
goods conveyed by any such carriage ; and if the j 
goods conveyed by any such carriage, or brought i 
for conveyance as aforesaid, be liable to the 
payment of difierent tolls, then such owner or 
other person shall specify the respective numbers 
or quantities thereof liable to each or any of such 
tolls. 

By s. 99, if any such oviier or other such 
person fail to give such account, or if he give a 
false account, with intent to avoid the payment 
of any tolls payable in respect of the goods, he 
shall be liable to a penalty : — 

Held, that owners of goods may, without a 
mens rea, be guilty of giving a false account with 
intent to avoid payment of tolls, and that if their 
manager actually gives the false account with 
intent to avoid the payment the onmers, though 
a limited co., are liable. Mousell Beothees, 
Lb, u. Lonbon axb Noeth-Westeen By. Co. 

Biv. Ct. [1917] 2 K. B. 836 ; 15 L. G. E. 

706 ; 81 J. P. 305 

Deposition.’ 

Bee below, Evideiice, col. 127. 

Evidence. 

< Accomplice. 

Corroboration — Cross-examination of prisoner 
m to another offence — Criminal Evidence Act, 
im (61 ih 62 Viet, c, 36), s. 1. 


CEIMIITAL LAW (Evidence) — continued. 

On the trial of a prisoner for forgery of a will 
two accomplices were called for the prosecution, 
who deposed that the will was forged by the 
prisoner in xmrsuance of a scheme by which they 
were to endeavour fraudulently to obtain an 
advance from third persons to a legatee under 
the will on the faith of his legacy. One of the 
accomplices was to figure as the legatee and the 
other as an executor. They_ said that the 
prisoner told them that he objected to appearing 
as executor himself because he had forged a will 
under a similar scheme some years before, that 
on that occasion he had played the part of 
executor, and that if he did it again suspicion 
might be directed to him. The prisoner gave 
evidence in his own defence, and denied, amongst 
other things, the accomplices’ statement that 
he had committed the earlier forgery. In cross- 
examination coimsel for the prosecution went 
into details of that earlier forgery and asked 
questions tending to show that the prisoner had 
in fact committed it : — 

Held, that the cross-examination was rightly 
admitted. If the prisoner had in fact been 
guilty of a similar forgery in connection with the 
earlier will, the probability was that the accom- 
plices’ story that he told them so and gave that 
as his reason for not being executor under the 
later will was true, and therefore the answers to 
the questions might afford corroboration of 
their evidence. The cross-examination was 
consequently relevant to the issue at the trial, 

! and was not open to objection under the Orimxnaf 
E\idence Act, 1898. Bex v. Kbnnaway 

C. C. A. [1917] 1 K. B. 25 ; 86 I. J. (K. B.) 

300 ; 12 Or, App. C. 147 ; 115 I. T. 720 ; 

25 Cox, C. C. 559 ; [1916] W. N. 346 ; 

81 J. E 99 

Accused, Statement hj, % 

Statement made at a military court of inquiry 
— A dmissih ility. 

Buie 124 (l) of the Buies of Procedure made 
under s. 70 of the Army Act, 1881 (44 & 45 
Viet. c. 58), which provides that “any con- 
fession, statement or answer to a question made 
or given at a court of inquiry shall not be 
admissible in evidence against an officer or 
soldier applies only to military 

tribunals and does not make a statement made 
at a couH of inquiry inadmissible in evidence 
at a criminal trial in a civil Court. Bex v. 
OoLPUS ANB BOOEMAH. ReX V . WHITE 

C. C. A. [1917] 1 K. B. 574 ; 86 L. I. (K. B.) 

469 ; 12 Or. App. C. 193 ; 116 L. T. 703 ; 

[1917] W. JSf. 37 ; 33 T. L. E. 184 ; 

81 1. P. 135 ; 61 S. J. 269 

Statement made to police officer before arrest 
— Admissibility. 

Statements made by an accused person to 
a police officer before arrest may bo admissible 
in evidence against the accused, though made 
in answer to questions put by the officer. If 
there is evidence of an offence a police officer 
is justified in putting questions to a suspected 
person in order to ascertain whether or not there 
is reasonable ground for apprehending him, 
but this course should be very sparingly resorted 
to. If a police officer has determined to effect 
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CBIMIKAL LAW (Evidence) ^eontimied, 
an arrest, or if the person is in custofly, then he 
should ask no questions which will in any way 
tend to prove the guilt of such person from his 
own mouth. PwEX v. Geowe and Myeescough 
C. C. A. 81 J. P. 288 

Bigamy. 

Foreign marriage — Expert evidence. 

The prisoner was indicted for marrying a 
woman in England while his wife, whom he had 
married in England, was alive. At the trial the 
prisoner, an Egyptian by birth and a Mahomedan 
by religion, who was not specially conversant 
with the laws of Egyjat, stated in the course of 
Ms evidence that before the first marriage in 
England he had been duly married in Egypt 
according to the rites and ceremonies of that 
country to an Eg3q)tian woman whom he had 
divorced after the first and before the second 
marriage in England : — 

Held, that the evidence of some person con- 
versant with the marriage laws of Egypt wa& 
necessary in order to prove the alleged marriage 
in Egypt, and that the prisoner could not estab- 
lish that marriage by tendering Ms own evidence 
of the performance of a ceremony and leaving 
the Court to presume the effect thereof. 

Whether the union of a man and a woman 
according to the law of a State wMch recognizes 
polygamy will be regarded in England as a 
marriage, quaere. Rex v. NAGicnB - C, C, A. 
[19171 1 K. B. 359 ; 86 L. J. (K. B.) 709 ; 
116 L. T. 640 ; 12 Or. App. C. 187 ; 

[1916] W. N. 427 j 81 J. P. 116 

Q. G, A. 

See above, Appeal to C. 0. A., col. 124. 

Deposition. 

Admissibility of — Witness — Too ill to travel 
— '"Any credible witness'' — Indictable Offences 
Act, 1848 {U d) 12 Viet c. 42), 5. 17. 

Sect. 17 of the Indictable Offences Act, 1848, 
provides that, if upon the trial of an indictment 
it shall be proved (inter alia) by “ any credible 
witness” that a person whose deposition shall 
have been taken before a justice is “ so ill as not 
to be able to travel,” the deposition may be 
read as evidence in the prosecution : — 

Held, that the credible witness r«ed not be 
a medical man. 

Beg. V. Stephenson (1802) L. & 0. 165 fol- 
lowed. 

Beg. V. Welion (1862) 9 Cox, C- C. 29G con- 
sidered, Rex V. Noakes (John) - C. C. A. 
[1917] 1 K. B. 581 ; 86 L. J. (K. B.) 594 ; 
12 Cr. App. C. 204 ; 116 I. T. 705 ; [1917] 
W. ]Sr. 59 ; 81 J. P. 140 ; 33 T. L. R. 201 ; 

61 S. J. 285 
False Declaration. \ 

Separation allowance — Frima facie case — 
Naval and MilUary War Fensmis Act, 1916 (5 
<f?eCeo. 5,<;. 5. 

Case stated by justices of Pontypridd. 

. The respondent, Margaret Evans, was sum- 
moned on a charge of knowingly making a false 
declaration for the purpose of obtaining a 
separation allowance, contrary to s. 5 of the 
Hava] and Military War Pensions Act, 1915 (5 & . 


ORIMIFAL LAW (Evidence)— 

6 Geo. 5, c. 83). She was the mother of one 
Morris Evans, who enlisted in Jan., 1916. In 
Hov., 1916, with a view of obtaining a separa- 
tion allowance as a dependant of hor son, she 
made a declaration that up to the time of his 
enlistment he allowed her 21. a week towards her 
support. Morris Evans was from May, 1914, 
until the time of his enlistment a draper’s 
assistant at Brecon, receiving 30.?. a week wages, 
with a commission of 10s. or 12.9. when the 
annual sale was hold, and living in. After the 
infonnation had been laid against her the respon- 
dent went to her son’s employer and requested 
him, in the event of his being asked what wages 
he had paid her son, to over-state the amount. 
The son was at the time of the hearing on mili- 
tary service abroad and could not be called as a 
witness. The magistrates held that the above 
facts were not sufficient in law to afford any 
evidence that the son had not other means beside 
his wages from which he might have allowed his 
mother 21. a week, and they dismissed the sum- 
mons. 

The Biv. Ct. held that the facts established a 
prima facie case against the respondent, and 
that the case must go back to the magistrates 
to say whether or not in their opinion the offence 
charged had in fact been committed. HroaoN 
V. EVAV.S - - Biv. Ct. [1917] W. N. 268 ; 

61 S. J. 710 

False Pretences, 

Document — Interpretation. 

When a false x^retenco is alleged in a docu« 
ment, the interpretation thereof is not a matter 
of law for the Court but of fact for the jury. 

When the pretence alleged is (in effect) that 
a genuine business is carried on, the jury may 
infer without any specific statements by wit- 
nesses that they parted with their money on 
the faith of such an inducement. R^lx n. 
PwOSENSOx (Goodman) - - - C. C. A. 

2 Cr. App. C. 236 
See above. Appeal to C. C. A., col. 125. 

Habitual Criminal, 

Previous conviction as fiahiiual criminal — 
Prevention of Crime Act, 1908 (8 Ediv. 7, c. 59), 
ij. 10, S'ub-s. 2(b). 

Where a person who has been found to be 
a habitual criminal and has been sentenced to 
preventive detention subsequently commits 
another crime, he may, by virtue of s. 10, 
sub-s. 2 (b), of the Prevention of Crime Act, 
1908, be again convicted as a habitual criminal, 
on proof being given of the previous conviction 
as a habitual criminal, without also 

that since the date of that conviction ho has 
been leading persistently a dishonest or criminal 
life. Rex v. Davis (William) - - C. C. A. 

[1917] 2 K. B. 866 ; 13 Cr. App. C. 10 ; [1917 I 
W. N. 290 ; 34 T. L. R. 26 ; 61 S. J. 65 

Warrants, Issue of — Notice. 

If on the allegation of being a habitual 
criminal it is proposed to give evidence of 
warrants issued against deft, for offences of 
which he was suspected, notice must bo given. 
Rex V. Russell (Ohables) - - C. C. A, 

12 Cr. App. 0. 271 
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CEIMIHAL MW (EvkhnGe)-~co/iflmfftJ, 

Identity. 

Charge, of gross indecency — Evidence 
possession of powder puffs ^ and indecent photo- 
graphs of boys — Admissibility. 

Oa the trial of a maa on a charge of gross 
indecency the prosecution tendered evidence 
to prove that at the time the accused was carry- 
ing powder puffs and that in his rooms he had 
indecent photographs of nude boys. The defence 
was that the accused was not the man who 
committed the alleged offence, and he adduced 
evidence to prove an alibi : — 

Held, that the evidence was admissible on 
the issue as to identity. 

When objection is taken to the admissibility 
of evidence and the discussion of the objection 
in the presence of the jury may, in the opinion 
of the judge, be prejudicial to the prisoner, the 
proper course is to send the jury to their room 
and then to hear arguments in Court. Rex v. \ 
Thompson - C. C. A. [1917] 2 K. B. 630 ; 

• 86 L, J. (K. B.) 1321 ri2 Cr. App. C. 261, 

278; 117 L. T. §75; [1917] W. 234; 
33 T. L. E. 506 ; 81 J. P. 266 ; 61 S. J. 647 

Indecent Assault. 

Complaint made by prosecutrix — Admissibility 
in evidence — Prosecutrix persuaded to tell un- 
assisted story. 

At the trial of the prisoner upon an indict- 
ment charging him with having indecently 
assaulted a female, a girl seventeen years of age, 
evidence was admitted of a statement in the 
nature of a complaint against the prisoner’s con- 
duct to her, made by the girl to a woman old 
enough to be her mother, and with whom she 
was on intimate terms, in answer to questions 
put by the woman, not of a suggestive or leading 
character, but which might have had the effect 
of persuading the girl to tell her unassisted and 
unvarnished story 

Held, that the evidence was rightly admitted. 

Judgment of the Court (delivered by 
Ridley J.) in Hex v. Osborne [1905] 1 K. B. 551 
commented on and explained. Rex v. Norcott 

C. C. A. [1917] 1 K. B. 347 ; 86 L. J, (K. B.) 

78 : 12 Cr. App. C. 166 ; 116 B. T. 576 ; 

81 J. P. 128 

Larceny. 

Ou a charge of larceny from the person 
evidence of suspicious conduct by the accused 
just before and m the same circumstances as the 
offence charged is admissible. Rex v. Evans 
(Thomas) - - C. G. A. 12 Cr. App. C. 257 

Murder. 

Confession — Corpus delicti — Dead body not 
" fmndr-^Dnus of proof. 

On a trial for the murder of the infant 
illegitimate daughter of the accused, evidence 
was given that he had directly confessed to the 
actual commission of the crime, but the dead 
body of the infant had not been found. The 
jury found the prisoner guilty : — 

Held, that the judge (Gilison J.) had rightly 
refused to withdraw the ease from the jury, that 
there was evidence upon which the prisoner 
cd^ rightly be convicted, and that the con- 
vlhiOii ^uould be affirmed. 


[ CEIMIHAI LAW (Evideace)— 

I In a charge of murder, by proof of the corpus 
f. delicti is meant proof of the factum of murder, 
•'Uind that the accused committed the murder 
or took part in its commission. Such proof may 
be established by the confession of the accused 
without proof of the finding of the dead body. 

The dictum of Sir Matthew Hale (Pleas of 
the CroTO, 1778 ed,, voL 2, p. 290), that he 
would never convict any person of murder 
or manslaughter unless the fact were proved to 
bo done, or at least the body found dead,” is 
not an inflexible legal maxim, but is a wise 
and neccssaiy caution to be addressed by the 
presiding judge to the jury. 

Dictum of Palles C.B. in Queen v. Sullivan, 
20 L. R. ^ Ir. 570, that the case of murder is 
an exception to the general rule of the common 
law, and that the confession of the accused is 
insufficient of itself to prove that the fact was 
done, unless there is proof of the finding of 
the dead body, dissented from. Rex v. 
McNicholl (Patrick) - - C. C. E. (Ir.) 

[1917] 2 I. E. 657 

Perjury. 

8iate7/ient on oath by person cJmrged after 
pleading guilty and before judgment — Evidence in 
mitigation of punishment — Materiality-Criminal 
Evidence Act, 1898 (61 ds 62 Viet. c. 36), ss. 1, 2— 
Perjury Act, 1911 (1 cf? 2 Qeo. 5, c. 6), $. 1. 

The appellant having pleaded guilty at petty 
sessions to a charge under the Sale of Rood and 
Drugs Act, 1875, was then sworn as a witness 
and wilfully made a false statement in order to 
influence the Court as to the punishment to be 
inflicted. He was subs^uently convicted on an 
indictment for perjury in respect of that state- 
ment : — 

Held, that the appellant was a competent 
witness for the defence,” under s. 1 of the 
Orhniaal Evidence Act, 1898, after he had 
pleaded guilty, and was ** lawfully sworn as a 
witness ” in the judicial proceeding, within s. 1 
of the Perjury Act, 1911 ; and that the false 
statement which he made was material in that 
proceeding. Rex v. Wheeler - - C. C. A, 

[1917] 1 K. B. 283 ; 86 B. J. (K, B.) 40 ; 
12 Cr. App. C. 159 ; 116 B. T. 161 ; 
[1916] W. N. 347 ; 33 T. B. E. 21 ; 

81 J. P. 76 ; 61 S. J. 100 

^ . 

Receiving Stolen Goods. 

Burden of proof. 

On a charge of receiving stolen property the 
onus never shifts to the deft. Rex v. Grinbero 
(Nathaniel) - C. C. A. 12 Cr. App. G. 259 ; 

38 T, I. E. 428 

Evidence that property was stolen. 

On a charge of receiving stolen property the 
jury must be satisfied that the property was 
stolen, but the facts may be such that the judge 
summing up may assume that it was stolen. 

Such an irre^arity as the interposition of a 
person in Court interruptiug a witness and mak- 
ing an unsworn statement about the case in 
hearing must be objected to by counsel at once. 

: Rex V. Austin (Thomas) an2> Davies (John) 

C. C. A. 12 Cr. App. C. 171 
^ See above. Appeal to C. C. A., col. 125, 
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CBIMIHAL LAW-^ coHiinmd 

False Declaration. 

Bee above. Evidence, coL 129. 

False Pretences. 

Bee above, Appeal to C. C. A., col. 125, 
and Evidence, col. 130. 

High Treason. 

Adhering to the King'^s enemies — Adherence | 
without the realm — Aid and comfort — Treason 
Act, 1351 (25 Tidw, 3, stat, 5, c. 2). 

By the Treason Act, 1351, it is declared that if 
a man do levy war against our Lord the King in 
his realm, or be adherent to the enemies of our 
Lord the King in the realm, giving to them aid 
or comfort in his realm or elsewhere, and thereof 
be probably attainted of open deed, that ought 
to be adjudged treason : — 

JS^eld by the 0. 0. A., affirming the K. B. D., 
that if a British subject be adherent to the King’s 
enemies in his realm by giving to them aid or 
comfort in his realm, or if he be adherent to the 
King’s enemies elsewhere by giving them aid 
or comfort elsewhere, he is equally adherent to 
the King’s enemies, and if he is adherent to the 
King’s enemies he commits treason as defined 
by the Act. 

Meld by the K. B. D., that if a British subject 
does an act which strengthens or tends to 
strengthen the enemies of the King in the con- 
duct of a war against the Bang, or which 
weakens or tends to weaken the power of the 
Bang and of the country to resist or attack the 
enemies of the King and country, he gives aid 
and comfort to the King’s enemies within the 
meaning of the Act. 

Therefore, the United Kingdom being at war 
with the Empire of Germany, where a British 
subject went to Germany and there endeavoured 
to^ persuade other British subjects, who were 
prisoners of war in Germany, to join the armed 
forces of the enemy, and took part in an attempt 
to land arms and ammunition in Ireland for the 
use of the enemy : — 

Meld by the K. B. D. and by the 0. 0. A., that 
he was guilty of high treason. 

Meld, also, that he could be tried in this 
country. Rex v. Casement - - K. B. D. 

and C. 0. A. [1917] 1 K. B. 98 ; 86 L. J. 

(K. B.) 467 ; 12 Cr. App. C. 9?; 115 L. T. 

267, 277 ; 25 Cox, C. C. 480, 503 ; 32 
T. D. E. 601, 667 ; 60 S. J. 666 

Indecent Assault. 

Bee above, Evidence, col. 131. 

Judicial Committee (Privy Council). 

— Practice — Police diaries. 

Bee Judicial Committee, col. 233. 

larceny. 

Bee above. Evidence, col. 131. 

Malicious Injury. 

Mdliciofiis hilling of a cat — Animal ordi- 
narily kept for any domestic purpose^^ — Whether 
necessary to prom that the particular cat hilled 
was so kepi — Malicious Injuries to Property Act, 
1861 (24 £& 25 Viet c. 97), k 41. 

Hye Niblett - Div. Ct. [1917] W. K. 314 


CBIMIHAL LAW---contimied. 

Murder. 

Bee above, Evidence, col. 131. 

Perjury. 

Bee above, Evidence, col. 132. 

Beceiving Stolen Goods. 

See above. Appeal to C. C. A. — Mis* 
direction^ col. 125, and Evidence, 
col. 132. 

Summary Jurisdiction. 

Bee J USTICES, coL 235. 

Treason. 

See above. High Treason, cob 133. 
Vagrancy. 

Bee Justices, col. 239. 

CBOSS-CIAIMS — Company — Winding up. 

Bee Company — Winding up, col. 99. 

CBOSS-EXAMINATIOK—Oorroboration. 

See Obiminal Law, col. 125. 

CEOSSIKG BDLE»— Collision. 

Bee Shipping, col. 412. 

CUSTOM— Contract. 

Bee Sale of Goods, col. 369. 

— Inconsistency with lease. 

See Landlobd and Tenant, coL 248. 

— Insurance. 

Bee Landlobd and Tenant, col, 245. 

— Merchants — ^Presumption — Rebuttal. 

Bee Principal and Agent, col. 313. 

CUSTOMER— Bank— Negligence. 

Bee Bank, col 55. 

DAMAGE— Cargo. 

Bee Shipping, col. 393, 

— Enemy aircraft. 

Bee Insubance (Fibs), coL 202; 
Landlobd and Tenant, ool, 245. 

— Indemnity — 'Lien. 

Bee Principal and Agent, col, 314. 

DAMAGES — Ghauterparty — Breach. 

Bee Shipping, coL 392. 

Divorce. 

See Divorce, col. 142. 

— Excessive — New trial — County court — 

Appeal. 

Bee County Court, col. 121. 

Liquidated — Agreed sum payable on breach of 
agreement — Bankruptcy — Proof of debt — Costa^ 

A CO. who were patentees of a mechanical 
apparatus for cash despatch in shops, sought 
to prove against the debtor for a sum of 301, 
and to remove their installation from the 
debtor’s shop, relying upon an agreement 
whereby in efiect, in consideration of the use 
of the apparatus, and of the installation, repair, 
and final removal of the same by the co., tlie 
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DAMAGES — continued. 

debtor agreed to keep the apparatus for seven 
years certain, and to pay therefor a sum of 
36Z. in annual instalments of 51., of wMeh one 
instalment only had been paid prior to her 
arrangement : — 

Meld, that the sum payable upon breach of 
the agreement was liquidated damages and not 
a penalty, and that the proof should be allowed 
but without costs. In re O’B. 

Pirn J. [1917] 2 1. E. 354 

— Loss of bargain — Contract for sale of real 

estate. 

See Venboe and Pukchasee, col. 451. 

— Maintenance of suit. 

See Maintenance (Sun), col. 270. 

— Measure of. 

See Landloed and Tenant, col. 244-, 
and Shippinq, col. 407. 

— Principal and agent. 

See Peincipal and Agent, col. 312. 

— Prize Court. 

jS^ee Petze Couet, col. 317. 

— Shipping — Collision — ^Loss of life. 

See Shipping, col. 412. 

— Time for measuring. 

See Sale of Goods, col. 367. 

DAMNDM PATALE — ^Extraordinary rainfall. 
See Watek, col. 454. 

DANGEEOtTS PREMISES — Excessive damages 
— ^Appeal. 

See OouNTT Court, coL 121. 

DATE — Tenancy agreement — Sale of pro- 
duce. 

See Landlord and Tenant, col. 241. 

DAYS OP GRACE — Outbreak of war — ^Enemy 
yacht. 

See Prize Court, col. 326. 

DEADWEIGHT CAPACITY— Guarantee. 

See Shipping, col. 402. 

DEATH — ^Debenture-holder — ^Payment. 

See Company, col. 88. 

— Director— T^ompany — Prospectus — Liability 

of executors. 

See Company, col. 90. 

— negligence. 

See Canada, col. 70. 

DEATH DOTIES. 

See Wni, col. 465. 

DEREHTDRE-HOLDER—— Death of — Executor. 
See Company, col. 88. 

DEBEKTDRES, 

Bee Company, col. 87, and Costs, 
ooL 118. 

DEBT^ — ^Alien enemy — ^Due from — Payment. 
See Alien Enemy, col. 13. 

— Money-lender. 

See Bankruptcy, col. 62. 

— Proof-Bankruptcy. 

i^ee Bankroptoy, col, 62. 


DEBTOR — ^Bankruptcy. 

See BAxVkruptcy, 

DEBTS — Charge of. 

See Power of Appointment, col. 307 

— Enemy firm — Controller — ^Power of, to sue 

'in name of firm. 

See Emergency Legislation, cul. 155. 

— Purchase of — Bankruptcy. 

See Bankruptcy, col. 60. 

DECK — ^Blotor car carried on. 

See Insurance (Marine), col. 207. 

DECLARATION — Future rights. 

See Revenue, col. 356. 

— Restraint on anticipation — Release. 

See Married Woman, col. 271. 

DECLARATION OF ALIENAGE. 

See Alien, col. 11. 

DECLARATION OF LONDON. 

See Prize Court, col. 319, 

DEDDCTION — Excess profits tax — Manager — 
Remuneration. 

See Commission, col. 83. 

— Income tax — Annual payment. 

See Revenue, col. 358. 

— Landlord’s property tax — ^Arrears of rent. 

See Landlord and Tenant, col 244. 

— Revenue— Income tax— Expenditure. 

See Revenue, co1.'358. 

DEED OF ARRANGEMENT. 

See Bankruptcy, col. 59. 

DEED OF SEPARATION. 

See Divorce, col, 147. 

DEED POLL — Restraint on anticipation — 
Partial release— Declaration. 

See Married Woman, col. 271. 

“DEEMED TO HAVE BEEN SERVED AND 
RECEIVED.” 

See Rates, col 345. 

DEFAMATION — Zidel — Injunction till trial 

Refusal of motion. 

The Home Secretary made an order sanction- 
, ing an increase of taxi-cab fares in London and 
the drivers’ trade union instructed the defts., 
who were printers, to print a circular stating that 
the proprietors, with their usual greed and 
rapacity, were claiming the whole of the increase. 
The defts. printed the circular, and delivered 
4000 copies to the trade union. Thereupon the 
pits., who were (1.) an unincorporated body of 
taxi-cab owners, suing by their chairman, and 
(2.) a limited co. also owning taxi-cabs, brought 
an action against the defts. for libel, and moved 
for an injunction to restrain them until the trial 
from publishing the circular. At the hearing 
of the motion the evidence was that no further 
order had been ^ven to the defts,, and they did 
not intend to print any more copies : — 

Meld, that as the injunction would, in the 
circumstances, do no good, and as there was a 
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DEFAMATIOH — eontinmd* 
question whetiieE tlie issue of the circular was 
not privileged, and as it was doubtful whether 
the action was properly framed, the motion must 
be refused. Lon’doi!?’ Motoe-Cab Peoprietobs 
ASSOCIATIOK A2TD BRITISH MoTOE-CaB Oo. V . 
Twentieth Century Press (1912), Ld. 

Younger J. 34 T. L. E. 68 

Idbel — Pleading — PUa of privilege — Bo 
reply alleging express malice. 

In a libel action where the statement of 
claim alleges that the publication was malicious 
and privilege is plead^ in the defence it is not 
necessary for the pit. to deliver a reply alleging 
express malice. Smith v, Lewis 

Shearman J. 33 T. L. E. 195 

Libd — Privileged occasion — Excess of privi- 
lege. 

Upon a plea that a libel was published on 
a privileged occasion it is for the judge to deter- 
mine whether the occasion is privileged and 
whether the privilege has been exceeded. 

Where a libel contains defamatory matter 
not referable to the duty or interest which gives 
rise to the privileged occasion such matter is 
outside the occasion and is not protected ; and 
such excess of privilege in part of a defamatory 
publication may also be evidence of malice as 
to the whole of it. Excessive language in regard 
to a matter within the privileged occasion is 
material only as evidence of malice, and, semhUy 
in determining whether such language is evidence 
of malice, it will not be subjected to strict 
scrutiny. 

A public official who, acting under the 
direction of his principals, signs and publishes 
a libel takes the benefit of the privilege of his 
principals and is liable for their malice ; and, 
sembhy evidence of malice on his part is irrelevant. 

The pit., who was formerly an officer in a 
cavalry regiment and was subsequently elected 
a member of Parliament, made a false charge 
in the House of Commons against the General 
commanding the brigade of which his late 
regiment formed part of sending confidential 
reports to headquarters on officers under his 
command, containing wilful and deliberate 
misstatements. The General having referred 
the matter to the Army Council, the defendant, 
as secretary to the Council and by their direc- 
tion, wrote a letter to the General vindicating 
him against the charge made by the pit. and 
containing defamatory statements about the 
pit., and sent it to the Press for publication. 
The letter was published broadcast in the 
British and Colonial Press. In an action for 
libel by the pit. against the deft., the deft, 
pleaded that the letter was published on a 
privileged occasion : — 

Meld : (1.) That the occasion was privileged 
and that there was no evidence of malice on the 
part of either the Council or the.deft, ; (2.) that, 
having regard to the circumstances under which 
the plt.*s charge was made, the publication of 
the libel was not wider than the occasion 
required; (3.) (Earl Lorebum doubting but 
not dissenting) that in the special circumstances 
of the case the defamatory statements were 
strictly relevant to the vindication of the 


BEFAMATIOir— 

(General, and that the whole of the letter was 
protected. 

Decision of the C. A. (1915) 31 T. L. B. 299 
affirmed. Abam v. Ward - - H. L. (E.) 

[19171 A. C. 309 ; 86 I. J. (K. B.) 849 ; 

IITL. T.34; 33T.L.E.277 

Libel — Privileged occasion — Express malice— 
Evidence, 

In an action for libel in respect of words 
published on a privileged occasion the jury had 
awarded the pits, damages, but the C, A. directed 
judgment to be entered for the defts. on the 
ground (Lord Beading C.J. dissenting) that 
there was no evidence of express malice. Barbee 
(J. Lionel) & Oo. v, Deutsche Bank (Berlin) 
London Agency - C. A. 33 T. L. E. 643 

Libel — Publication to typist — Solicitor'' s bill of 
costs — Privilege, 

The pits., G. E. Morgan and A. Wilmshurst, 
respectively managing director and auditor of a 
limited co., brought a libel action against E. L. 
Wallis, a solicitor, because of words in bills of 
costs which were sent to E. Morgan (the father 
of G. E. Morgan), who held preference shares in 
the co., and to a solicitor, who represented a 
daughter of E. Morgan, Mrs. Hall, who was al?o 
a shareholder in the co. The material words in 
the bill of costs which was sent to E. Morgan 
were : — “ Long attendance on Mr. E. Morgan 
.... ho insisted that Mr. G. E. Morgan was 
applying the company’s money for his own 
ends, and it was believed that at the bottom of 
the difficulties was Mr. Wilmshurst, who was 
the auditor of the company, and whom he 
distrusted.” Similar words were used in the 
bill of costs wliich was sent to Mrs. Hall’s 
solicitor. The pits, alleged that the words were 
published to a typist who typed the bills of 
costs, to E. Morgan, who was blind and bad to 
have the bill read to him, and also to Mrs. Hall’s 
solicitor. Upon the pleas of privilege and of no 
publication : — 

Held, that the mere dictation of a bill of costs 
to a typist, as a matter of office routine, w as not 
publication, and that while there was no 
absolute privilege in a bill of costs there was 
privilege when a solicitor inserted in it, without 
malice, information which, though defamatory, 
was relevant in the widest sense and was reason- 
ably necessary to enable his client to understand 
what he was beuig asked to pay for. Morgan 
AND Another v, Wallis - - Barling J. 

33 T. I. E. 495 

BEFABLTIlsra MEMBEE—Stock Exchange. 

See Bankrubtcy, col. 50. 

BEFENCE — Breach of warranty — Set-off — 

County court. 

See County Court, col. 120. 

— Judicial Trustees Act, 1896 — ^KTot necessary 

to plead. 

See Mortgage, col. 282. 

DEFENCE OF THE EEALM. 

See Negligence, col. 289, and 
Emergency Legislation, coL 1G1 
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-DEEIUmoS’— Building line— London. 

See London, col. 265. 

DELIVERY— Sample taken in course of. 

See Adulteration, col. 5. 

— Suspension of — Sale of goods. 

See Sale of Goods, col. 378. 

BEMOLITIOlir CEDES — ^Local government. 

See Local Government, col. 261. 

DEMDBBAGE— Railway. 

See Railway, col. 340. 

— Shipping. 

See Shipdinq, col. 398 

DEMD BBEB — Indictment— Common nuisance 
— Canada (criminal law). 

See Canada, col. 71. 

DEPENDANTS — orkmen’s compensation. 

See Workmen’s Compensation, col. 
612. 

DEPOBTATION — Alien — Power of Secretary 
of State. 

See Alien, coL 9. 

DEPOSIT — ^Life assurance company. 

See Company — Winding dp, col. 100. 

DEPOSITED PLANS — Railway company — 
Special Act. 

Nee Compensation, coL 101. 

DEPOSITION — Admissibility — Witness — 
Too ill to traveL 
See Criminal Law, col. 129. 

DESCENDANTS. 

See Will, coL 459. 

DESEBTION— Divorce. 

See Divobob, col, 142. 

— ISeaman* 

See Shipping, col. 417. 

DESTINATION— Enemy, 

See Prize Coxtrt, col. 318. 

DESTBDCTION — Enemy warship — Aeroplane 
assistance — R.H.A.S. plots and ob- 
servers — Prize bounty. 

See Prize Court, col. 329. 

DETENTION— Ship, 

Nee Shipping, col. 414 

DETEBMINATION — Lease. 

See Landlord and Tenant, col, 247 

DEVISE. 


Nee Conversion, col 113, and Will, 
col. 468 

DIPPEBENCE — Policy — Insurance — Arbitra- 
tion clause. 

Nee iNStTBANOB (BtntGLABY), coL 201. 

DIPLOMATIC PBIVILEGfES ACT, 1708. 

Nee International Law, col. 216. 

• BIREGTOB. 

, Nee OoiiPANY, coL 90, 


D IBEGTOBY — ^Pro vis 5 on. 

See Army, col. 45, and Canada, col. 
76. 

DISABLEMENT— Total— Accident. 

See Insurance (Accident), col. 201. 

DISBDBSEMENTS— Maritime lien. 

See Shipping, col. 415. 

DISCHABGE— Army— Effect of. 

See Army, col. 32. 

— Bankruptcy — Discretion of Court. 

See Bankruptcy, col. 60. 

— Maritime lien. 

See Shipping, col. 415. 

DISCLAIMEB. 

See Will, col. 468. 

— Ax3plication to amend patent by — Alien 

enemy. 

See Alien Enemy, col. 16. 

DISCOVEBY—Prize Court. 

See Prize Court, col. 320, 

D ISCBETION — Arbitrator — Costs. 

See Arbitration, col. 26. 

— Archbishop — Benefices Act, 1898. 

See Ecclesiastical Law, col. 151. 

~ Bankruptcy court. 

See Bankruptcy, col. 60. 

— Divorce. 

See Divorce, col. 143. 

— Governors of Christ’s Hospital— Mandamus. 

See Charity, col. 81. 

— Local authority. ^ 

See Local Government, col. 261. 

— Mandamus — Court of inquiry — Irregular pro- 

ceedings. 

See Army, col. 48. 

— Prize Court. 

See Prize Court, col. 331. 

— Taxing Master. 

See Costs, col 118. 

— Trustees. 

See Will, col 476, 

D I SEAS E— rAccident — Cause. 

See Insueance (Accident), col. 201. 

DISENTAILING DEED. 

See Tail, Tenant in, col 429. 

DISMISSAL — Servant — Justification — 
Salary for current period. 

See Master and Servant, col. 272. 

— Teacher. 

Bee Education, col 153. 

DISPDTE — ^Priendiy society — ^Arbitration. 

See Ebibndly Society, col 182. 

— Husband and wife — Property — Originating 

summons. 

See Husband and Wipe, col 195. 

DISSOLUTION — Partnership — Outbreak of war. 
See Alien Enemy, col 14 . 
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BISTINCTll^E WOBB— Trade mark— Surname 
See Tbade Make:, col. 438. 

BISTBESS WAREABT—Issue of, by justice— 
Action against justice for illegal dis- 
tress. 

See Justices, col. 238. 

BIVEESIOK — Highway, 

See HiGfiWAY, col. 181). 

BIVORCE. 

Abatement See below, Bamages. 
Condonation, coL 141, 

Costs, col. 142. 

Damages, col. 142, 

Desertion, col. 142. 

Discretion, col, 143. 

Domicil, col. 143. 

Emdmce — 

Affidavit, col. 143. 

Confession, col, 144, 

Marriage, col, 145. 

Channel Islands, col, 145, 

Cold Coast, col, 145. 

Scotland, col. 145. 

Onus of Proof, col. 145. 

Intervention, col, 145. 

Justices, Appeal from, col, 146. 

King's Proctor, col. 146. 

Mahomedan Divorce. See below, 
Mixed Marriage, 

Maintenance, col, 146. 

Mixed Marriage, col, 146. 

Nullity, col, 146. 

Restitution of Conjugal Rights, col, 147. 
Separation Deed^ col. 148. 

Abatement. 

See below, Bamages, col. 142. 

Condonation. 

Husband's suit for dissolution of marriage — 
Condmation of adultery pleaded by wife — 
Obtained bp fraudulent statement of wife — No 
bar to obtaining a decree nisi. 

The wife bad confessed to tbe husband that 
she had committed adultery with the co- 
respondent, and the husband agreed to forgive 
her on condition that she was not pregnant as 
a consequence of her said adultery. The wife 
falsely alleged that she was not pregnant and 
in consequence the husband slept with her and 
had intercourse with her : — 

Mdd, that there was no real condonation 
of her offence, and that the husband was entitled 
to a decree nisi for the dissolution of his marriage. 
Robekts V , Robeets AK3D Tempie 

Hill J. 33 T. B. R. 383 ; 117 L. T. 157 ; 

61 S. J. 492 


m70nCR.---eontlnved, 

Costs. 

Costs against wife — Restraint on anticipation^ 
— Evidence — Admissibility, 

On a husband’s petition for divorce it 
appeared that the respondent had separate estate 
but she was restrained from anticipation under 
the marriage settlement, and the solicitor to the 
trustees was called to prove that some of the 
respondent’s income passed through his hands 
to her, hut he had not received the trustees* 
consent that he should give evidence — 

Held, that the witness could not give evi- 
dence on the matter without the leave of the 
trustees, and that as there was no evidence that 
the respondent possessed any property free from 
restraint on anticipation the respondent could ^ 
not be condemned in costs. Humphery v 
Humphery and Wake - - Horridge J. 

33 T. I. E. 433 

See below, Bamages. 

Bamages. 

Claim for divmxe and for damages against 
co-respondent A, — Co-respondent B, added by 
supplemental petition — Decree nisi pronounced 
and made absolute on proof of adultery with 
co-respondent — Abatemeyd of claim for damages — 
Wife’s claim for costs applied for after decree 
absolute — Matrimonial Causes Act, 1857 (20 <h 
21 Viet, c, 85), s, 33. 

Condonation by the husband would be an 
answer to a claim for damages against a co* 
respondent even if brought by a separate 
petition under s. 33 of the Matrimonial Causes 
Act, 1857 ; but a petition for damages does 
not in all cases stand or fall ivith a petition for 
dissolution of marriage. 

Therefore, where a petition for dissolution 
was filed against one co-respondent and after- 
wards a second co-respondent was added and 
a decree nisi was obtained and made absolute 
on evidence of adultery with the second 
co-respondent without any trial of the case 
against the first : — 

Held, that the petitioner ‘s cause of action 
against the co-respondent A. for ^damages was 
not abated, and A. was not entitled to have the 
petition against him dismissed with costs. 

Held, also, that an application by the wife 
for her costs of the original petition was pre- 
mature until the petition had been heard on the 
question of damages. Stocker v, Stocker, 
Brice, and Patterson - - Horridge J. 

[1917] P. 264 ; 86 L. J. (P.) 156 ; 117 B. T. 

543 ; [1917] W. K. 270 ; 

33 T. B. E. 533 

Besertion. 

Summary Jurisdiction {Married Women) 
Act, 1895 (58 59 VicL c. 39) — Good cause for 

separation. 

The innocent contraction of a yenereal 
disease by a wife before marriage, thoimh com- 
municated to her husband, does not am)rd the 
husband sufficient ground for leaving his wif(‘, 
and, therefore, is no defence to her complaint 
to a Court of summary jurisdiction for main* 
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DIVOECE (Desertion)~tff)?if«i«5<f. 

tenance on the ground of desertion. Butler v. 

Butler - - - Div. Ct. [1917] P. 244; 

86 t. J. (P.) 135 ; 117 L. T. 542 ; 33 
T. L. E. 494 ; 61 S. J. 631 

Discretion. 

Adultery — Desertion — Failure to comply with 
decree for restitution of conjugal rights — Failure 
to enforce such a decree — Desertion not conducing 
to adultery — Matrimonial Causes Act, 1857 (20 
<&} 21 VicL c. 85), s, 31 — Matrimonial Causes 
Act, 1884 (47 48 Viet. c. 68), s. 5. 

The statutory desertion arising under the 
Matrimonial Causes Act, 1884, by reason of the 
failure of a spouse to comply with a decree for 
restitution of conjugal rights is only a discre- 
tionary bar to his or her claim for relief on the 
ground of subsequent adultery of the other 
spouse. 

Where the Court is satisfied that the statu- 
tory desertion has not conduced to the adultery 
and that the deserted spouse took no active steps 
to enforce the decree for restitution, the Court 
may exercise its discretion by granting relief 
in respect of the subsequent adultery, in spite 
of the statutory desertion of which the com- 
plaining spouse has been guilty. Btone u. 
Stone and Osborne - Hill J. [1917] P. 125 ; 

86 L. J. (P.) 101 ; 117 L. T. 156; [1917] 

W.N. 168; 38T.Ii. E. 319; 

61 S. 1. 461 

Adultery of petitioner (hushand) undisclosed — 
Ignorance of 'mm and practice — Poor person — 
King's Proctor's intervention. 

In exercising the discretion conferred upon 
the Court by s. 31 of the Matrimonial Causes 
Act, 1857 (20 & 21 Yict. c. 85), each case must 
be considered in the light of its ovra circum- 
stances and surroundings. 

Where a petitioner who had lived apart from 
his wife did not know and was not told that his 
own adultery, committed long after Ms wife 
left him, was a material fact wMoh he ought 
to disclose at or before the hearing of his 
petition, the Court refused to rescind the decree 
nisi, but ordered the petitioner to pay the costs 
of the King’s Proctor. Hook v. Hook anu 
Brow (The King’s Proctor showing Cause) 
. Low J. [1917] P. 56 ; 86 1. J, (P.) 41 ; 

lie L. T. 383 ; 33 T. L. E. 181 ; 

61 S. J. 284 

Domicil. 

Mesidence in foreign 8tate — Member of extra- 
territorial community. 

Besidence in a foreign State as a privileged 
member of an extra-territorial community is 
inefiectual to create a new domicil of choice. 
Oasuagu V. Casuaqli - Horridge J. 34 T. L. E. 96 

Evidence. 

Afpdavit, 

Jurisdiction — Practice — Proof of adultery 
committed abroad — Commission — Discretion of 
Court — Matrimonial Causes Ad, 1867 (20 21 

0 . 85), ss. 46,53 — Divorce Rules, rr. 51, 188. 
to prove adultery by affidavit in 
undcfencted cases where the witnesses are 
abroad or for other reasons cannot give evidence 


DIVOSCE (Evidence)— nueil. 
in open Court should be rarely given and only 
as an exceptional indulgence in special circum- 
stances. Becent laxer practice disapproved. 

Per Lord Cozens-Hardy M.B. and War- 
rington L.J. : Where the mtnessos are resident 
abroad or for other reasons cannot attend the 
Court a commission to take their evidence is 
preferable to allowng it to be given on affidavit. 

Per Scrutton L.J- : There is no such general 
advantage in commission evidence over affidavits 
as to lead to a general rule that adultery shall 
never, or only in special cases, be proved by 
affidavits in undefended cases. 

The petitioner in an undefended suit for 
divorce asked for leave to prove the adultery 
of her husband in New York by the affidavits 
of two witnesses residing there, on the ground 
that she was of limited means, and that it 
would be a great saving of expense and 
trouble if leave were granted. Shearman J., 
without exercising Ms discretion, refused her 
application on the ground that he disapproved 
the practice of allowing adultery to be proved 
by affidavit : — 

Held, on appeal, by Lord Cozens-Hardy M.B. 
and Warrington L.J. (Scrutton L.J. dissenting), 
that, having regard to the earlier practice whicli 
was founded on good sense and ought not 
lightly to be departed from, Shearman J. w’as 
justified in refusing to make the order. Gayer 
V. Gayer - C. A. [1917] P. 64 ; 86 L. J. (P.) 

73 ; 116 L. T. 322 ; [1917] W. H. 46 ; 

33 T. L. E. 182 ; 61 S, J. 251 

Confession, 

Trial of issue between petitimier and co- 
respondent — Biatement to petitioner of alleged 
confession by respondent to a witness — Issue as 
to alleged collusion between petitioner and respon- 
dent — Relevancy — Practice, 

Upon the trial of issues as to a co-respon- 
dent's alleged adultery and asr to a counter- 
charge of collusion put f orw'ard in the co-respon - 
dent’s answ'er, the evidence of a witness, called 
by the petitioner to prove statements made to 
him by the witness detailing a confession alleged 
to have been made by the respondent, wiio had 
not appeared to the citation, was admitted as 
being relevant to the counter-charge of collusion 
to present a f^se case to the Court and to obtain 
a decree contrary to the justice of the case. 
Parulli V, Farulli and Pederzoli 

Shearman J. [1917] P. 28 ; 86 L. J. (P.) 35 ; 

116 L. T. 18 ; 61 S. J. 116 

TFf/e’s confession sole evidence of adultery — 
Petition by husband — Object of confessions con- 
sidered — Practice. 

A. S. 0. petitioned for dissolution of marriage, 
allegmg that his wife D. 0. had committed 
adultery with G. S. D. The only evidence in 
support of the allegation were coMessions made 
by the wife to the petitioner and his sister. 

Shearman J. granted a decree nisi, being 
satisfied that the confessions were true and had 
not been mad© for the purpose of bringing about 
a dissolution of the marriage tie, but solely in 
order to obtain the husband’s forgiveness. 
Collins v. Collins and Deal - Shearman J. 
116 L. T. 936 ; 83 T. L. E. 128 ; 61 S. J. 184 
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DIVOECE (Evidence) — eontiymed. 

Marriage^ 

Ohannel Islands. 

Jersey — Celebration in. 

A certificate of a marriage having been cele- 
brated in Jersey according to the forms of the 
Church of England was admitted as sufficient 
evidence of the fact of the marriage without 
calling expert e^dence. BonGHBY v. Boughey 
AHD Eoak - . - - how J. 86 L. J. (P.) 89 ; 

117 L. P. 156 ; [1917] W. N. 140 

Gold Coast. 

Ordinances of the Colony — Expert evidence 
necessary — Practice. 

Where in a suit for the restitution of conjugal 
rights it appeared that the parties had been 
married in the Gold Coast Colony : — 

Held, that the production of the ordinance 
of the Colony relating to marriages was insuffi- 
cient to prove the validity of a marriage there, 
and that it was necessary to have the evidence 
of an expert witness as to the law in force in the 
Colony. 

Roe V. Roe, 115 L. T. 792, not followed. 
Bnowjf Browh - Hill J. 116 L. T. 702 ; 

61 S. J. 354 

Scotland. 

Scottish marriage — Proof — Registration of 
Births, Deaths, and Marriages {Scotland) Act, 
1854 (17 18 Viet. c. 80), a. 58. 

A certificate under s. 58 of the Registration 
of Births, Deaths, and Marriages (Scotland) Act, 
1854, is sufficient proof of a regular Scottish 
marriage without the addition of expert evidence. 
Daniels v. Daniels Shearman J. 33 T. L. R. 149 

Onus of Proof, 

Adultery — Venereal disease. 

Where there are cross-charges of adultery and 
of the communication of venereal disease, proof 
that the petitioning husband had contracted a 
venereal disease is not sufficient to throw upon 
him the onus of proving that it was communi- 
cated to him by his wife, but the onus is still on 
the wife to prove her husband’s adultery. 
Glekstbn V. Gliksten ant> Deane - Hill J. 

33 T. L. E. 203 ; 116 L. T. 543 

King's Proctor — Plea — Answer-mSubstantial 
admissions of adultly — Practice, 

Where the an^er of a petitioner to the plea 
of the King’s Proctor showing cause why a decree 
nisi should not be made absolute contains sub- 
stantial admissions of adultery, but puts forward 
grounds for asking the Court to exercise its 
discretion in favour of the petitioner, the right 
course is that the petitioner begin. Ostick v. 
OsTioK (The King’s Proctob showing Cattsb) 

Shearman J. [1917] P. 20 ; 86 L. J. (P.) 6 ; 

115 I. T. 789 ; 33 T. L. R. 28 ; 61 S. J. 100 

Intervention. 

— Child. 

Bee below, Kullity, col. 140- 
* — King’s Proctor. 

See above, Desertion, col. 142, and 
Evidence, col. 145. 


divorce — coydi mied. 

Justices, Appeal from. 

Summary jurisdiction — Wilful neglect causing 
wife to leave and live separate and apart — Bepara- 
tion before wilful neglect to provide reasonable 
maintenance — Actual physical leaving caused by 
neglect to maintain — Summary Jurisdiction 
(Married Women) Act, 1895 (58 S 59 Viet. c. 39), 
s. 4. 

There must be an actual physical departure 
from the particular place which constituted the 
matrimonial home, and such departure must be 
caused by neglect to provide reasonable main- 
tenance, in order to found jurisdiction to make 
an order under the words wilful neglect to pro- 
vide reasonable maintenance .... and shall 
by such .... neglect have caused her to leave 
and live separately and apart from him,” in s. 4 
of the Summary Jurisdiction (Married Women) 
Act, 1895. Nicholson v. Nicholson 

Div. Ct. [1917] P. 21 J 86 I. J. (P.) 11 ; 

115 L. T. 791 ; 83 T. L. R. 89 ; 

81 J. P. 81 ; 61 S. J. 837 

King’s Proctor. 

Bee above, Discretion, col. 143, and 
Evidence, col. 145. 

Mahomedan Divorce. 

See below. Mixed Marriage, col. 14G. 

Maintenance. 

Amou7it. 

Consideration of the amount of permanent 
maintenance which a divorced husband should 
be ordered to pay to his former wife. Hhlton 
(A. M.) V. Hhlton (E.) - - Shearman J. 

88 T. L. R. 137 

Mixed Marriage, 

Mahomedan domiciled in India aiid Christian 
wo7nan — Dissolution of marriage — “ Writing of 
divorcement." 

A marriage solemnized in this country 
between a Mahomedan domiciled in India and 
a Christian woman cannot be dissolved by the 
husband handing to the wife a “writing of 
divorcement,” although that would be an 
appropriate mode of effecting the dissolution 
of a Mahomedan marriage according to Maho- 
niedan law. Rex v. Hammersmith Shperin- 
TENBENT REGISTRAR. Ex parte MiR-AnWAR- 
ODDIN - C. A. [1917] 1 K. B. 634; 86 L. J. 

(K. B.) 210 ; 16 D. 0. R. 88 ; 115 L. T. 882 ; 

[1916] W, H. 395 ; 33 T. L. R. 78 ; 

81 J. P, 49 ; 61 S. J. 130 

Nullity. 

31 arrive — Validity — Marriage by licence 
before registrar — “Dwe notice" — False statements 
in notice — Petition for nullity — Omission to state 
birth of issue — Decreenisi — Intervention ofcMl&~^ 
Appealr-^MarriageAct, 1836 (6 7 Will 4, c. 85), 

ss. 4, 42 — Marriage and Registration Act, 1856 
(19 cfc 20 Viet. c. 119), 2, 3, 17, 18, 19— 

Matrimmiial Causes Act, 1907 (7 Edw. 7, c. 12), 
s. ^—Perjury Act, 1911 (1 2 Geo. 5, c. 6), 

as. 3, 17. 

In the case of a marriage by licence before a 
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DITOECE (Nullity)— t' oniilived, I 

superinfcendenfe registrar under tho provisions 
of the Marriage Act, 1836, and the Marriage 
and Eegistration Act, 1856, although the notice 
or declaration requir^ by the Acts may contain 
false statements to the knowledge of both parties 
the marriage will nevertheless be valid. 

There is no analogy between the case of a 
marriage by banns or on notice before a registrar 
and that of a marriage by licence. In the former 
the main object is publicity; in the latter 
identity. 

Dictum of Lord Penzance in Holmes v. 
Simmons (1868) L. B. 1 P. & M. 523, 529, 
considered. 

In te Mutter [1907] 2 Oh. 592 approved. 

In order to keep her marriage secret from 
her father, whose consent was necessary, a 
minor was married by licence before the registrar 
in a false name, the previous statutory notice 
under the Marriage Act, 1836, s. 4, being false 
to the knowledge of both parties in this and 
other respects. A petition was subsequently 
presented by the husband for nuiUty of marriage 
based on the above facts. The petition was not 
defended by the wife, and a decree nisi was 
granted by Bargrave Deane J. There was 
one child of the marriage, an infant, but her 
birth was not stated in the petition. The child 
subsequently obtained leave to intervene in tho 
suit under s. 3 of the Matrimonial Causes Act, 
1907, and to appeal against the decree nisi. On 
appeal: — 

Held, that the marriage being by licence was 
not invalidated by reason of the false statements 
in the notice, and that the appeal must therefore 
be allowed, the decree rescinded, and the petition 
dismissed. 

Decision of Bargrave Deane J. reversed. 
Plitmmbb V, Plxtmmeb. Dobothy Prances 
Plxtmmbb, Inteevenbb - C. A. [1917] P. 163 ; 

86 L. J. (P.) 145; 117 L. T. 321; [1917] W. N. 

‘199 ; 83 T. L. E. 417 ; 61 S. I. 558 

Mefuscd to consummate — PeMtim — Dismissal. 

In the circumstances of this case the Court 
dismissed a petition for a nullity decree. 
PiNEGAN V. PlNEGAN, OTHEEWISE McHaRBY 
low J. 33 T. I. E. 173 

Eestitution of Conjugal Eights. 

Agreement before marriage to live separate — 
If^orsed ^agreement of confirmation signed imme- 
diaiehf after, hut prepared before, marriage — 
Invalidity — Public policy. 

Wife’s petition for restitution of conjugal 
rights. The husband pleaded agreement that 
the parties might live apart. The agreement 
produced was signed before the marriage cere- 
mony, and provided that the parties might at 
all times after tho marriage live separate and 
apart. This purported to be confiimed by an 
indorsed agreement signed by both parties 
immediately after the ceremony. The confirm- 
ing agreement was indorsed upon the fet agree- 
ment before the marriage, and the parties had 
at the same time agreed to execute it after the 
marriage : — 

Meld, that the two documents formed only 
(me agreement, and, their object being against 1 


DIVOECE (Eestitution of Conjugal Eights) — 

eo?itim/ed. 

public policy, the agreement was void and 
afforded no defence to the wife’s petition. The 
first document being void could not be con- 
firmed by the second. Bbodib v, Bbome 

[1917] P. 271 ; 86 L. J. (P.) 140 ; 117 
I. T. 542; [1917] W.E. 258; 

33 T. L. E. 525 ; 62 S. J. 71 

Deed of separation — Mutual covenant not to 
sue for restitution — No appearance or plea by 
husband — Order made notwithstanding the cove- 
nant. 

Where a mutual covenant in a deed of 
separation gives rise to no question of public 
policy or of statutory bar to matrimonial pro- 
ceedings, but is such that either party may take 
advantage of it, or both may set it aside, as 
for instance a mutual covenant not to sue for 
restitution of conjugal rights, the Court is not 
bound to take notice of the covenant in a suit 
seeking a remedy which may be contrary to 
the covenant, if the respondent in the suit does 
not ajypear or set up the covenant. 

The Court granted a wife a decree for resti- 
tution of conjugal rights, in spite of the existence 
I of a deed of separation disclosed to the Court 
I containing a covenant not to sue for restitution 
of conjugal rights, which the respondent did not 
appear to set up. 

Tress v. Tress (1887) 12 P. D. 128 followed. 

Kennedy v. Kmnedy [1907] P. 49 not 
followed. Phillips v. Phillips - Low I. 

[1917] P. 90 ; 86 L. J. (P.) 57 ; 116 L. T. 544 ; 

[1917] W. N. 94 ; 33 T. L. E. 226 ; 

61 S. J. 370 

Jurisdiction — How far cohabitation enforce- 
able. 

Wily v. Wily - Hill J. [1917] W. N. 328 ; 

34 T. I. E. 83 ; 62 S. J. 55 

Separation Deed. 

See above, Eestitution of Conjugal 
Eights, col. 147, and Poweb oe 
Appointment, ool. 309. 

DOCKS — Contract — Gonstructiem — Dock 
“ traffied* 

By an agreement, made between a corpora- 
tion owning a dock and dock rys. and two 
ry. cos. wiSjse rys. were in connection with the 
dock rys., the ry. cos. were only to pay charges 
to the corporation for “ traffic in any year ” 
going over the dock rys, which was in excess 
of a certain “ average annual tonnage of 
traffic 

Held, that the excess traffic must be ascer- 
tained by construing the word “traffic” to 
mean “ all traffic ” taken from or delivered by 
the corporation to the cos,, Inolnding traffic 
going to or arismg from the premises of lessees 
of the corporation within the docks, and from 
the corporation itself, but not including certain 
special constructional traffic for a new dock. 

“Decision of Sargant J. (14 L. G. B. 756) 
reversed. Bbistol Corpobatiok v, Gbbat 
Western By. Go. anb Miblanb By. Co. - C. A, 
86 L. J. (Ch.) 358 ; 15 L. G. E. 17 : 

81 J. P. 33 
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DOOTEIKE OF GOHTmtrOUS VOYAaiS. 

See PsiZE OouBT, col. 320. 

BOCTEIHE OF IHFECTIOK— Prize Oourfe. 

See Pbizs Cotjbt, coL 327. 

DOGBMENTS— Lieii-~Solicitor. 

See SoLiciTOK, col. 423, 

BOO LICEJi’CE — Keeping dog without licence — 
Second comiction for keeping same dog in same 
year — Dog Licences Ac% 1867 (30 31 VicL c. 5), 

s. 8. 

Flack v. Ohubch - Biv. Ct. [1917] W. N. 

314 ; 15 L. 0. E. 951 

BOMESTIG FUEFOSES — ^Water used for. 

See Wateb, col. 454. 

BOMICIL — Cr>mmercial. 

See Pbizb Coubt, col. 324. 

— Divorce. 

See Dxvobce, col. 143. 

— Italian — ^Donee of power with. 

See Power oe ArromTMENT, col. 308. 

BOFATIO MOBTIS CAVSA Administration 
— Will — Costs of unsuccessful actio7i to obtahi 
probate — Deficiency of assets — “ Testamentary 
expemesj^ 

Two persons, who were named as executors 
in what purported to be the will of the deceased, 
oh the advice of senior counsel, instituted an 
action to obtain a grant of probate of the alleged 
will. The jury found against the alleged will, 
which was condemned, but the executors were 
declared entitled to their costs out of the assets. 

Subsequently to the trial of the probate 
action a suit was brought for the administration 
of the estate of the deceased, which mainly 
consisted of a sum of 9232. standing on deposit 
receipt. These moneys were adjudged by 
Barton J. and by the C. A. to have been the 
subject-matter of a good donatio mortis causa 
to B. Nearly all the costs incurred by the 
executors in the probate action had been incurred 
before B. put forward his claim to the ownership 
of the deposit receipt. There was a deficiency 
of assets : — 

Held, that the moneys on deposit receipt 
were not assets, and were notAiablo for the 
paj^ent of any of the costs of the probate 
action. Kelly v . O’Ooknor - Barton J. 

[1917] 1 1. E. 312 

BOHEE — Power of appointment — Belease of 
power by implication. 

See Power or Appodsttment, col. 309. 

BBTY — Merger — Intention — ^Interest — Subse- 
Quent dealings — ^Evidence. 

See Merger, col. 276. 

— Bevenue. 

See Bbvehub, ool. 353, and Will, col, 
465. 

EAENIK0S — -Assignment of present and future 
— ^Illegality — ^Public policy. 

See OoE-TRAOT, ool. 107. 


EASEMENT — Notice to treat. 

See OoMPENSATioi!T, col. 101. 

— Bight of way — Contract — Et cetera*’ — ■ 

Form of conveyance. 

See Vendor and Pubcha.ser, col. 410, 

— Support to building by building. 

See London, col. 266. 

Water — Kight to draw water from an enclosed 
well — Dommant and servient tenement held under 
same landlord — Ileservation of “ all waters and 
ivatercourses in or adjoining the demised pre-^ 
mises ” — Lost grant — User — Trespass. 

A. and B. were tenants of the same landlord. 

A. held under a yearly tenancy, created on the 
determination in 1889 of a lease of 1851, which 
excepted to the lessor “ all waters and water- 
courses in or adjoining the demised promises,” 
with liberty to the lessor to turn and dispose 
of such waters and watercourses. B. had held 
61 acres as tenant from year to year. In 1884 
he was ejected on notice to quit, 21 acres of 
his holding being demesne lands. After being, 
out of possession for about eighteen months, 

B. obtained a tenancy from year to year in 
40 acres of the original holding at a rent of 30^^., 
subsequently fixed, by fair rent order, at 211. ; 
and he later obtained a grazing letting of the 
remaining 21 acres at a rent of 211., subse- 
quently reduced to lOZ. There was an enclosed 
well on A,’s land, out of which some four or 
five families admittedly regularly took water, 
B.’s family being amongst the number. To an 
action of trespass brought by A., B. in his 
defence relied on a claim of right, founded on 
lost grant or alternatively upon a demise, to 
take water from the well on A.’s land, and 
counterclaimed for interference by A. with the 
exercise of the right claimed. The action and 
counterclaim were tried by Gibson J. without 
a jury. The pit. relied on evidence : — 

Meld, by the learned judge at the trial, that 
the reservation contained in the lease of 1851 
did not include the water in the well, and that 
therefore the doft. B. could not claim a right 
to the water by demise from the common land- 
lord; that owing to the break in B.’s tenure, 
evidence of user prior to his new tenancy in 
1886 was not admissible ; that on the evidence 
the taking of the water by the deft, from the 
well in question was permissive and not of 
right ; that B. had not proved facts from which 
a lost grant could be presumed, and that verdict 
and judgment should be given for A. in the 
original action, and against B. on the counter- 
claim. 

On motion by the deft, to sot aside the 
verdict and judgment, held, by the Div, Ot. 
(Cherry L.C.J. and Boyd J.), (1.) that, even 
assuming that the water in the well was included 
in the reservation in the lease of 1851, there 
was no evidence of a demise to B, of a right 
to take water from the well ; and (2.) that, even 
if evidence of user prior to 1886 was admitted, 
the learned judge at the trial had evidence upon 
which to found his findings of fact that the user 
proved was permissive, and that, these findings 
not being against the weight of evidence, the 
verdict and judgment entered for the pit. and 
against the deft, in the action must stand. 
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E ASEMEJf — confi mied. 

On appeal, held that, on the true construction 
of the lease of 1851, the well together with the 
waters therein were excepted to the landlord, 
that the user of the well by the deft, was la^rful 
under the permission of the landlord, and that 
the action ought to be dismissed. Whelak v . 
Lboi^abd - - C. A. (Ir.) [1917] 2 I. R. 323 

ECCIESIASTICAL LAW— from inhihi- 
tioiv of incumheni and appointment of curate 
hy bishop of diocese — Inadequate performance 
of ecclesiastical duties of benefice — Commission 
under Pluralities Acts and Benefices Act, 1898 — 
DuUj of jtidge of Court constituted under Benefices 
Act, 1898, as to findings of laio and, fact — Dis- 
cretion of Archbishop as to orders to he made after 
findings of judge— Benefices Act 1898 (01 d- 62 
Viet. c. 48), s. 9, svb-ss. 1, G ; s. 13, sub-ss. I, 3 — 
Practice — Right to begin — Disregard of formal 
objections — BcMefices Rules, 1809, rr. 21, 43 — 
Costs. 

In an appeal under the Bcnelices Act, 1898, 
against the inhibition by the bishop of the diocese 
of an incumbent of a parish in the diocese as to 
whom the majority of a Commission under thf‘ 
Pluralities Acts and the Benefices Act, 1898, has 
reported that the ecclesiastical duties of the 
benefice had been inadequately performed owing 
to the negligence of the incumbent and against 
the appointment by the bishop of a curate to 
perform the duties of the benefice, the appellant 
begins. 

The incumbent of a parish church was in- 
hibited by the bishop of the diocese in which the 
parish church was situate from performing 
until further notice any of the ecclesiastic^ 
duties of the benefice after the majority of the 
Commissioners appointed on a Commission 
issued under the Pluralities Acts and the Bene- 
fices Act, 1898, had reported that the ecclesias- 
tical duties of the benefice had been inadequately 
performed, and that that was due to the neg- 
ligence of the incumbent. The bishop further 
ap]>ointed a curate to perform the duties of the 
benefice. Against the inhibition and against 
the order of the bishop so appointing a curate 
fche appellant appealed to this Court. The 
appeal was heard before the Archbishop of 
Canterbury, within whose province was the 
diocese of the bishop by whom the inhibition had 
been issued, and Lord Coleridge J., the judge 
appointed to be judge of the Court constituted 
under the Benefices Act, 1898; and after wit-' 
nesses had been examined orally on behalf 
Of the appellant and of the respondent, the bishop 
of the diocese, the judge, after observing that 
he was the sole judge of law and fact, and in 
discharging the function laid upon him had to 
find whether and in w^hat respect the appellant 
had^ been negligent by causing the ecclesiastical 
duties of the benefice to be inadequately per- 
formed, whilst the Archbishop had to determine 
whether or not, having regard to the findings of 
the judge, the appellant should be inhibited, 
and whether a curate should or should not have 
been, appointed, decided that the appellant 
l^ b^n negligent in the performance of the 
ee0^i§||fcical duties of the benefice, comprising 
in observance of the promises 


ECCIESIASTICAL LAW—eo}itmued. 
as to conduct which the appellant had solemnly 
made at his ordination in the following matters — 
i.e., that he had grossly abused the legitimate 
use of the pulpit by in his sermons denouncing 
persons by name and holding them up to the 
ridicule, contempt, and opprobrium of the con- 
gregation ; had habitually used foul language in 
the parish; had been proved in several instances 
to have so conducted himself with intemperate 
language and violent and threatening gestures 
as calculated to undermine the whole influence 
wliich any person in holy orders should vueld ; 
and had been convicted of an assault. There- 
upon the Archbishop in his discretion pronounced 
that the appointment of the curate had been 
rightly made and that the appellant should he 
inhibited from the performance until further 
notice of all the ecclesiastical duties of the 
benefice. 

It is not necessary to render a report of the 
majority of the Commrs. on a Commission under 
the Pluralities Acts and the Benefices Act, 1898, 
valid that the draft report should have been 
submitted to those Commrs. in the minority 
who dissent from the conclusion come to by 
the majority of the Commrs. Any objection 
founded on the draft report not having been sent 
to all the Commrs. is a formal objection within 
r. 43 of the Benefice Rules, 1898, and is there- 
fore bad. 

Observations as to the proper course to bo 
taken w^hero a minority of the Commrs, on a 
Commission under the Pluralities Act, 1838, 
dissents from the majority of the Commrs. 
Rice v. The Bishop of Oxfokd 

Coleridge J. and Archbishop of Canterbury 
[1917 I P. 181 ; 117 I. T. 383 ; 

[1917] W. 207 ; 

33 T. L. R. 421 

EDlJCATIOlf — Duty of local education authority 
— Poor Law guardia7is — Boarded-out Poor Law 
children. — Attendance of children at public eUinen- 
fary school — “ Maintenance ” of school — Refusal 
of Poor Law guardms to make special payme^it 
towards exjjenses of education — Thre.at by local 
education authority to exclude, children — 
for injunction — Jurisdiction — Board of Educa- 
iion — Elementary Education Act, 1870 (33 <h 34 
Viet. €. 75), sSj^S, 5, 7, 17, 18, 74, 97 — Elementary 
Education Act, 1876 (39 <0 40 Fmt, c. 79), ss. 4, 23 
— Elementary Education Act, 1891 (54 <£• 55 Viet, 
c. 56), ss. 2, 4 — Elementary Education Act, 1900 
(63 <1? 64 Vkt. c. 53), ss. 2, 6, suh-s. 1 — Elementary 
Education Act, 1902 (2 Edw. 7, c. 42), ss. 5, 7; 
kicked. 111. ; Sched. IV., Part II. — Board of 
Education Code of Regulations, 1912 {the 
‘"CWc”), arts. 26 (b), 53 (a) — Local Govern- 
ment Act, 3B88 (51 d? 52 Viet. c. 41), s. 24, 
subs. 2 {a). 

Appeal from a decision of Neville J, (86 L. J. 
(aix.)478; [1917] W. N. 136). 

i/cM, that the fact of the refusal by a board 
of guardians to contribute to the expenses of a 
public elementary school does not entitle the 
local education authority to refuse to admit to 
the school children maintained by the guardians, 
and that the provision of art. 26 (5) of the Code, 
with regard to the finality of the decision of th 
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EBITCATIOl— 

Board of Edncatioii as to the fulfilment of any 
of the conditions specified in the Code, although 
it entities the Board of Education to determine 
whether the exclusion of a child is reasonable, 
for the purpose of deciding whether the con- 
ditions for obtaining the annual grant have been 
fulfilled, nevertheless does not entitle the Board 
of Education to determine whether the exclusion 
is reasonable, for the purpose of determining 
whether the guardians have a right to send to 
the school the children maintained by them. 

Under the Elementary Education Acts a 
parent is entitled to free education for his child, 
and the local education authority have no right 
to insist on a money contribution as a condition 
of receiving his child. 

Decision of Neville J. reversed. Gateshead 
Gxjabdiaks a Durham 0. C. - - - 0. A. 

[1917] W. N. 240 j 34 T. L. E. 65 

N on-provided mhool — Teacher — Contract of 
service — Dismissal — Powers of managers — Con- 
sent of heal education authority — Rights of teacher 
— Education Act, 1902 (2 Edw. 7, c. 42), s, 7, sub- 
s, 1 (c). 

The provision contained in s. 7, sub-s. 1 (c), 
of the Education Act, 1902, requiring the con- 
sent of the local education authority to the dis- 
missal of a teacher by the managers of a non- 
provided school on grounds not connected with 
the giving of religious instruction, was inserted, 
not in the interests of the teacher so as to give 
the teacher a right to be heard before such con- 
sent is given, but in the interests of the educa- 
tion authority so as to prevent instruction, for 
which they pay and are responsible, from being 
interfered with without their consent. 

An agreement between the managers of a 
non-provided school and a teacher provided that 
the agreement might be determined by either 
party by three months’ previous notice to the 
other party, and that, where such notice by the 
managers required the consent of the education 
authority, confirmation by such authority 
should be sufficient. The managers duly gave 
the teacher notice determining the agreement. 
Although the grounds of dismissal were not 
stated, it was admitted that no misconduct was 
alleged and that the dismissal was not on 
grounds connected with the giving- of religious 
instruction. The teacher commenced this 
action to restrain the managers from proceeding 
until the consent of the education atithority had 
been obtained and she had been heard in her own 
defence. Subsequently the education authority 
confirmed the dismissal : — 

Held, afiirming the decision of Astbury J., 
that neither under her agreement nor under the 
Education Act, 1902, had the plaintiff any such 
right to be heard. 

Whether Young v. Cuthhert [1906] 1 Ch. 451 
is reconcilable with Smith v. MacNally [1912] 

1 Oh. 816, quaere, Blahohard v. Duhlop 

C. A, [1917] 1 Ch. 165 ; 85 L. I. (Ch.) 791 ; 

15 Ii. tf. E. 25 ; 115 X. T. 467 ; [1916] 
W. N. 315 ; 81 J. P. 9 

EGYPT — Prize Court — Appeal from. 

See Prize Court, col. 331. 


ELECTION — Will — Legacy — Bequest to wife oj 
legacy payable out of shares standing in joint 
names of husband and wife — Bequest of life estate 
in residence to wife, 

A testator whose property at Ms death 
(exclusive of certain stocks and shares standing 
in the joint names of the testator and his wife 
which at Ms death became by survivorsMp the 
absolute property of Ms wife) amounted in value 
to 1838L by Ms will gave Ms wife a legacy of 
3000L “ same to bo paid to her either in cash 
or in such of my shares (including shares standing 
in her name jointly with mine) as she may select,” 
and directed Ms executors to hold the residue of 
his property upon trust to pay the income to Ms 
wife during her life, and after her death to apply 
two-thirds in favour of a brother’s cMldren, and 
to hold one-third on a certain educational 
trust : — 

Held by the C. A., affirming Barton J. [1916] 
1 1. R. 248, that the testator’s widow was bound 
to elect between the benefits conferred by the 
will and her claim to any of the stocks and 
shares invested in the joint names of herself and 
the testator. In re Sullivah. Sullivah v. 
SULLIVAH - - C. A. (Ir.) [1917] 1 1. E. 38 


ELECIEIC LIGHT COMPANY — Municipal 
corporation — Agreement — Right to 
purchase system — Severance of muui- 
cix^al district. 

See Oahada, col. 69. 


ELECTEIC LIGHTING — similar 

terms — Similar circumstances — “ Corresp07idmg 
supply ” — Undue preference — Electric Lighting 
Act, 1882 (45 46 Viet, c, 56), a?. 19, 20. 

The defts. were authorized under certain 
private Acts to supply electricity. They charged 
a lower rate for electricity used for power than 
for electricity used for lighting, but power users 
were entitled to use 20 per cent, of their supply 
in lighting their factories. The pit. alleged that, 
inasmuch as power users in Hackney were 
charged less for their light than other consumers 
who took electricity for lighting purposes only, 
there was an undue preference shown to power 
users and an infringement of the provisions of the 
Electric Lighting Act, 1882 : — 

Held, that the purpose to which a consumer 
puts the electricity he i)Hrchases is irrelevant, 
that it is in the quantum of, and in the circum- 
stances under wMch he takes his supply, that the 
answer to the question of undue preference must 
be looked for, that the preference prohibited by 
s. 20 is that between customers dealing under 
similar circumstances, and that a power customer 
whose load factor is as a general rule better, 
whoso diversity factor is necessarily bettor, and 
whoso consumption is entirely different does 
not take a “ corresponding supply under similar 
circumstances ” to a light customer. 

Att,-Gen, v. Long Eaton U, U. [1915] 1 Oh, 124 
distinguished. Att.-Gbn, v, Haokhey B. C. 
Astbury J. 86 L. J. (Ch.) 682 ; 15 L. G. E. 676 ; 

[1917] W. N. 264 ; 81 J. F. 297 ; 

33 T. L. E. 548 ; 81 J, F, 297 ; 

62 S. J. 25 
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EMEEaEHCY lEGISLATIOH. 

Alien Enemy ^ coL 155. 

Ambasmidor. Etc Ij^tee^hAtiostal 
Law. 

AiicieyU LigliU. See below. Courts 
(Emergeney Powers) Acts. 

Bankruptcy, See below, Courts (Emer- 
gency Powers) Acts. 

Beer (Output) Me^striction, See belou*, 
Defence of the Eenim. 

OoniracU col. 166. 

Coyirts (Emergency Powers) Acts — 
Ancient Lights, col. 157. 
Bankruptcy, col. 158. 

Distress for Mates, col. 158. 
Execution. See below, Judgment. 
Ireland. See Ireland. 

Judgment, col. 159. 

Lease, Determination of, col. 160. 
Mortgage, col. 160. 

Trustee, col. 161. 

Defence of the Mealm — 

Internment, col. 161. 

Liquor Control, col. 102, 

Motor Spirit, col. 166. 

Munitions, col. 166. 

Munitions, Ministry of. See 
Contract. 

Passportk See Appeal. 
Prejudicing Eecruiting, col. 167. 
Press Offence, col. 167. 

Requisition, col. 168. 

Shipping, col. 169. 

Increase of Rent and Mortgage In- 
terest — 

Mortgage, col. 170, 

Rent, col. 171. 

Intoxicating Liquor. See above. 
Defence of tbe Uealm. 

Ireland. See Ireland. 

Mortgage, col. 173. 

Alien Enemy. 

JEnemy firm — Order of Board of Trade to 
wind up business — Controller — Power of, to sue 
for debts in name of firm — Trading with the 
Mmiy (^Amendment) Act, 1916 (5^6 Geo. 5, 
0. 106), I, sub-Si 2. 

Where under s, 1 of the Trading with the 
Enemy (Amendment) Act, 1916, the Board of 
Trade make’s an order requiring that the busi- 
ness carried on in the United Kingdom by a 
firm of enemy nationality shall be wound up, 
and appointing a controller, the Board may by 
'that order confer on the controller power to sue 
in ;the name and on behalf of the firm for debts 
which became due before the outbreak of war, 


] EMEE0ENCY IE0ISIATIOH (Alien Enemy)— 

I nnitl/med. 

I without being liable to be met bj the defence 
! that the pits, are an enemy firm, Continho 
i Oaro & (Jo. i\ Vermont & Co. - Atkin J. 

I [1917] 2 K. B. 687 ; 86 I. I. (K B.) 1532 ; 

116 L. T. 686 ; [1917] W. K. 225 ; 

33 T. I. K. 461 

Ambassador. 

See International Law, col 210. 

Ancient lights. 

See below. Courts (Emergency Powers) 
Acts, col. 157. 

Bankruptcy. 

I See below. Courts (Emergency Powers) 

I Acts, col. 158. 

Beer (Output) Eestriction. 

See below, Defence of the Kealm, 
col. 165. 

Contract. 

— Impossibility of performance. 

See Contract, col 108. 

Local authority — Employee joining army — 
Continuance of civil pay — Resolution — Local 
Government (Emergency Provisions) Act, 1910 
(6 7 Geo. 5, c. 12), s. 1. 

The pit. was employed by the defts. as an 
electric tramcar driver at a weekly wage of 
U. 1 la. 6d, On Aug, 10, 1914, it was resolved by 
the defts., “ That any officer or servant of the 
corporation, who, being a member of the regular, 
territorial or other reserve forces, may bo affected 
by the mobilisation or embodiment consequent 
on the present European crisis be allowed leave 
of absence during his naval or military service ; 
that he be reinstated upon his return with no loss 
of position or emoluments consequent on his 
enforced absence; that the corporation pay 
him (or such other person or persons as he may 
appoint) during such period such, sums as with 
the pay he receives from the Government will 
make up his full salary or wages.” 

On Sept. 21, 1914, the above resolution 
was deleted, and in lieu thereof it was resolved 
that any officer or servant of the corporation, 
who as a member of the regular, territorial or 
other reserve forces, may be affected by the 
mobilisation or embodiment consequent on the 
present European crisis, or who may volunteer 
and tjv accepted as such, and serve Great Britain 
afloat or ashore during this European war be 
allowed leave of absence during his naval or 
military services ; that he be reinstated upon his 
return with no loss of position or emoluments 
consequent on his enforced absence; that the 
corporation pay him (or such other person or 
ppsons as he may appoint) during such period 
such sums as with the pay as he receives from 
the Government will make up Hs full salary or 
wages . . , 

On J ul 6, 1 9 15, the pit, , relying on the resolu- 
tion of Sept. 21, went to the head of the tram- 
wajfs department of the defts. and announced 
his intention of volunteering for military service. 
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EHESa-EHCY LEGISLATIOSf (Contract) — 

contUmei. 

Til© head of the department witMield his con- 
sent and tiled to dissuade the plt» from his 
intention. The pit. replied that in view of the 
resolution he could dispense with any consent, 
and on Jul. 7* 1015, he volunteered and was 
accepted for service, and was at the date of -this 
action serving ashore in the 5th Welsh Begiment. 
From Jul. 7, 1915, he was receiving pay from the 
Government at the rate of 8s. 2d. a week. He 
claimed ll Bs. id, a week from the defts., who 
refused to pay anythmg ; — 

Bowlatt J. held there was an ofier eontained 
in the resolution of Sept, 21 which, being 
accepted by the pit., became a binding promise 
by tne defts. and incapable of unilateral altera- 
tion ; it was given with a view to his serving 
with His Majesty’s Forces ; he took service in 
His Majesty’s service with the sanction and 
permission of the defts. Therefore he was entitled 
to recover. There must be j udgment for the pit. 
Shiftok v, Oaebiff Coeporation 

Bowlatt J. [19171 W. N. 176 ; 15 L. G. E. 

687 ; 116 L. T. 687 

Local authority — Employee joining army — 
Continuance of civil pay — Mesolution — Subse- 
quent alteration of terms of payment — Ultra vires 
— Local Government [Emergency Provisions) Act, 
1916 (6 d? 7 Geo. 5, c. 12), a. 1. 

Appeal from the judgment of Bidley J., at | 
the trial of the action without a jury [1917] 
W. N. 139. Appeal allowed. Davies v. 
Bhokdba U. D. 0. - C. A. [1917] W. K. 821 ; 

15 L. G. E. 805 ; 34 T. L. E. 44 ; 62 S. J. 69 

Courts (Emergency Powers) Acts. 

Ancient Lights. 

JRebuilding of premises — Prescription — Sus- 
pension of period of running — Courts (Emergency 
Powers) [No. 2) Aa, 1916 (6 7 Geo. 6, c. 18), 

A. 3. 

This was an originating summons by the pit. 
CO., under s. 3 of the Courts (Emergency Powers) 
(No. 2) Act, 1916, asking for a declaration that 
the period commencing on May 25, 1916, and 
ending six months after the termination of the 
war, should be excluded in computing the period 
of the enjoyment of light required to obtain a 
prescriptive right under “ the Prescflption Act, 
1832, or otherwise, in relation to the windows 
winch overlooked the applicants’ property. 
In Dec., 1914, the applicants pulled down their 
premises with the view of rebuilding, but were 
prevented from doing so by the action of the 
Treasury, which informed them that capital 
expenditme of the kind in question was not 
desirable in the public interest during the war 
and that the building should be deferred. The 
proposed buildings in ordinary times would take 
two years to complete. There was a probability 
of IJoyd’s Begistry and the City Corporation 
acquiring rights, in respect of certain windows 
of their property, owing to the enforced delay 
in the erekjtion of the applicants’ buildings. 
Accordingly, the applicants issued their sum- 
mons. 

Eve J. made a declaration that the period 
commencing on May 25, 1916, and so long tWe- 


EMEEGENGY EEGISLATIOH (Courts (Emer- 
gency Towers) . Acts) — aont'omM. 
after during the continuance Of the present war 
as the conditions referred to in clause 3 (a) of 
the Courts (Emergency Bowers) (No. 2) Act, 1016, 
should continue, or the period commencing on 
May 25, 1016, and ending six months after the 
termination of the present %var, whichever 
should be the shorter, should be excluded in 
computing the period of the enjoyment of light 
required for the purpose of obtaining a prescrip- 
tive right under the Prescription Act, 1832. 
In re City of Lonboh Beal Peopeety Go. 

Eve J. [1917] W. N. 183 

Bankruptcy. 

Debtor summons — Execution or enforcement of 
a judgment — Leave of the Court — Courts (Emer- 
gency Powers) Act, 1914 (4 cfe 5 Geo. 5, c. 78), 
s, 1, sub-s. 1 (a). 

Procedure by debtor summons is not execu- 
tion or enforcement of a judgment or order of 
any Cburt within the meaning of the Courts 
(Emergency Powers) Act, 1914, s. 1, sub-s. 1 (a), 
and it is not necessary to obtain leave of the 
Court before issuing such a summons. In re A 
Debtor’s Summons - C. A. [1917] 2 I. E. 417 

Petition — Inability to pay otving to war — Stay 
of proceedings — Courts (E^nergency Poivers) Act, 
1914 (4 5 Geo. 5, c. 78), ,9. 1, sub-s. 3. 

The Court of Bankruptcy is bound to exercise 
the “absolute discretion” given to it by s. 1, 
sub-s. 3, of the Courts (Emergency Powers) Act, 
1914, and where on the hearing of a bankruj)tcy 
petition a debtor’s inability to pay his debts 
owing to circumstances attributable to the. war 
is proved, the Court will in a proper case stay 
the proceedings on the petition. In re a Debtor 
(No. 224 OF 1916) - C. A. [1916] H. B. E. 156 

Distress for Bates. 

Application to Court for leave to levy — Form of 
note on summons for toarrant — Courts (Emergency 
Powers) Act, 1914 (4 5 Geo. 5, c. 78), s. 1, 

sub-s. 1 (a) and (b) — Courts (Emergency Powers) 
Buies, 1914, TT, 6, 7, and 14. 

The pit. became tenant to the deft, of a 
house on the terms that the deft, should pay the 
rates. The deft, did not pay the rates, and the 
rating authority summoned the pit. before a 
Court of summary jurisdiction for non-payment. 
The summons had a notice on it that the Court 
would be asked under the Courts (Emergency 
Powers) Act, 1914, for a distress warrant and 
for leave to execute it. A distress warrant was 
issued and a bailiflt entered. The pit, thereupon 
paid out the distress and brought an action 
against the deft, for breach of agreement. The 
deft, contended that the distress was illegal 
because a distress for rates came within s. 1, 
sub-s. 1 (b), of the Courts (Emergency Powers) 
Act, 1914, and that therefore by rr. 6 and 7 of 
the Courts (Emergency Powers) Bute, 1914, the 
application under the Act ought to have been 
made by a separate summons in the prescribed 
form. The judge held that whether the (iistress 
was illegal or not the deft, was liable, as the 
damage was the natural consequence of his 
breach of contract, and he gave judgment for 
the pit. for damages : — 
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EMEEaEHCY LE0ISIATION (Courts (Emer- 
gency Powers) Acts) —continued. 

Held, that the judge’s decision and his reason 
for it were right, and also that even if a distress 
for rates came within s. 1, sub-s. 1 (6), the notice 
on the summons sufficiently complied with r. 7, 
and further, as r. 14 impliedly incorporated s. 1 
of the Summary Jurisdiction Act, 1848, no ‘ 
objection could be taken for any defect in form. 
Isaacs v. Aetidge - ~ - Div. Ct. 

[1917] W. N. 346 ; 34 T. I. E. 102 ; 

62 S. J. 142 

Execution. 

S$e below. Judgment, col. 159. 

Ireland, 

See lEELA 2 fi), coL 222, 

Judgment, 

Costs — Consent order — Learn to issue execu- 
tion — Sum of money'*'' due under contract — 
Courts [Emergency Powers) Act, 1914 [4i S 5 
Oeo. 5, c, 78), s, 1, suh-s, 1 [a) — Courts (Emergmcy 
Powers) Act, 1917 (7 8 Qeo, 5, c, 25), a. 6. 

This was a procedure summons issued by the 
pit. on Apr. 30, 1917, under the Courts (Emer- 
gency Powers) Acts, 1914-1916, for the leave of 
the Court to proceed to execution or otherwise 
for the enforcement of a judgment or order made 
in the action on Jan. 16, 1917. The action was 
one brought by a wife against her husband, in 
effect, to enforce the provisions of a separation 
deed of Dec. 31, 1913, under which she was 
entitled to certain yearly payments according to 
the income of the husband, and he had persis- 
tently neglected to produce the evidence of his 
pecuniary position which he had covenanted by 
the deed to furnish periodically. By the order 
of Jan. 16, 1917, which was made upon the 
application of the pit. for further directions, it 
was, by consent, ordered that all further pro- 
ceedings in the action be stayed, and it was| 
ordered that it he referred to the taxing Master j 
to tax the costs of the pit., and that such costs, ' 
when taxed, should be paid by the deft, to the 
pit. The costs were taxed at 61 Z. 95. %d. 

Eve J. held that the order of Jan. 16, 1917, 
was not one to which the Courts (Emergency 
Powers) Acts, 1914-1916, applied, and there 
should be no order on the summons, except that 
the applicant should add her costs thereof to the 
costs ordered to be paid to her under the order 
of Jan. 16, 1917. Toeees v, Tobees - Eve J. 

[1917] W. K. 263 ; 33 T. I. E. 647 

Promissory note — Liberty to execute judgment 
— Action on renewal of a ^promissory note made 
after Aug, 4, 1914, for a debt incurred prior to that 
date — Leave unnecessary — Courts (Emergency \ 
Powers) Actf 1914 (4 <£? 6 Qeo, 5, c, 78), s, 1 (a), \ 
When the pit. obtains judgment in an action | 
based on the dishonour of a promissory note] 
made after Aug. 4, 1914, he is entitled to execute j 
the judgment, without application for liberty to 
do so under s. 1 (a) of the Courts (Emergency 
Powers) Act, 1914, notwithstanding iiiat the note 
Sued upon is a renewal note given in respect of a 
dsM incurred primr to Aug. 4, 1914. Peo- 
VbiGJAB Bahk ov Ieelahe V, OTJoehell 

0ihsott I. (Tr.) [1917] 2 1. E. 43 


EMEEaENCY LEGISLATION (Courts (Emer- 
gency Powers) Acts— continued. 

Lease, Determmation of. 

Assignment of lease — Assignee becoming 
soldier — Leave to determine tenancy— Tenancy 
determined— Effect on lessee'' s liaUUty — Courts 
[Emergency Powers) [Amendment) Act, 1916 
(6 Jr 7 Oeo. 5, c. 13), s. 2 — Batib'uptcy Act, 1867 
(32 Jr 33 Vkt. c, 71), 5. 23. 

Appeal from a decision of Astburv J. ([1917] 
W. N. 244). 

The assignee of a lease, having become a 
soldier, determined his tenancy by leave obtained 
in the county court, under the Courts (Emer- 
gency Powers) (Amendment) Act, 1916, s. 2. 
The lessor was the only other party to the appli- 
cation, The order of the county court provided 
(inter alia) that nothing in the order contained 
should affect any question as to the respective 
rights and liabilities of the lessor and lessee in 
respect of the premises under the lease and 
assignment. The lessee brought the present 
action against the lessor for a declaration that, 
as from the date of the order of the county court, 
the lease and the term and teirancy thereby 
created had been determined, and that the lessee 
was discharged from all future liability under 
the covenants therein contained. Astbury J. 
made the declaration claimed. The lessor 
appealed. 

The 0. A. allowed the appeal, on the ground 
that it was not open to the lessee to claim the 
benefit of the order of the county court, inas- 
much as it provided in terms that it was not to 
affect his rights or liabilities. The purpose of 
the statute was obviously to relieve officers and 
men compelled to serve in the Army from the 
burden of subsisting tenancies, and in construing 
the Act no further effect should be given to 
s. 2 than the words required, except for the 
purpose of giving effect to the policy of the Act. 
Tozer V. Viola - C. A. [1917] W. N. 342 ; 

34 T. L. E. 78 ; 62 S. J. 86 

Mortgage. 

Charging order on shares before war — Assign^ 
ment after war of shares subject to charge — Action 
against assignees to enforce charge by sale — No 
leave ohtainM — “/S'aZe in lieu of foreclosure '* — 
Judgments Act, 1838 (1 J? 2 Viet, c, 110), s. 84 — 
Courts [Emergency Powers) Act, 1914 (4 J? 5 Oeo. 5, 
c. 78), s. l,sub‘S. 1 (6) — Courts [Emergency Powers) 
(No. 2) 'Act, 1916 (6 J? 7 Geo. 5, c. 18), 5. 1, sub- 
s. 1 (b). 

In Peb., 1916, the defts. bought shares 
subject to a charging order obtained by the 
pit. before the war. On Jun. 27, 1916, the pit., 
without obtaining leave under the Courts 
(Emergency Powers) Acts, 1914 to 1916, issued 
a summons to enforce the charging order against 
the defts. by sale of the shares : — 

Held, that the pit. being in the position of 
a mortgagee under the charging order was really 
applying for his proper remedy of “ sale in lieu 
of foreclosure,” and as his charging order was 
before the war, leave was necessary under the 
Courts (Emergency Powers) Act, 1914, s. 1, 
8ub-s. 1 (5), as amended by the Courts (Emer- 
gency Powers) (No. 2) Act, 1916, s. 1, sub-s. 1 (6), 



( 161 ) 


BiaBST OF OASBS. 


( 162 ) 


EMlE0EliCY LEOISLATIOK (Courts (Emer- 
gency Powers) AotB')—conthnmd. 
although the defts. had only acquired the shares 
after the war. 

J)' Auvergne v. Cooper [1899] W. N. 256 
commented upon. 

Decision of Astbury J. {[1917] 1 Ch. 142) 
affirmed. Hosack t?. RoBms - 0. A. [1917] 
1 Ch. 332 ; 86 L. J. (Ch.) 282 ; 115 I. T. 

879 ; [1917] W. N. 48 ; 61 S. J. 267 

Foreclosure absolute — Summons — Leave of 
Court — Initial and final proceedings — Courts 
{Emergency Powers) Act, 1914 (4 cb 5 Geo. 5, 
c 78), s. 1 sub-s. 1 (6) — Courts {Emergency 
Powers) (No, 2) Act, 1916 (6 <9 7 Geo. 5, c. 18), 
s, 1, suh-s. 1 (b). ReveesioNz\ey Iitteeest 
Society, Lp, v , IJnwih 

Eve J. [1917] W, ir. 866 

Trustee. 

Modifications in favour of soldiers — Applica- 
bility to executor-soldier who has delegated his 
trust— Courts (Emerejency Powers) Act, 1914 
(4 db 5 Geo 5, c. 78), s. 1, suh-s. 1 — Courts 
{Emergency Powers) [Amendment) Act, 1916 
(6 c& 7 Geo. 5, c. 13), s. 1 — Courts {Emergency 
Powers) {No. 2) Act, 1916 (6 cb 7 Geo. 5, c. 18), 
s, 1 — Courts {Emergency Powers) Act, 1917 
(7 efc 8 Geo. 5, c. 25), s. 8. In re Moeris. Be 
Fokblanqpb V, Hale - Astbury J. [1917 
W. E. 300 ; 62 S. J. 5- 

Defence of the Eealm. 

Internment. 

British subject — Habeas Corpus — Defence of 
the Bedim (Consolidation) Begulations, 1914, 
reg. 14 (5). 

The Court refused a rule nisi for a writ of 
habeas corpus in the case of a British subject 
who had been interned for 22 months under 
reg. 14 (6) of the Defence of the Realm (Consoli- 
dation) Regulations, 1914, the ground of the 
refusal being that there was evidence on which 
the Home Secretary could reasonably come to 
the conclusion that the applicant had hostile 
associations. Ex parte Hilda Maecaeet 
Howsm - - - - C. A, 33 T. L. E. 527 

British subject — Order in Council authorizing 
— Validity — Habeas corpus — Defence of the 
Bedim Consolidation Act, 1914 (5 Gea^ 5, c. 8), 
s. 1, suh-s. 1 — Defence of the Bedim (Consolida- 
tion) Begulations, 1914, reg. 14b. 

Reg. 14b of the Defence of the Realm 
(Consolidation) Regulations, 1914. which em- 
powers the Secretary of State to order the 
internment of any person “ of hostile origin or 
associations,” whore on the recommendation 
of a competent naval or military authority it 
appears to him expedient for securing the 
public safety or the defence of the realm, is 
authorized by the Defence of the Realm Con- 
solidation Act, 1914, s. 1, sub-s. 1, which confers 
upon the Kong in Council power during the 
continuance of the war “to issue regulations 
for securing the public safety and the defence 
of the realm ” ; therefore an order made in 
accordance with reg. 14b for the internment of 
a naturalized British subject of German birth 
is valid. 


EMEBOEHCY DEGISLATIOH (Defence of the 
Eealm) — continued. 

So held by Lord Finlay L.C., Lord Dunedin, 
Lord Atkinson, and Lord Wrenbury; Lord 
Shaw of Dunfermline dissenting. 

Decision of the 0. A. [1916] 1 K. B. 738 
affirmed. Rex v. Hallipay - H. L, (E.) 
[1917] A. C. 260 ; 86 L. J. (K. B.) 1119 ; 
116 L. T. 417 ; 25 Cox, C. C. 278 ; 
33 T. 1. E. 336; [1917] W. B. 
161 ; 81 J. P. 237 ; 61 S. J. 443 

Liquor Control. 

Canvassing for 07*ders in military mwa — 
Introd'uctmi of liquor ofi credit — Officers' and 
se7yeants’ ^nesses — CluM — Oa7iteens — Defence of 
Realm (Amendment) (No. 3) Act, 1915 (5 4* 6 
Geo, 5, c. 42), s. 1, sub-s. 1 — Defence of Realm 
Liquor Control Regulations, 1915, reg. 2. 

The Central Liquor Control Board, by orders 
made under the Defence of the Realm (Amend- 
ment) (hTo. 3) Act, 1915, and reg. 2 of the Defence 
of the Realm (Liquor Control) Regulations, 1915, 
ordered that no person should introduce or cause 
to be introduced into a certain area in Wilts any 
intoxicating liquor unless it were paid for before 
it was so introduced, and that no person should 
solicit or canvass for orders for intoxicating 
liquors, except at licensed premises, but that 
sales either to a registered club or to a canteen 
carried on under the authority of a vSccretary of 
State were not to be affected ; — 

Held, that the orders were not ultra vires, 
and that the exception as to “registered clubs” 
and “ canteens ” did not except from the opera^ 
tion of the orders officers’ and sergeants’ messes 
carried on under the King^s Regulations and 
not licensed as canteens under the Licensing 
(Consolidation) Act, 1910, or registered as clubs 
under that Act. Barker v. Scott. Erhmann 
AND Others v. Scott Div. Ot. 15 L. 0. B. 916-; 

34 T. L. E. 22 

Club — Prohibition of supply of intoxicating 
liquor on Sundays — Intended delivery to member — 
— “ Supply.’^ 

An order of the Central Control Board 
(Liquor Traffic) prohibited the supply of intoxi- 
cating liquor in all clubs in a certain district on 
Sundays. On a Sunday subsequent to the mak- 
ing of the order the police entered a club within 
the specified district. A constable saw B., the 
steward of the club, coming from the direction 
of the cellar with a vessel in his hand containing 
beer which he (B.) admittedly was about to 
deliver to one W., a member of the club, who 
was on the premises. The beer did not leave 
B.’s possession until the constable took it from 
him : — 

Held, that, in these circumstances, B. could 
not be convicted of supplying the boor to W. 
in contravention of the order. Bailey v, 
Sapnpees - Div. Ct. 86 D. T. (K. B.) 1066 ; 

15 L. E. 694 ; 116 L. T. 573 ; 81 J. P. 285 ; 

61 S. J. 626 

Compulsory acquisition of licensed premises 
by Central Control Board — Bight of owners 
to co7npensatio7i — Mode of as8ess7ne7it — Comp^il- 
sorily or by ag7'ee7ne7it~— Defence of the Beah 7 i 
(Amendment) (No. 3) Act, 1915 (5 6 Goo. 5, 
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EMIEGENCY DEGISMTIOH (Befeace of the 
Eealm) — eontimmd. 

c. 42) — Defence of the Realm (Liquor Control) 
Regulations, 1915 — Lands Gla'ims Consolidation 
Act, 1845 (8 Viet. c. 18), S5. 2, 68. 

By the Defence of the Bealm (Liquor 
Control) Regulations, 1915, issued pursuant 
to the Defence of the Realm (Amendment) 
(No. 3) Act, 1915, the Central Control Board 
(Liquor Traffic) was constituted as the pre* 
scribed Government authority under the Act 
to control the sale and supply of intoxicating 
liquor in defined military and munition areas 
during the continuance of the present war, 
and for a period not exceeding twelve months 
after the termination of the war. By reg. 6 the 
Board were authorized to acquire, compulsorily 
or by agreement, either for the period during 
which the regulations took effect or permanently, 
any licensed or other premises within the area. 
By reg. 7, where the Board have determined 
to acquire compulsorily any premises, they 
should serve a specified notice, and at the expira- 
tion of ten days from the service of the notice 
the fee simple or other specified interest in the 
premises would vest in trustees for the Board, 
By Order in Council of Aug. 2, 1915, a Com- 
mission was appointed to inquire, determine 
and report what sums (in cases not otherwise 
provide for) ought in mason and fairness to be 
paid out of public funds in respect of direct 
and substantial loss incurred by reason of inter- 
ference with property by the prescribed Govern- 
ment authority under the Act. On Sept, 24, 
4915, by Order in Council, an area was dej^ed, 
called the London area, to which the reguk-tions 
were^ applied.^ The pit. co. were the owners in 
fee simple of licensed premises within the London 
area. On Deo. 22, 1915, the Board gave the 
prescribed notice under reg. 7 to acquire the 
fee simple in these premises compulsorily, and 
on Jan. 4, 1916, they took over these premises, 
the fee simple of whioh had then vested in the 
trustees for the Board under the regulations. 
The co. contended that it was entitled to have 
compensation for the taking of the premises 
assessed under the Lands Glauses Consolidation 
Act, 1845, while the Board contended that the 
CO, was only entitled to such compensation as 
should ^ be recommended by the Commission 
and paid out of public funds as an act of grace. 
The Commission would only consider the applica- 
tion of the 00 . if it waived its legal rights : — ^ 

Meld, that the co. was entitled as of right to 
payment ; that the Lands Clauses Consolida- 
tion Act, 1845, applied to the Defence of the 
Realm (Arnendment) (hTo. 3) Act, 1915, and 
the regulations, which together constituted the 
“ special Act ; that the words “ compulsorily or 
by agreement’’ connoted the Lands Clauses 
Consolidation Act, 1845 ; that the Board were 
promoters of an authorized undertaking within 
the Lands Clauses Consolidation Act, 1845 j that 
the prerogative of the Crown did not apply to 
the action of the Board ; and that the conten- 
tion of the CO, was right. 

Oommrs» of Public Works v. Logan [1903] 
A. 0. 355; AU.-Cen. v. JTorner (1884) 14 

B. D. 245 1 Reg. v. Ahhott [1897] 2 I. R. 362, 
and 'tm re Wood And Oomdvrs. of Works ^886) 


EMEEGEHCY LEGISIATIOH (Befeace of the 
Realm) — continued. 

31 Oh. D. 607 applied. Oanhon Bkewbey Co. 
V. Central Control Board (Liquor Traeeic) 
Younger J. 86 I. J. (Gh.) 756 ; [19171 
W. K.290; 33T. L.E. 567 ; 

61 S. J. 709 

Licensed premises — Hours of closing — Sale 
within prohibited hours — Hvidence — Order of 
Central Control Board (Liquor Tra^), 

The Central Control Board (Liquor Traffic) 
made an order prohibiting the sale of intoxi- 
cating liquor in a certain area between 2.30 p.m. 
and 6 p.m. A person went into certain licensed 
premises witmn that area shortly before 
2.30 P.M. and was supplied with a bottle of 
stout to take home with him ; and he left at 
2.30 P.M., taking the bottle of stout with him. 
He returned at 3 p.m., and was supplied with a 
bottle of non-alcoholic stout. A constable who 
visited the premises at 3.30 p.m. found the man 
sitting in the bar with an uncorked bottle of 
stout on the table before him, part of its con- 
tents having been consumed. An empty stout 
bottle was also on the table. When the con- 
stable entered, the man put his hand in front 
of the bottle containing stout. The man told 
the constable that he did not know anything 
about the bottle ; that it was not his ; and that 
he had not brought it into the house. The 
licensee of the premises, when summoned for 
selling intoxicating liquor between 2.30 p.m. and 
6 P.M., gave evidence that he did not sell any 
intoxicating liquor after 2.30 P.M., and that he 
did not know anything about the bottle of stout, 
unless it had been served before 2.30 p.m. The 
customer gave evidence that the bottle of stout 
before him on the table was the one which he had 
purchased before 2.30 p.m. : — 

Held, that there was evidence upon whioh 
the justices were entitled to hold, as they did, 
that there had been a sale of intoxicating liquor 
after 2.30 p.m., and that therefore the conviction 
must he affirmed. Williams t?. Tippett 

Biv. Ct 86 L. J. (K. B.) 828; 15 L. G. E. 527 ; 

117 L. T. 56 ; 81 J. P. 139 

Licensed premises — Sate of intoxicating liquor 
on two different occasions — One information — 
Treading — Conviction — Validity — Duplicity 
— Defend^ of the Realm [Liquor Control) Regula- 
tions, 1915, reg, 7. 

The appellant, the licensee of a public-house 
at Knutsford, was convicted on one information 
for supplymg on two different occasions on the 
same evening intoxicating liquor to be consumed 
on his licensed premises by persons who had 
not paid for the liquor, contrary to reg. 7 of the 
Defence of the Realm (Liquor Control) Regula- 
tions, 1915. 

On appeal, held, by Viscount Reading C.J., 
that although the conviction was not bad for 
dupHoity, there being only one offence — the 
supplying of liquor contrary to the regulations — 
it was bad because the justices beam evidence 
as to what took place on each of the two occa- 
sions before deciding to convict with reference 
to either; by Ridley J., that the conviction 
was bad for duplicity; by Avory J., that the 
conviction was bad because it was not apparent 
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EMEE0EHCY LEGISLATION (Defence of the 
Eealm) — continned, 

witii regard to which of the acts complained of 
the appellant had been convicted. Pabkbe v, 
SxJTHEELAHD - Div. Ct. 86 L. J. (K. B.) 1053 ; 

15 L. G. E. 535 ; 116 L. T. 820 ; 

33 T. L. B. 350; 81 J. P, 197 

Output of beer — Supply of beer to free 'house — 
Particulars and certificate of supply — Tied house i 
becoming a free house — Standard year — Output of 
Beer (Bestriction) Act, 1916 (6 7 Geo. 5, c. 26), 

St 5, sub"‘St 1» 

Under s. 6, sub-s. 1, of the Output of Beer 
(Restriction) Act, 1916, the occupier of a free 
Hoensed house is entitled to obtain particulars 
and a certificate as to the beer supplied to him 
for the whole of the standard year notwith- 
standing that his house has been tied for 
three-q[uarters of the year. Fishee v. Thomas 
Eawsoh & Co. - Eve J. 86 L. JT. (Ch.) 519 ; 

116 L. T. 210 ; [19171 W. N. 112 ; 

33T.L. E.256; 81 J. P. 97 ; 

61 S. J. 368 

Supply otherwise than by way of sale. 

The respondent was the occupier of licensed 
premises in an area in which an order of the 
Central Control Board (Liquor Traffic) was in 
operation, and a customer called at the premises 
during the hours when the sale and supply of 
intoxicating liquor were permitted by the order, 
and she ordered and paid for a dozen bottles of 
beer. The barman appropriated a dozen bottles 
to the customer and promised to deliver them 
but forgot to do so. On the same evening, 
during prohibited hours, the customer called at 
the premises, and the barman gave her the beer. 

Seld, that though there had been a sale 
during legal hours there was nevertheless a 
‘‘ supply otherwise than by way of sale during 
prohibited hours and the respondent was liable 
to be convicted of supplying the liquor other- 
wise than within the hours prescribed by the 
order. Emeeson Hall-Dalwood 

• Div. Ct. 34 T. L. E. 153 

Motor Spirit, 

Use of — Definition of — Liquid containing 
hydrocarbon — InfiammMliiy — Temperature 
—Finance (1909-10) Act, 1910 (10 Bdw. 7, c. 8), 
s. 84, sub-sSt 7, 8 — Defence of the Mealm (Coji- 
solidation) Regulations, 1914, reg. 8g. 

Reg, 8 g of the Defence of the Realm (Oon- 
Bolidation) Regulations, 1914, prohibits the use 
for certain purposes of motor spirit, and provides 
that the expression “ motor spirit ” shall have 
the same meaning as in Part VI. of the Finance 
(1909-10) Act, 1910. i 

The appellants were convicted by justices | 
under reg. 8 g of using motor spirit which 
admittedly came within the definition of 
“motor spirit” in Part VI,, s. 84, sub-s. 7, of 
the loanee (1909-10) Act, 1910. There was 
no evidence before the justices that the liquid 
in question was inflammable at a temperature 
of less than 73 deg. F. or at any other tempera- 
ture : — 

Held, that the conviction was right, since 
there was no provision in the Finance (1909-10) 
Act, 1910, that the word “ inflammable ” meant 


EMERGENCY LEGISLATION (Defence of the 
Eealm) — conti n ued. 

inflammable at or below any particular tem- 
perature ; since there was no reference in the 
Act to s. 2 of the Petroleum Act, 1879, which 
contains a definition to that effect ; and since 
sub-s. 8 of s. 84 in no way restricted or limited 
the definition contained in sub-s. 7. Llah- 
DUBNO MOTOE and GaRAGE Oo. Vt Ghest 

Div. Ct. 86 L. J. (K. B.) 888 ; 15 L. G. E. 523 ; 

116 L. T. 597 ; [1917] W. N. 148 ; 

81 J. P. 157 

Munitions. 

Giving of employment to person not holding a 
leaving certificate — “ Giving of employment ” — 
Liemsed house — Agreement of tetiancy — Tenant 
engaged on munitions work — Landlords charged 
with “ giving employment ” to tenant — Munitions 
of War {Amendment) Act, 1916 (5 6 Geo. 5, 

c. 99), St 5, sub-s. 1. 

By s. 5, sub-s. 1, of the Munitions of War 
(Amendment) Act, 1916, it is provided: “Sec- 
tion 7 of the principal Act, 1915, shall have effect 
as if for sub-sections (1.) and (2.) of that section 
the following two sub-sections were substituted: 
(1.) A person shall not give employment to a 
workman who has within the last previous six 
weeks, or such other period as may be provided 
by the Minister of Munitions as respects any 
class or establishment, been employed on or in 
connection with munitions work in any estab- 
lishment of a class to which the provisions of this 
section are applied by order of the Minister of 
Munitions, xmless he holds a certificate from the 
employer by whom he was last employed, or 
from a munitions tribunal, that he is free to 
accept other employment.” 

The appellants were brewers and owners of a 
I public-house. They entered into an agreement 
with a person employed as a skilled workman at 
a munitions establishment providing for his 
taking this public-house as tenant for a year, at 
a rent therein mentioned, and subject to the 
ordinary provisions of such agreements. 

The landlords were charged before a munitions 
tribunal with committing an offence against 
s. 5, sub-s. 1, of the Munitions of War (Amend- 
ment) Act, 1916, by giviug employment to the 
tenant, who did not hold a leaving certificate 
from Ms employers in the munitions establish- 
ment : — 

Held, that entering into such an agreement 
of tenancy did not constitute the giving of 
employment by the landlords to the tenant 
within the meaning of s. 5, sub-s. 1, of the 
Munitions of War (Amendment) Act, 1916. 
Aldbesox & Co. V. G. F. Smith, Ld. 

Atkin J. 81 J. P. 169 

Munitions, Ministry of, 

— Reservoir, Construction of — Stoppage of 

worksjby order of Minister of Munitions 

— Contract. 

See Contract, col. 108. 

Passports, 

— Obtaining by misrepresentations — ^Appeal 

to C. A. — Criminal cause or matter — 

Jurisdiction. 

See Aepbal, goI. 23. 
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'B,mlm)-^co7itinued, 

Prejudicing Becruiting. 

Spreading reports — Becruiting — OJfence 
committed more than six months before hearing — 
Hearing before Court of summary jurisdiction — 
Jurisdiction of Court — Summary Jurisdiction 
Act, 1848 (11 & 12 Viet c. 43), s. 11 — Defence of 
the Bealm Begulations Consolidated, regs, 27, 56. 

By reg. 27 of the Defence of the Eealm 
Regulations Consolidated it is an offence for 
any person to spread reports intended or likely 
to prejudice the recruiting of His Majesty’s 
Eorces, and by reg. 56 a person charged with 
an offence against the regulations may be tried 
either by a court-martial, or by a civil Court 
with a jury, or by a Court of summary jurisdic- 
tion. Where a person was charged before a 
Court of summary jurisdiction with an offence 
under reg. 27 of the regulations : — 

Held, that the limitation imposed by s. 11 
of the Summary Jurisdiction Act, 1848, had no 
application, and that the Court had jurisdiction 
to deal with the case, although there was no 
evidence that the offence had been committed 
within six months of the date of the hearing. 
Kaye v. Cole - Div. Ct. 86 1. J. (K. B.) 1084 ; 

16 L. G. R. 45 ; 115 I. T. 783 ; 33 T. L. R. 30 ; 

81 J. B. 3 

Press Offence, 

Communication of information as to rntroement 
of forces — Communication by one Press repre- 
serdaiive to another *‘for private information^ 

Reg, 18 of the Defence of the Realm (Con- 
solidation) Regulations, 1914, makes it an 
offence for any person to communicate, or 
attempt to elicit, any information with respect 
to the movement, numbers, description, con- 
dition, or disposition of any of Has Majesty’s 
Eorces. Under reg. 56 (13.), however, if the 
offence against the regulation appears to the 
Director of PubHo Prosecutions in England to 
be a Press offence, the case, instead of being 
referred to the competent naval or military 
authority, must be referred to the Director of 
Public Prosecutions to determine whether the 
case shall be proceeded with. “ Press offence ” 
was defined as “the publication or attempted 
publication, or communication or attempted 
communication for publication, in any news- 
paper or other periodical, .... of any infor- 
mation, .... in contravention of the pro- 
visions of these regulations, . . . .” 

The editor of a provincial newspaper, in the 
coume of a conversation over the telephone 
with a London Press agency, said : “ For 

private information. Putting a lot of troops 
at Deal and Sandwich all day ; arriving all 
day; soveral thousands ; expect some liveliness 
on sea.” Proceedings were taken against him 
under reg. 18 by the competent military autho- 
rity without the matter having been referred 
to the Director of PuhMc Prosecutions, but the 
justices dismissed the information; — 

Hdd, that, having regard to the circum- 
stances under which the conversation took 
pl^, it was a communication or attempted 
communication of informariem for publication 
in a newspaper, notwithstanding the use of the 


EMERGENCY LEGISLATION r(Befence of the 

Realm) — continued. 

words “for private information,” and that 
therefore the alleged offence was a Press offence, 
and the case ought to have been referred to 
the Director of Public Prosecutions before the 
proceedings were instituted. If it is possible 
on investigation that an alleged offence against 
the regulations may turn out to be a Press 
offence, the matter must be referred to the 
Director of Public Prosecutions to decide 
whether or not proceedings shall be instituted. 
Pox V. Spicee - Div. Ct. 86 L. J. (K. B.) 580 ; 

15 L. G. R. 151 ; 116 L. T. 86 ; [1917] W. N. 

28 ; 33 T. L. R. 172 ; 81 J. P. 71 

Bequisition. 

Validity — Contract — Bequisition by Anny 
Council — Interference with fulfihnent of contract 
— Defence of the Bealm Regulations, reg. 2 b — 
— Defence of the Realm Consolidation Act, 1914 
(5 Geo. 5, c. 8), s. 1, sub-s. 1 — Defence of the Bealm 
{Ameyidment) No. 2, Act, 1915 (5 cb 6 Geo. 5, 
c. 3/), s. 1, sub”!^. 2. 

Reg. 2b of the Defence of the Realm Regula- 
tions (in the form in which it was on Aug. 17, 
1916, and still is with certain alterations not 
material to this report), which gives power to 
the Army Council to take possession of any food 
and any articles required for the production 
thereof, is within the power given to His Majesty 
in Council by s. 1, sub-s. 1, of the Defence of the 
Realm Consolidation Act, 1914, to make regula- 
tions for the purpose of securing the public safety 
and defence of the realm, and is therefore not 
ultra vires. 

An exercise of the powers under the regula- 
tion for the purpose of procuring a substantial 
quantity of a necessary supply (e.g., raspberries) 
for the use of the troops is an exercise of the 
powers for securing the public safety and defence 
of the realm. 

On Aug. 17, 1916, the Army Council delivered 
to a firm of raspberry growers a requisition 
requiring them to place at the disposal of the 
Army Council a quantity of raspberries and to 
deliver the same to such persons and in such 
amounts as the Director of Army Contracts 
might direct. The raspberries requisitioned 
were in substance gathered after the date of the 
requisition 

Held, that reg. 2b contemplates the separate 
existence as chattels of the articles to be taken 
possession of and does not give the right to take 
possession of growing crops; but that as the 
requisition, upon its true construction, was a 
notice of intention to take possession of the 
raspberries when gathered, it was within the 
powers given by reg. 2b. Lipton, Lb. v. Porb 

Atkin J. fl‘917J2 K. B. 647 ; 86 L. 3. (K. B.) 

1241 ; 15 L. G. R. 699 ; 116 L. T. 632 ; 

[1917] W. N. 222 ; 33 T. L. R. 469 

Shipping — Shipping controller — Powers — 
Action against public officer in his official capacity 
-—New Ministries and Secretaries Act, 1916 
(6 7 Geo. 5, c. 68), ss. 5, 6 — Defence of the 

Realm Begulations, reg. 39 BBB. 

By s. 6 of the New Ministries and Secretaries 
Act, 1916, “ It shall be the duty of the Shipping 
Controller to control apd regulate any shipping 
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available for the needs of the country in such, 
manner as to make the best use thereof . . • , 
and to take such steps as he thinks best for pro- 
viding and maintaining an efficient supply of 
shipping, and for those purposes he shall have 
such powers .... as may be conferred on him 
by regulations under the Defence of the Realm 

Consolidation Act, 1914 ” 

By reg. 39 BBB of the Defence of the Realm 
(Consolidation) Regulations, made under the 
Defence of the Realm Consolidation Act, 1914, 
and s. 6 of the New Ministries and Secretaries 
Act, 1916, ‘‘The Shipping Controller may by 
order requisition or require to be placed at his 
disposal, in order that they may be used in the 
manner best suited for the deeds of the country, : 
any ships .... and require ships so requisi- 
tioned to be delivered to the Controller or any 
person or persons named by him .... where 
it appears to the Controller necessary or expe- 
dient to make any such order 

The Shipping Controller made an order 
formulating a scheme whereby he requisitioned 
the pits/ ships, the owners’ services, and the 
profits : — 

Beldf that the scheme must be judged as a 
whole, that reg, 39 BBB contained no power to 
requisition the services of the owners, and there- 
fore the scheme was ultra vires in this respect 
and the order could not be supported. 

An action will lie against an officer of State, 
whether he is the head of a department or not, 
for a declaration that an act done by him is not 
authorized by statute, and such action need not 
be brought against the Att.-Gen. as representing 
the Crown. China Mutual Steam Navigation 
Co. V , MacLay - * Bailhache J. 

[1917] W. N. 345 ; 34 T. L. R. 81 

Shipping, 

Declaration as to destination of goods — Cus- 
toms [War Powers) Act, 1915 (5 d* 6 Qeo. 5, c. 31), 
s. 5, Subs, 1 — Customs (lyar Powers) Act, 
1915(6 d? 6 Geo, 5, c. 102), s, 2, sub-s, 2-~Recoverg 
of penalties-^Competency of defences — Defence 
that goods have not reached enemy territory ' — 
Defence that exporter took reasonable steps with 
regard to destination, % 

Where an exporter has made a declaration, 
under the Order of the Commrs. of Customs and 
Excise of Apr. 26, 1915, as to the destination 
of goods shipped by him, and has been called 
upon, and has failed, to satisfy the Commrs. that 
the goods have not reached an enemy country, 
it is not competent for him, in defence to an 
action for recovery of penalites under s* 5, 
sub-s. 1, of the Customs (War Rowers) Act, 1915, 
to tender evidence that the goods have not 
de facto reached an enemy country. The only 
defence open to him is that, if they have, it has 
not been with his consent and connivance, and 
that he has taken all reasonable steps to secure 
that the ultimate destination of the goods should 
be the destination mentioned in the declaration. 

Circumstances in which held that an exporter 
had failed to prove that he had taken all reason- 
able steps to secure that the ultimate destination 
of the goods should be the declared destination. 


EMERG^ENCY DEGISLATION (Defence of the 

Realm) — cant i mied, . 

Observations upon the scope and efiect of 
sub-s. 2 of s. 2 of the Customs (War Rowers) Act, 

1916. Lobh .Advocate v. Van Weel 

Dord Cullen (Sc.) 1917 S. C. 227 

Seaman — Refusal to join — Absence of articles 
— Meaning of '"lawfully engaged^' — Merchant 
Shipping Act, 1894 (57 & 58 Viet, c. 60), s. 221 — 
Defence of the Realm Regulations Consolidated, 

1917, reg, 39a. 

By reg. 39a of the Defence of the Realm 
Regulations Consolidated, 1917, “If a person 
lamuUy engaged to serve on board any ship 
or vessel belonging to or chartered, hired, or 
requisitioned by the Admiralty or Army Council 
.... neglects or refuses without reasonable 
excuse to join his ship or vessel .... he shall 
i bo guilty of an ofience * , . . ” : — 

Held, that where a seaman has agreed to 
serve on a requisitioned ship and to proceed 
to a port to sign articles thereon and afterwards 
refuses to carry out the agreement, the fact that 
he has not signed articles does not prevent him 
from being “ law'fuUy engaged ” and from being 
liable to be convicted under the above regulation 
for refusing to join his ship. Haws Beown. 

Div. Ct. 81 J. P. 300 ; 117 L. T. 408 

— Shipping Controller-Rowers. 

See above. Requisition, col. 168. 

Increase of Rent and Mortgage Interest, 

Mortgage, 

Banker and customer — Overdraft — Recovery 
— “ Equitable charge by deposit of title deeds ” — 
Increase of Rent and Mortgage Interest {War 
Restrictioris) Act, 1915 (5 <b 6 Qeo, 5, c, 97), 
s, 1, sub-s, 4 ; s, 2, sub-s, 4. 

The deft., by deed dated Dec. 14, 1912, de- 
clared (inter alia) as follows ; “ I have deposited 
with you the deeds and documents mentioned in 
the schedule hereto as security for the payment 
of all moneys for the time being due or owing 
to you on my account whatsoever, as well after 
the termination as during the relationship of 
the customer and banker. And I undertake, 
that I will pay to you on demand in writing 
such of the said moneys as for the time being 
shall be actually due to jmu, and by this deed, 
I charge all my present and future estate and 
interest, both legal and equitable, in all the here- 
ditaments and other property comprised in the 
said documents. And I declare that you shall 
accordingly be deemed mortgagees under this 
deed of all the said premises hereby charged. 
And I undertake that I and all necessary parties 
(if any) 'will on any request for this purpose .... 
make execute and deliver to you such further 
valid legal or other mortgage or mortgages by 
deed or otherwise of the premises hereby charged 
as you may require ’ ’ : — 

Held, that the deed was not a “ mortgage ” 
within the meaning of sub-s. 4 of s. 1 of the 
Increase of Rent and Mortgage Interest (War 
Restrictions) Act, 1915, but was an equitable 
charge within sub-s. 4 (b) of s. 2 of the Act, and 
was excepted from the operation of the Act, 
Therefore s, 1, sub-s. 4, afforded no defence to 
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and Mortgage lnt^re^t)—contimed. 
the action. Loi^don County and Westminster 
Bank o, Tompkins - - - SEearmaE J. 

86 L. J. (K. B.) 1521 ; 117 L. T. 811 ; 

[1917 J W. N. 228 ; 33 T. I. E. 471 

Equitable charge — Eni&rgency •powers — 
Enforcement of security — Equitable charge by 
deposit of title deeds or otherwise ” — Increase of 
Bent arid Mortgage Interest (War Restrictions) 
Act, 1915 (5 6 Qeo. 5, c. 97), s, 2, sub-s. 4. 

A signed and dated document, stating as 
follows ; “ I, A, B., hereby charge in favour 
of C. D. all my estate and interest in X., Y., 
and Z. to secure all moneys due and to become 
due from me to him, and I agree to give him 
proper and formal charges thereon in such form 
as he may approve witMn a fortnight or as near 
thereto as may be.** An action was commenced 
for a declaration and for accounts, foreclosure, 
or sale. On an application by the deft, to stay 
the action on the ground that the pit. had not 
complied with the provisions of the Courts 
(Emergency Powers) Acts, 1914 to 1916, and 
the Increase of Rent and Mortgage Interest 
(War Restrictions) Act, 1915 ; — 

Held, that this document created an equit- 
able charge not created by the deposit of deeds. 
Application dismissed. 

Durham Brothers v. Robertson [1898] 1 Q. B. 
766 appHed. Jones v. Woodward - Sargant J. 

116 L. T. 378 ; [1917] W. N. 61 j 61 S. J. 283 

Foreclosure absolute — Mortgagee in posses- 
sion — Interest in arrear — Property out of repair 
— Increase of Rent and Mortgage Interest { War 
Restrictions) Act, 1915 (5 <& 6 Geo, 5, c. 97), s, 1, 
aub-s, 4. 

The proviso at the end of s. 1, sub-s. 4, of 
the Increase of Rent and Mortgage Interest 
(War Restrictions) Act, 1915 (5 & 6 Geo. 5, c. 97), 
under which the section does not affect the 
power of sale of a mortgagee in possession on 
Nov, 25, 1914, does not mean that in every case 
where a mortgagee was in possession his remedies 
are now limited to the exercising of his power 
of sale, but is only inserted ex abundant! 
cautela. Walters u. White - Sargant J. 
- 116 L. T. 377 ; [1917] W. N. 14 ; 33 T: I. E. 

164; 61 S. jr.253 

Mortgagee m possession — Power of sale — 
Courts (Emergency Powers) Act, 1914 (4 d? 5 
Geo, 5, c, 78), s, 1, sub-s, 1 (b). 

The expression “mortgagee in possession’* 
in s. 1, sub-s. 1 (b), of the Courts (Emergency 
Powers) Act, 1914, means a mortgagee who 
has taken possession without leave of the 
Court, In re Provident Association of 
London, Ld, and Gollooaly’s Contract 
O’Ccnnor M.E. [1917] 1 1. E. 240 

Rent, 

DwdUng-house rented at less than 261. a year 
— increased before Nov, 25, 1915 — Payment 
by tenant till Jan. 31, 1916 — Right of tenant to 
recover amount paid in excess of standard rent — 
“ premium, or other like sum in addition 
to ^Increase of Reni and Mortgage Interest 

Ad, 1916 (6 6 Geo, 5, c, 97), 

s, 1, % 2 ; a. 2, seb-ss, 1, 2 (c). 


EMEEGENCY LEGISLATION (Increase of Eent 
and Mortgage Interest) — continued. 

The Increase of Rent and Mortgage Interest 
(War Restrictions) Act, 1915, provides by s. 1, 
sub-s. 1, that where the rent of a dwelling-house 
to which the Act applies has been, since the 
commencement of the present war, increased 
above the standard rent (the rent at which the 
house payable was let on Aug. 3, 1914), the 
amount by which the rent exceeds the standard 
rent shall, notwithstanding any agreement to 
the contrary, be irrecoverable, with a proviso 
that the sub-section shall not apply to rent 
accrued due before Nov. 25, 1915; and by 
s. 1, sub-s. 2, that a person shall not, in con- 
sideration of the grant, renewal, or continuance 
of a tenancy of any dwelling-house to which the 
Act applies, require the payment of any fine, 
premium, or like sum in addition to the rent, 
and when any such payment has been made 
after Nov. 25, 1915, then the amount shall be 
recoverable by the tenant and may be deducted 
by him from any rent payable by him to the land- 
lord. The Act came into force on Dec. 23, 1916. 

The landlord of a dwelling-house, to which 
the Act applied, in Mar., 1915, increased the 
tenant’s rent by 6d. a week. The tenant paid 
the increased rent and, in ignorance of the Act, 
continued to do so until Jan. 31, 1916. Having 
then become aware of the Act, he deducted 
from his subsequent payment of rent the total 
amount of the increase over the standard rent 
which he had paid between Nov. 25, 1915, 
and Jan. 31, 1916. In an action by the landlord 
to recover the amount so deducted ; — 

Held, (1.) that the amount overpaid by the 
tenant was not a “ fine, premium, or other like 
sum” which he was entitled to deduct from 
his rent under s. 1, sub-s. 2; and (2.) that 
although the Act provided that the increase 
beyond the standard rent was not recoverable 
by the landlord if the tenant had not paid it, 
yet the tenant, having paid it under mistake 
of law, was not entitled to recover it from the 
landlord in any shape or form. 

Decision of the Div. Ct. (Ridley and Avory 
JJ.) reversed. Sharp Brothers & Knight v. 
Chant - C. A. [1917] 1 K. B. 771 ; 86 L. J. 
(K. B.) 608 ; 116 L. T. 186 ; [1917] W. N. 84 ; 

^ 83T.L.R.236; 61 S. J. 862 

Increase of— -Dwelling -home — Improvements 
— Notice in writing — Increase of Rent and 
Mortgage Interest (W or Restrictions) Act, (5 

<& 6 Geo. 5, c. 97), s. 1, sub-s, 1 (ii) and (vi.). 
Appeal from the Doncaster Ooimty Court, 
The standard rent of a dweUing-house within 
the Increase of Rent and Mortgage Intereat 
(War Restrictions) Act, 1916, was 58, Zd, a week. 
On Oct. 16, 1915, the landlord increased the 
rent. He sought to justify the increase on the 
ground that he had since the commencement of 
the war incurred expenditure on improvements 
within s. 1, sub-s. 1 (n,), of the Act. No notice 
in writing of any intention to increase the rent 
was ever given by the landlord to the tenant 
under s. 1, sub-s. 1 (vi.), of the Act. The tenant 
paid the increased rent until Eeb. 5, 1916, after 
which he refused to pay the increase. The land- 
lord claimed possession of the house and mesne 
profits. The tenant ofiered the standard rent 
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EMEEGENCY LEGISLATION (Increase of Kent 
and Mortgage Interest) — cimtimed, 
in eiroumstances wMoli constituted the offer an 
unconditional tender tliereof. 

The county court judge gave judgment for 
the pit. The deft, appealed. 

The Biv. Ot. liM that the words in s. 1,, 
sub-s. 1 (ii.), shall not be deemed to be an 
increase/* mean shall not be deemed a pro- 
hibited increase ” ; that the increase dealt with 
in s. 1, sub-s. 4 (ii.), is referred to in s. 1, sub- 
s. 1 (vi.), as an increase “ by this Act per- 
mitted ’* ; and that it may be recovered, but 
only if the notice specified in s. 1, sub-s. 1 (vi.), 
is duly given. 

The appeal was allowed on the ground that 
notice had not been given. Wortley v. Mastk 
Biv. Ct, [1916] W. N. 390 

Intoxicating Liquor. 
iS^eeabove, Defence oftheEealm, col. 162. | 

Ireland. 

iS^ee Ieelakd, col. 222. 

Mortgage. 

iVee above, Courts (Emergency Powers) 
Acts, col. 160, and Increase of Bent 
and Mortgage Interest, col. 1 70 i 

EMOLUMENTS— Seaman. | 

8u Shipping, col. 418 

EMPLOYEE AND WOBKMAN. 

See IffASTBR AND SERVANT aud 
Workmen’s Compensation. 

EMPLOYMENT — ^Accident arising out of and 
in the course of. 

See Workmen’s Compensation, col. 
486. 

— Covenant not to leave. 

See Contract, col. 107, 

— ■ Termination. 

See Workmen’s Compensation, col. 
514. 

ENEMIES, KING’S— Adhering to. 

See Criminal Law, col. 133. 

ENEMY — ^Aircraft — ^Firo caused by incendiary 
* bombs dropped by — ^Insurance. 

See Landlord and Tenant, col. 245 

— Alien. 

See Alien Enemy. 

— Armed ship. 

See Prize Court, col. 329. 

— Destination — Prize Court. 

See Prize Court, col, 318. 

— Firm — Order of Board of Trade to wind up 

business — Controller. 

Bee Emergency Legislation, ool. 155. 

— Property. 

See Prize Court, col. 324. 

— Ship. 

See Prize Court, ooL 329. 


EN EMY — confimied, 

— Trading between British and neutral branches 

of. 

See Prize Court, col. 322. 

— • Transfer of goods to, after seizure. 

See Prize Court, col. 328. 

— Vendors. 

See Prize Court, col. 824. 

— Warship — ^Destruction of — Aeroplane assist- 

ance — Prize bounty. 

See Prize Court, ool 329, 

ENGAGEMENT EING — Contract — Marriage — 
Right to return of ring. 

See Marriage, col. 270. 

EQUITABLE CHAEGE. 

See Emergency Legislation, col. 170. 

EQUITABLE ESTATES IN FEE SIMPLE, 

Settlement (Property), coL 388. 

EQUITABLE EXECUTION — County court — 
Receiver — Costs — Seale — “ Amount 
of debt and costs.” 

See County Court, col. 110. 

EQUITABLE LIFE ESTATE, 

See Will. 

EEEOE — Description of in f orest. 

See Insurance (Marine), col. 207. 

E STATE — Implication. 

See Will, col. 471. 

ESTATE DUTY. 

See Revenue, col. 353, and Will, 
col. 465, 

ESTOPPEL— Bill of lading. 

See Shipping, col 393. 

— Carrier — ^Theft by servant — Prosecution by 

carrier — ^Action against carrier — Ratifi- 
cation. 

See Carrier, col 78. 

— Company — Debentures. 

See Company, coL 89. 

— Notice — ^Frontages — ^Local Government. 

See Local Government, col. 263. 
Representation — Intention of person making 
representation thai it sJiould be acted upon — Belief 
of person to whom representation made* 

The appellant’s deceased father was the 
owner of property in respect of which the 
respondent council served a notice under s, 150 
of the Public Health Act, 1875, requiring ** the 
executors ” of the deceased to sewer and pave 
the road on which the property abutted. The 
notice was received by the appellant, who, at 
an interview with the respondents’ clerk, 
repudiated liability solely on the ground that by 
virtue of a deed which had been made between 
his father and an adjoining proprietor the latter 
had agreed to keep the road in good, repair- 
Oorrespondence passed between the appellant 
and the respondents on the subject, the respon- 
dents’ letters being addressed to “the executors,” 
or to the trustees,” of the appellant’s father, 
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ESTOPPEL — continued,. 

and the appellant in one of his letters in reply- 
described himself as trustee of his father’s will. 
The appellant was not in fact his father’s 
executor, but the respondents, believing that 
he was, carried out the sewering and paving 
work, and took proceedings to recover tne cost 
from the appellant. The justices made an order 
upon the appellant to pay the amount, and an 
appeal from this order was dismissed by quarter 
sessions on the groimd that the appellant had 
induced the respondents to believe, and was 
estopped from denying, that he was bis father’s 
executor. Quarter sessions, however, stated a 
case for the opinion of the High Court, in which 
there was no finding that the appellant intended 
the respondents to believe that he was his 
father’s executor, or that the respondents 
believed the appellant to have this intention : — 

Eeldi allowing the appeal, that, in the 
absence of such findings, the appellant was not 
estopped from denjdng that he was his father’s 
executor. 

Freeman v. Cooke (1848) 2 Ex. 654 followed. 
Pierson v. Altrincham U. D. C. 

Div. Ct. 86 L. J. (E, B.) 969 ; 116 L. T. 314 ; 

15 L. G. R. 228 

evidence — Action to perpetuate iestimomj — 
Depositions — Confidential doc uments — Proceed- 
ings in Probate Division — Practice — Motion for 
publication of depositions and exhibits. 

This was a motion by the pits, in an action 
for the perpetuation of testimony commenced 
on Feb. 26, 1913, asking that the depositions of 
certain witnesses examined in the action on 
behalf of the pits, might be published in a cause 
pending in the Probate Division, and that the 
proper officer might be ordered to attend at the 
trial of the said cause and produce the original 
record of the proceedings in the present action 
together with the original depositions of the 
same witnesses and all exhibits and documents . 
filed and deposited therewith, and, further, that 
all parties might be at liberty to inspect and ! 
take photographs or other facsimile copies of 
all exhibits and other documents filed or de- 
posited with the same depositions. 

Eve J, said he would make the order (which 
seemed to be in accordance with the practice) 
that the depositions and exhibits should be 
published, and that all parties might inspect the 
same and take photographs. The costs would 
be reserved until after the proceedings in the 
Probate Division had been disposed of. Anson 
V. Tooth anp Att.-Gen. - - - Eve J. 

[1917] W. N. 234 j 84 T. L. R. 100 ; 

62 S. J. 103 

— Arbitrator. 

See Compensation, coL 102. 

— Bastardy — Corroboration — Opportunity. 

See Bastardy, col, 66. 

— Court of Appeal-Admission of further. 

See Negliobnoe, coL 287. 

— Criminal law. 

See Criminal Law, coL 129. 

~ Divorce. 

See DrvoEOE, ooL 143, 


EVIDENGE—^j(?/i25i«t/e<^. 

— Foreign marriage — ^Expert. 

See Criminal Law, goI, 139, and 
Divorce, col 145. 

— Habitual criminal — Previous conviction as 

habitual criminal. 

See Criminal Law, col. 130. 

— Hackney Carriage Register. 

See Hackney Carriage, col. 186, 

— Indecent assault — Complaint by prosecutrix. 

See Criminal Law, col. 131. 

— Insurance — ^Loss or damage. 

See Insurance, coL 205. 

— Lost will — Contents. 

See Probate, coL 334. 

— Merger — Intention — Interest — Subse- 

quent dealings. 

See Merger, coL 276. 

— Notice — Service. 

See Rates, col. 345. 

— Perjury. 

See Criminal Law, col. 132 

— Perpetuation of testimony. 

See Ireland, col, 222. 

— Poor rate — ^Admissibility — Appeal. 

See Rates, col. 343. 

— Power of appointment — Execution. 

I See Power op Appointment, coL 307. 

; — Proof, Burden of — Insurance. 

See Insurance (Loss), col. 205. 

— Specific performance. 

See Vendor and Purchaser, col 451. 

— Theft — ^Insurance. 

See Insurance (Loss), cuL 205. 

— Usage — Contract — Admissibility of — 

Inconsistent wdth contract. 

See Sale op Goods, coL 360. 

EX PARTE APPLICATION—Rule nisi— Pro- 
hibition. 

See Revenue, col. 359. 

EXAMINATION — ^Bankruptcy — Witness, 

See Bankruptcy, col 64. 


EXCEPTION— BiU of lading. 

See Shipping, col 393. 

— Insurance. 

See Insurance (Loss), col 205. 

— Mines and minerals — ^Partition. 

See Mines, col 278. 


EXCESS MINERAL RIGHTS DOTY. 

See Revenue, col 355. 


EXCESS OP PRIVILEGE— Libel 

See Dbpamation, col 137. 


EXCESS PROFITS DTTTY— Deduction. 

See Commission, col. 83, Company, 
col 95, and Revenue, col. 355. 


^ ocwe oj ousvness — Pwrchase-money payabh by 
tnstalments — ‘‘ One third of the nett profits ” of 
each year — Deductim — Finance (No. 2) Act. 
1915 (6 <fe 6 Qeo. 5, c. 89), Pi. II., s. 36 ; Ft. III. 
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EXCESS PEOFITS imTZ---coutimied,, 

An agreement made in Apr., 1914:, for the 
sale of a business provided that part of the 
consideration should be paid by “ one equal 
third part of the nett profits ” of the business 
in the year ending Sept. 30, 1914, and in each 
succeeding year up to Mar. 31, 1919 : — 

Held, that “ nett profits ” meant the profits 
of the year’s trading which were divisible among 
the persons interested, and that consequently, 
as excess profits duty must be deducted before 
the profits which were divisible could be ascer- 
tained, the vendors were only entitled to one 
third part of the profits after excess profits duty 
had been deducted. 

Collins Y* Sedgmich\lQVl] 1 Ch. 179 followed. 
WiUiam Hollins & Go. v. Paget [1917] 1 Ch. 
187 and Thomas v. Hamlyn S Co. [1917] 1 K. B. 
527 distinguished. In re Ookdbam. Oonoban 

V, Stabk - - Peterson J. [1917] 1 Ch- 639; 

86 L. J. (Ch.) 464 ; 117 L. T. 270 ; [1917] 
W. K. 137 ; 33 T. I. E. 307 ; 61 S. J. 445 

EXCESSIVE DAMAGES — County court — New 
trial — ^Appeal. 

See CoiWTY OoTJET, col. 121. 

“EXCESSIVE INTEEEST.” 

See Bankbxjjptcy, col. G2. 

« EXCIDSIVELY OP ALL OTHEE CAUSES.” 

See ISTStTRAiTCE (Acctd'ent), col. 2ul. 

EXECUTION — ^Equitable — County court. 

See CoTOTY CouBT, col. 119. 

— Judgment — Emergency legislation. 

See Emergency Legislation, coL 159. 

— Power of appointment. 

See Settlement, col. 387. 

EXECUTOE — ^Debenture-holder. 

See Company, col. 88. 

— Director — ^Liability of. 

See Company, col. 90. 

Betainer — Testator surety for residuary legatee 
Amount of liability Ihnited — Mortgageof legatee" s 
share to principal creditor-^BanJcruptcy of legatee 
— Valuation of security by principal creditor — 
Proof for balance — Assets in sujficient — Payment 
of full suretyship liability by executors — Assign- 
ment of share by principal creditor — Principal 
creditor not fully paid — Bight to retain executors" 
payment out of assigned s share. 

Appeal from a decision of Astbury J. [1917] 

W. N. 215. 

After the testator’s death a legatee of a 
reversionary share in residue, on whose behalf 
the testator had given a continuing guarantee 
fully securing his banking account, but limiting 
the testator’s liability to a specified amount, 
mortgaged his reversionary share to the bank 
to secure his account, and subsequently became 
bankrupt. The bank as principal creditors 
valued their security and proved for the whole 
balance of their overdraft, on wHch they 
received under 10 s. in the pound, and had no 
chance of obtaining full payment. The execu- 
tors as sureties were compelled to pay the fulb 


EXECUTOE — continued. 

amount for which they were liable under the 
guarantee. The bank, with the concurrence 
of the legatee’s trustee in bankruptcy, subse- 
quently sold the reversionary share to an 
assignee. On the reversions falling in and the 
estate becoming divisible the question arose 
whether the amount paid by the executors 
under the guarantee ought to be brought into 
account and retained as against the assignee’s 
share, and this summons was taken out by the 
executors to determine the point. 

Astbury J. held that, though the executors’ 
payment was made in their character of sureties, 
and, the principal creditors being still unsatisfied, 
the executors had no right of proof for the 
amount paid by them, they were nevertheless 
entitled to retain that amount out of the 
assignee’s share. 

The assignee appealed. 

The 0. K. dismissed the appeal. They held 
that the sum paid by the executors under the 
guarantee never formed part of the bankrupt’s 
estate, and therefore that there was nothing 
to prevent the executors from claiming that the 
share to which the bankrupt was entitled as one 
of the four residuary legatees was a fourth share 
of the net residue, increased by the amount 
paid by the executors under the guarantee, 
and upon the footing that the bankrupt had 
already received out of his share the sum so paid 
by the executors. 

hi re Binns [1896] 2 Ch. 584 overruled. In 
re Melton. Milk v. Towers - - C. A. 

[1917] W. N. 310 ; 34 T. L. E. 20 

EXECUTOKY TEUST. 

See Heirlooms, col. 188. 

EXEMPTION — ^Military service. 

See Army, col. 31. 

— Taxation — Canada (British Columbia) — Rail- 
way — ^Lands forming part of railway — 
Approval of plans — Condition. 

See Canada, col. 70. 

EXEECISE — Power of appointment. 

See Power oe Apbointment, col. CO 7. 

EXPENDITUEE — ^Deduction — Income tax. 

See Revenxte, col. 357. 

EXPENSES PEOPEELY INCUEEED ’’—Bank- 
ruptcy. 

See Bankbuptoy, col. 59. 

EXPEET EVIDENCE— Foreign marriage. 

See Criminal Law, col. 129, and 
Divorce, col, 145, 

EXPIEATION — Term — Tenant holding over 
after. 

See Landlord and Tenant, coL 249. 

EXPEESS TEUST — Annuity charged on real 
and personal estate. 

See Limitations (Statutes oe), 
col. 254. 

EXPULSION — ^Member — ^Friendly society. 

See Friendly Society, coL 182 . 
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IXTEAOBBIITAEY ANB ABNOBMAL PEKIL 
— Presence of enemy submaiines — Hire 
of tug to tow vessel — Contribution by 
cargo owners. 

;See Shipping, coL 415. 

EXTBAOBBIIfABY EAINEALL — Vis major. 
^S'ee Wateb, col. 454, 

EXTBAOEBIITABY TEAEEIC — Highway — ; 
Motor omnibuses on country roads. 

/See Highway, col. 190. 


FACTOBS — Goods in custody of agent — Revoca- 
tion of authority — Subsequent jpl^ge — Title of 
pledgee — Factors Act, 1889 (52 cfe 53 Viet, c, 45), 
s. 2, aub-a. 2. 

A French eo. sent to their London agents 
certain pictures, some being for exhibition only 
and others being for sale, but they were to 
remain the jjroperty of the French co. until sold. 
The CO. subsequently revoked their agents’ 
authority, and after the revocation one of the 
agents pMged the pictures to a person who took 
the pictures in good faith without notice of any 
fraud : — 

Held, that the pledgee obtained a good title 
to the goods under s. 2, sub-s. 2 of the Factors 
Act, 1880, as that enactment applied to all goods 
in the custody of an agent whether they were 
for sale or not. Moody v. Pall Mall Deposit 
AND Fokwabdinq Go. Socd&tA des Galeeies 
Geobges Petit v. Moody 

Lord Coleridge J. 33 T. L. B. 306 

FALSE IMPBISONMENT — Misdemeayiour — 
Arrest on suspicion — Charge of being drunh loliile 
in charge on highway, of taxi-cab — Honest and 
reasonable belief in charge — Mistake — Licensing 
Act, 1872 (35 <& 36 Viet. c. 94), 5. 12. 

Appeal from the verdict and judgment at 
trial before Bailhache J. and a common jury 
(33 T. L. K. 298). 

The pit. was a taxi-cab driver. The deft, was 
a sergeant of police. The deft, took the pit. into 
custody on a charge of being drunk while in 
charge of a taxi-cab on a highway. The pit. 
denied that ho was drunk, and the magistrates 
before whom the pit. subsequently appeared 
diseased the case. The pit. claimed in this 
action, inter alia, damages for false imprison- 
ment. The jury found that the deft, honestly 
believed at the time he arrested the pit. that 
the pit. was drunk. On this finding Bailhache J. 
entered judgment for the deft. 

The pit. appealed. 

By s. 12-01 the Licensing Act, 1872 ; “ Every 
person , . . who is drank while in charge on 
any highway .... of any carriage .... may 
be a^rehended, and shall be liable to a penalty.’ ’ 

The 0. A- dismissed the appeal, on the ground 
that the power to apprehend conferred by s. 12 
of the Act of 1872 authorized the apprehension 
of a person who was honestly and upon reason- 
able grounds believed to be committing the 
;Ofience at the time when he was arrested. 
!|^beck t\ Obotjdace - C. A. [19171 W. N. 340 ; 

' ';:i V',; ; ' , 34 T. L. B. 57 ; 62 S. J. 85 

of employment — 


FALSE IMFBISOHMEHT— Li tml. 

Quitting work before end of day — Gate of factory 
locked — Refusal of employer to give facUUiea for 
leaving faclory--V ohnti non fit injuria. 

Appeal against the decision of the Biv. Ct. 
(Ir.)[1916]2LR. 444. 

The 0. A. dismissed the appeal. Bitbns v. 
Johnston - - C. A. (Ir.) [1917] 2 1. E. 137 

FALSE STATEMENTS — Notice — Marriage by 
licence before registrar. 

See Biyobce, col. 146. 

F ABM — ^Fence — Repair. 

See Teespass, col. 442. 

FEBEBATEB MALAY STATES. 

See Steaits Settlements, col. 427. 

FEE SIMPLE — Equitable estates in. 

See Settlement, col. 388, 

FEES — Counsel. 

See Costs, col. 118, 

FELONY — Forfeiture. 

See Forfeiture, col. 181. 

F EN CE — ^Farm — Repair. 

See Trespass, col. 442. 

FIDIJCIABY BELATIONSHIF— Non-disclosure 
to purchaser of knowledge as to value. 
See Solicitor, col. 423. 

FIELB GENERAL COBBT-MABTIAL. 

See Army, col. 29. 

FINAL JIJBGMENT—Bankruptey. 

See Bankruptcy, col. 62. 

FINANCE ACTS. 

See Commission, col. 83, Revenue, 
col. 353, and Will, col, 466. - 

“FINE, PREMIUM, OB OTHER LIKE SUM 
IN ABBITION TO RENT.»» 

See Emergency Legislation, ooI. 171. 

FINES ANB BECOVEBIES ACT, 1883. 

See Tail, Tenant in, col, 429. 

FIRE — Goods destroyed by — Contract — Bail- 
ment. 

See Contract, col. 105. 

— Incendiary bombs dropped by enemy aircraft 

— Insurance. 

See Landlord and Tenant, col 245, 

— Insurance. 

See Insurance (Fire), coL 202. 

FIRES PREVENTION (METROPOLIS) ACT, 
1774. 

See Contract, col. 1Q5. 

FIRM— -Enemy-Trading between British and 
neutral branches of. 

See Prize Court, col. 322. 

FISHERY — * By-laws — Prohibition of fishing 
within certain distance of weirs — Validity of 
by-laws-— Ultra vires — Unreasonableness — Evi- 
dence of findings by justices. 
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Wber© justices refused to convict for breach 
of a by-law prohibiting fishing at certain dis- 
tances above and below a weir on the ground 
that such by-law was unjust and unreasonable, 
but did not set out the finding of fact upon 
which they arrived at this conclusion in the 
case stated by them for the opinion of the , 
Court I — I 

Hddt that, as prima facie the by-law was 
valid, and there was nothing to show what was 
the finding of fact by the justices on which they 
decided the by-law to be unreasonable, the 
ease must be sent back for the justices to 
convict. Onions «?. CLAmiB - - Biv. Ct. 

S6 3L. J, (K. B.) 740 ; 116 L. T. 33d ; 

* 81 J. F. 77 

FLOODS — ^Torfc — Damage to property. 

See Watek, col. 454. 

FOOD AHD BBBOS— Sale of. 

See Abuetebation, col. 4. 

FOE Am OK BEHALF OF.” 

See pRINCIPAE AND AoENT, col. 313. 

“FOE THE TIME SEIKO.” 

See Army, col. 32. 

FOECE MAJEBEE. 

See Sale or Goods, col, 377. 

FOEECLOSBEE— Sale in lieu of. 

See Emergency liSaiSLATioN, col. 160. 

■ — Settlement of foreclosed land — Reconversion. 
See Conversion, col. 113. 

FOEEIOK EKEMY — Loss or damage by — 
Insurance. 

See Landlord and Tenant, col. 245. 

FOEEIOK MAEEIAGE— Export evidence. 

See Criminal Law, col. 129, and 
Divorce, col. 145. 

FOEEIOK POSSESSIOKS— Profits— Income tax. 
See Revenue, cui. 358. 

FOEEIOK FEIKCIFAL. 

See Principal and Agent, col. 313. 

FOEEIOK SHIP— Ship in Biitisli port — 
Restraint of princes. 

See Shipping, col. 409. 

FOEFEITITEE — Felony — Vested mkrest in per- 
ftonal estate directed to he applied ht purchase of 
land — Conversion — Boyal preroyaiive. 

The equitable doctrine of notional conver- 
sion of land into money or money into land has 
no application to the rights of the Crown in 
cases of forfeiture, escheat, or bona vacantia. 
It neither increases nor diminishes those 
rights : — 

Heidi therefore, that the vested interest of 
a person convicted of felony before the Act 
33 & 34 Viet. c. 23, in personal estate directed 
to he applied in the purchase of land, was for- 
feited to the Crown. Talbot v. Jevers - C. A. I 
[1917] 2 Oh, 363 ; 86 L. J. (Ch.) 731 ; 
117 L. T. 430 j [1917] W. K. 241 ! 


FOBFEITBEE — eonthiwd, 

— Legacy — Will. 

See Will, coL 472. 

— Shares. 

See Company, col. 95. 

— Waiver. 

See Landlord and Tenant, col 248, 

FOETBKE-TELLIKa. 

See Justices, col. 240. 

FEAIJB— Belligerents’ rights. 

See Prize Court, coL 328. 

— Contract. 

See Principal and Agent, col, 314. 

— Separation deed — Rescission. 

See Husband and Wipe, col. 193. 

FEABDS, STATUTE OF. 

See Spegieic Performance, col, 425. 

FEEE OF ALL DEATH DUTIES. 

See Will, coL 465. 

“ FEEE OF ALL DUTIES.” 

See Will, col. 462. 

“ FEEE OF DUTY.” 

See Will, col. 467. 

F.O.B. COKTEAGT—Principal and agent. 

See Principal and Agent, coL 313. 

FEEIGrHT — Shipowners’ claims to — Neutral 
vessels — Contraband cargoes. 

See Prize Court, col. 323. 

FBIEKBLY SOOmTY Jurisdiction of com- 
mittee of management — Dispute between member 
and society — Expulsion — Friendly Societies Act, 
1896 (69 cfe 60 Viet. c. 25), s, 68 — Friendly Socie- 
ties Act, 1908 (8 Edw. 7, c. 32), s. 6. 

Sect. 68 of the Friendly Societies Act, 1890, 
as amended by s. 6 of the Friendly Societies Act, 
1908, provides that every dispute between a 
niembei? of a friendly society and the society, 
including any dispute arising on the question 
whether a member or person aggrieved is 
entitled to be or to continue to be a member, 
or to be reinstated as a member, shall be decided 
in manner directed by the rules of the society, 
and the decision so given shall be binding and 
conclusive on all parties without appeal. 

While the appellant, who had been for many 
years the secretary of the respondent society, 
was away on his military duties a complamt 
was made against him of having misapplied 
the society’s funds. He denied the allegation, 
;and some correspondence passed between him 
and his successor in the secretaryship on the 
subject. Some months later, without giving 
him any notice of an intention to hold an 
inquiry, without formulating any charge 
against Mm, and without hearing him, the 
committee of management of the society passed 
a resolution that the appellant be expelled 
from the society under r. 3, sub-r. 2, of the 
rules, which provided that “any officer mis- 
applying the funds shall repay the same and 
be expelled without prejudice to Ms liability 
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FEIEMDIY mQimY--~^eontmed, 
to prosecution for sucii misapplication.” The 
rules of the society provided for the decision 
of disputes by arbitration. The appellant took 
proceedings against the respondents in the 
county court for a declaration that the resolu- 
tion was ultra vires and void and that he was 
still a member of the society, and for an injunc- 
tion and damages. The respondents contended 
that the Court had no jurisdiction to try the 
action by reason of s. 68 of the Eriendly Societies 
Act, 1896, and s. G of the Friendly Societies Act, 
1908. The county court judge made a declara- 
tion and granted the injunction asked for : — 
EeM>, that if the committeee of management 
in passing the resolution expelling the appellant 
adjudicated on the question they were guilty 
of misconduct, and that if they did not adjudi- 
cate in the proper sense they acted in direct 
opposition to the rules which required that the 
dispute should be left to arbitration, and that 
in either view therefore the county court judge 
had jurisdiction to declare the resolution to be 
a nullity. 

Andrews v. Mitchell { [1905] A. C. 78) applied. 
WaYMAK V, pEESEVEEANCB LODGB OE CaM- 
BEIDGBSHIBE ORDEE OE UmTED BeETHBEN 

Friendly Society - Div. Ct. [1917] 1 K. B. 
677 ; 86 L. J. (K. B.) 243 ; 116 L. T. 14 ; [1916] 
W. N. 406 ; 33 T. L. E. 90 

— Provident fund— Loss of benefit on enlist- 
ment. 

See Master and Servant, col. 273. 

ERONTAGEE—Road— Notice. 

See Local Government, col. 203. 

FEB STE ATIO JT — Commercial adventure. 

See Shipping, col. 401. 

FBHEEAI EXPENSES— Insurance. 

See Insurance (Liee), col. 203. 

FBRNISHED LODGINGS — Implied warranty 
as to fitness of tenant. 

See Landlord and Tenant, col. 243. 

FBTBEE ESTATE DUTY— Incidence. 

See Revenue, col. 353. 

FBTBEITY— Words of— Will. 

See Will, col. 475. 


GAMING — Betting — Automatic machine — Game 
of shiU played for money — Betting Act, 1853 (16 
17 Viet. c. 119), 8. 1. 

The appellant P. was the owner of a machine 
which was placed in the sweet shop of the appel- 
lant B* The machine consisted of a case, in 
which was the figure of a clown, fixed on a mov- 
able bsise with his hat inverted in his hand. 
\^en a penny was placed in the slot of the 
machine a ball was released from the top of the 
machine, which rolled down, its course being 
rendered uncertain by the presence of groups 
ahd rows of pins. The player attempted, by 
manipulating a handle attached to the base on 
the clown was fixed, to move the figure 

f t^e bap was caught in the inverted hat. 

successful, he, obtained a disc 
eniW3g''?l^iai';io'''^t^o^/b^5^ sweets. 


GAMING— 

The appellants were convicted of using B.’s 
shop for the purpose of betting, contrary to s. 1 
of the Betting Act, 1853 : — 

Held, that it was a question of fact for the 
jury whether the transaction between the appel- 
lants and the player at the machine amounted 
to a receiving by the appellants of money as 
or for the consideration for a promise to give 
thereafter a disc entitling the player to two 
pennyworth of sweets on the event or contin- 
gency of the player successfully catching the 
ball in the clown’s hat, and that, as the jury had 
been properly directed on this question, the 
convictions must stand. Rex v. Peers and 
Brown - - C. C. A. 86 L. J. (K. B.) 797; 

12 Cr. App. C.%10 ; 116 L. T. 830 ; [1917] 
W. N. 85 ; 83 T. L. E. 231 ; 81 J. P, 143 

Betting-house — Automatic machine — Game in 
which prizes are given for success, and in which an 
entrance fee is required hi advance— -Gase stated — 
Gase remitted to justices for further findings of fact 
— Duty of justices — Betting Act, 1853 (16 d? 17 
Viet. c. 119). 

The offences aimed at by the Betting Act, 
1853 (16 & 17 Viet. c. 119), are offences in 
relation to betting pure and simple, that is, 
transactions in which none of the parties has 
any interest other than the sum or stake he wdll 
win or lose. 

Where a player is required to pay in advance 
an entrance fee in order to be allowed to com- 
pete in a game in which prizes are offered for 
success depending upon the individual acts of 
the players in playing the game, the possibility 
of winning such prizes or of losing the entrance 
fee if unsuccessful is not the sole consideration 
for the player’s participation, and the entrance 
fee so paid is not a deposit “ as consideration for 
an undertaking to give a valuable thing upon a 
contingency relating to a game” within s. 1 of 
the Betting Act, 1853 (16 & 17 Viet. c. 119). 

Peers v. Caldwell, Taylor v. Caldwell [1916] 
1 K. B. 371, and B. v. Caldwell, B, v. Brown 
[1917] W. N. 85, discussed and not followed. 

Where on appeal by case stated the Court 
remits the case to the magistrates to enter con- 
tinuances, and to find further facts in answer 
to questions submitted by the Court, the magis- 
trates shoidd give the parties an opportunity 
of being reheard, and if they so desire, of giving 
evidence in relation to the acts required to be 
found. Where the magistrates, without any 
rehearing or fresh evidence, find in answer to 
such questions, at a date long after the original 
hearing, merely from recollection, the Court may 
decline to act on such findings, and will certainly 
so decline, where, in so making such findings, the 
magistrates state that none of the matters on 
which the further findings were required was 
raised before them at the original hearing. 
Forte v, M*Alister 

I Div. Ct. (Ir.) [1917] 2 I. E. 387 

GAS — Gasworks — ^Public Authorities Protection 
Act. 

See Limitations, Statutes of, col. 
256. 

— Supply — ^Married woman. 

See Husband and Wife, coL 194. 
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eEITEEAL COMMISSIOKEES— Income tax. 

See RsvjSiftrE, col. 358. 

0E1TEBAL DAMAGES — ^Loss of bargain — Con- 
tract for sale of real estate. 

See Veicdob and Pobchaseb, col. 
451. 

0EEERAL LINE OF BEILDINGS— London— 
Certificate of superintending architect. 
See London, col. 265. 

OEKEEAL SHIP — ^Landing cargo for purpose 
of re-stowing. 

See Shipping, col. 393. 

OEOGEAFHICAL LIMITATIOK— Trade mark— 
Registration. 

See Tbade Mabn, col. 433. 

0EEMAN, 

See Alien Enemy and Pkize Coubt. 

GIFT — Substitutional — Will. 

See Will, col. 475. 

GOODS — Enemy. 

See Peize Coubt, col. 324. 

— Insurance — ^Loss. 

See Insubance (Loss). 

— Prize Court. 

See Pbize Coubt. 

— Sale of. 

See CoNTEACT and Sale op Goods. 

“GOODS” OR “ COMMODITIES ” — German 
Government bonds. 

See Pbize Coubt, col. 324. 

GROSS ESTIMATED RENTAL. 

See Rates, col, 345. 

GRODND RENTS — Contract — Construction 
— ^Misdescription — Rescission. 

See Vendor and Pubohaseb, col. 450. 

GDARDIANS— Board of. 

See Education. 

— Infant son — Appointment of — Soldier’s 

will. 

See Pbobate, col. 334. 

GDEST — Innkeeper — Liability. ^ 

See Innkeepeb, col. 200. 

HABEAS CORPFS — Jurisdiction of inferior 
Court. 

See Abmy, ooL 42. 

HABITDAL CRIMINAL — Evidence— Previous 
conviction as habitual criminal. 

See Cbiminal Law, col. 130. 

HACKNEY CARRIAGE—Efi/wa? of driver to 
ohep diredimi of person hiring or wishing to hire 
carriage — Offence hy driver — Tomn Police Clauses 
Act, 1847 (10 S 11 Vick c. 89), s. 53. 

The appellant, who was the driver of a 
hackney carriage standing on a stand for 
hackney carriages, was asked by one Bagg>s, 
a driver in the employment of a firm of livery 
stable proprietors who had received an order 


HACKNEY CARRIAGE— 

which they could not execute, to drive his 
hackney carriage to a certain place within the 
prescribed distance in the borough of Bourne- 
mouth, in order to take a fare to the ry. station. 
The driver of the hackney carriage, however, 
refused to go, and the justices fomid that ho 
had no reasonable excuse for refusing to drive 
to the place to which he w^as directed to drive : — 
Held, that there was evidence upon which 
the justices could come to the conclusion that 
Baggs w^as the person hiring, or -wishing to hire, 
the appellant’s hackney carriage, and that, 
as the appellant had refused without reasonable 
excuse to drive to the place to -which ho was 
directed by Baggs to drive, he had committed 
an offence under s. 53 of the Town Police 
Glauses Act, 1847. Shepherd v. Hack 

Div.Ct.86L. J. (K.B.)1480 ; 15L.G.R.597; 

117 L. T. 154 ; 81 L P. 210 


Register of licences — Person registered as 
proprietor — Managing director of limited com- 
pany — Conclusiveness as to registered proprietor 
being the owner — Metropolitan Public Carriage 
Act, 1869 (32 db 33 Viet, c. 115), 6, ll-Hack- 

ney Carriage Order of December 30, 1907, r. 9. 

Application for judgment or new trial. 

Tne action was brought to recover damages 
for personal injuries caused to the pit. by the 
alleged negligent driving of a taxi-cab. The 
deft.’s name and address were entered in the 
Register of Licences of Hackney Carriages at 
Scotland Yard in respect of the taxi-cab under 
the heading “ Proprietor,” and he was described 
as the managing director of the Holland Park 
Taxi Supply Co., Ld. At the trial before 
Salter J. with a jury the deft, tendered evidence 
that he was not the proprietor or part pro- 
prietor of the cab, and that- his name was only 
placed on the register as the managing director 
of the CO. The learned judge rejected the evi- 
dence upon the ground that the register -was 
conclusive that the deft, -w-as the registered 
proprietor of the cab and therefore liable for 
the negligence of the driver. The jury found 
for the pit. for 175^. damages. The deft, 
appealed. 

The C. A. held that the register was not con- 
clusive as to the ownership of the cab, and that 
the evidence was wrongly rejected. Now trial 
ordered. Kemp v, Elisha 


C. A. [1917] W. N. 365 ; 62 S. J. 174 


HAMMERING — Stock Exchange. 

See Bankbuptoy, col. 59. 


“HARSH AND UNCONSCIONABLE TRANS- 
ACTION.” 

See Bankruptcy, col. 62. 

HARTER ACT. 

See Shipping, col. 394. 

HEIRLOOMS — Money fund — Trust for devolu- 
tion with entailed estate in Scotland — Proviso 
against absolute vesting in heirs of entail living 
at testators death — VaUdity-~-Disentail-^on- 
struction of trust — Absolute vesting. 

Chattels and a sum of 40,000?. -wore be- 
queathed by the testator, a domiciled English- 
man, upon trust, so far as the rules of law and 
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equity would permit, to allow the chattels to 
devolve as heirlooms and be enjoyed, and the 
income of the fund to be received, % the person 
or persons from time to time in possession or 
receipt of the rents and profits of the testator’s 
entailed estates in Scotland, but so that the 
chattels and capital of the fund ‘‘should not 
vest absolutely in any person in the line of 
entail living at the testator’s death but on the 
death of any such person should devolve” — 
as to the chattels, “ as heirlooms with the estates 
to the person next in the line of entail,” and as 
to the fund, “ with the estates in like manner as 
if the said sum or in vestments had been land in 
Scotland and part of the said estates ” : — 

Held by Peterson J. : (1.) That there was no 
such absolute gift in the first instance of the 
chattels or the fund as would render the pro- 
vision against absolute vesting void for repug- 
nancy ; and that neither the first nor the second 
heir of ^ntail, each of whom was living at the 
testator’s death and succeeded to the estates but 
died without having disentailed, took an abso- 
lute interest in either the heirlooms or the fund, 
notwithstanding that by Scots law each of 
them as heir of entail took the whole fee in the 
entailed estates. 

In re Stringer's Estate (1877) 6 Oh. D. 1 and 
Shaw V. Ford (1877) 7 Oh. P. 667 distinguished. 

In re Impton [1905] P. 321 and In re Viscount 
Exmowth (1883) 23 Ch. B, 158 applied. 

(2.) That the pit, the third heir of entail, 
who was also living at the testator’s death and 
had disentailed, was not absolutely entitled 
to the chattels, inasmuch as the provision that 
they should devolve *‘as heirlooms with the 
estates to the person next in the line of entail” 
could not be disregarded, but operated to pass 
the chattels on his death to his successor in the 
line of entail. 

Baroness Wesselenyi v. Jamieson [1907] 
A. 0. 440 applied. 

(3.) That, inasmuch as the capital of the 
fund was to devolve with the estates in like 
manner as if the fund had been land in Scotland 
and part of the estates, and as the pit., being 
entitled under the trust to the income of the 
fund for life, had by disentailing made himseK 
also the only person who was or could be actually 
entitled to the Scottish estates under or by virtue 
of the limitations of the settlement, he was now 
absolutely entitled in remainder to the capital 
of the fund. 

In Te Lord Chesham^s Seitlement [1909] 2 Ch. 
329, Lord Lilford v. AtL-Gen. (1867) L. P. 2 H. L. 
63, and In re Trevanion [IdlO] 2 Ch. 538 applied 

Hogg V. Jones (1863) 32 Beav. 45 distin- 
guished. 

On ^peal as to the 40,OOOZ. fund ; — 

HdM that the pit. on disentailing the 
Scottish estates became absolutely entitled in 
possession to the capital of the whole fund. 

Decision of Peterson J. on this point [1917] 
W. N. 114 afSrmed. In re Powlbb. PownsR 
f?. PoWMB - - C. A. [1917] 2 Ch. 307 ; 

86 L. J. (Ch.) 647 ; U7L.X.600 

SMemmt — Meal estate — WiU — Gonstruction 
dmitds as hmrhosm — go cmd 
sMed reoM^ — trwfs 


HEIEIiOOMS — conti nned, 
as will best correspond with the uses, trusts, and 
powers ” of settled realty — Executory trust — Form 
of settlement 

By his will a testator bequeathed to trustees 
certain chattels upon trust to permit the same 
to go and he held,” so far as the rules of law and 
equity would admit, with the B. estate, devis<^ 
by the will of his mother, as heirlooms, for the 
person or persons who, under the trusts of the 
same will concerning that estate, should for the 
time being be entitled thereto, and so that none 
of the articles should, for the purpose of trans- 
mission, vest absolutely in any person who might 
become tenant in tail male by purchase of the B. 
estate and should not attain twenty-one. 

By a second gift the testator bequeathed to 
the same trustees certain other chattels com- 
monly used with the mansion-house at B. upon 
such trusts, and subject to such powers as, 
having regard to the nature thereof, and so far 
as the rules of law and equity will permit, will 
best correspond with the uses, trusts, and 
powers” declared and contain^ of the B. 
estate, yet so that none of the same chattels 
should, for the purpose of transmission, vest 
absolutely in any tenant in tail by purchase of 
the same estate who should not attain twenty- 
one. 

Under the will of the testator’s mother the B. 
estate was settled, in the events which had 
happened, upon the testator for life, with 
remainder to his son P. B. B.-Hope (born in the 
lifetime of the testator’s mother) for hk life, with 
remainder to the use of the first and every other 
son of P. B. B.-Hope (of whom there were none), 
with remainder to the use of the first and other 
sons of the testator bom after the death of his 
mother, in tail male, with remainders over. The 
testator died in 1887, when P. B. B.-Hope 
became tenant for life of the B. estate and 
entitled to a life interest in the heirlooms. In 
1899 the B. estate was sold, and also certain of 
the heirlooms in the second gift, and the proceeds 
invested. 0. T. B.-Hope, another son of the 
testator, born in 1855, became entitled under 
the settlement to an estate in tail male by 
purchase of the B. estate expectant on the death 
of P. B. B.-Hope without issue male. 0. T. 
B.-Hope attained twenty-one in 1876, but died 
in 1906, b^re his estate came into possession, 
and without having disentailed the proceeds. 
By his will he left everything he possessed to his 
wife, the second deft., and appointed her 
executrix. The first deft., H. T. B.-Hope, was 
his only son. In May, 1916, P. B. B.-Hope died 
without issue male, and H. T. B.-Hope became 
tenant in tail in possession of the estate, and 
disentailed the proceeds of sale. 

Upon an originating summons by the trustees 
of the testator’s wifi to have it determined to 
whom the heirlooms went i — 

HM, (1.) that the chattels comprised in the 
first gift came within the general principle estab- 
lished by FoUy v. Burnell (1783) 1 Bro. 0. C, 
274, 285; (1785) 4 Bro. P. 0. 319, and vested 
absolutely in the late 0. T. B.-Hope as tenant 
itt^tail male by purchase who had attained 
twenty-one, and now belonged to his widow and 
legal personal representative. 
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HEIEIOOMS— 

hi re Lord OhesJiam's Mtlement [lOOOJ !il Cb. 
320 distingiiisbccL 

Blit held^ (2.) that by tho gift of tiio second 
set of chattels tho testator had created an 
executory trust which must be executed by the 
Court. 'The form of the setfciement would be 
as in Prideaux’s Precedents, 21st ed. vol. ii. 
p. 971, and as that would exclude any claim on 
behalf of the estate of 0. T. B.-Hopo, these 
chattels, or their proceeds, would devolve on his 
son, H. T. B.-Hope. 

Shelley V. Shelley (1808) L. R. G Eq. 540 and 
Miles V. Harford (1879) 12 Oh. D. 691 followed. 

In re Beeesfoed-Hofe. Aldehham v. 
Beeesfoed-IIope - Eve J. [1917] 1 Ch. 287 ; 

86 B. J. (Gh.) 182 ; 116 1. T. 79 ; [1917] W. H. 12 

COYEREB” CLAUSE. 

See Insueanob (MAEms), col. 207. 

HIUH COUEt — ^Acting in aid of coxmty court — 

Bankruptcy. 

See BxiNKEUFTf'Y, col 58. 

— Transfer to— Action begun in City of Lfmdon 

Court. 

See SHiPi'iiTG, col. 302. 

HI0H PEAK Mimm CUSTOMS — Small 

Barmote Court — Jurisdiction. 

See MiHBS, col. 277. 

HIGH TEEASOE. 

See Ceimestal Law, coL 133. 

HIGHWAY. 

Diversion, col, 189. 

Hxlraordinary Traffic, coL 190. 

Negligence, See NEaLiOENCE. 

Obslruciion, col. 191. 

Mepair, col. 192. 

Bivei’sioa. 

Nolices specifying dale of intended applkation 
to Quarter Sessions — Subsequent alteration of 
date of holding sessions — Validity of notices — 
Highway Act, 1835 (o c& 6 Will. 4, c. 50), s. 85; 
Schedule, Norm 19. 

Although the form of notice of intended 
application to quarter sessions for thft diversion 
of a highway under s. 85 of the Highway Act, 
1835 (Form 19 of the schedule to that Act), con- 
tains a blank for tho insertion of the date on 
which tho application is proposed to be made, 
it is not necessary to state the date in the notice : 
it is enough that the notice makes it clear that 
the application will be made to the quarter 
sessions held next after the expiration of four 
weeks from tho day on which the justices’ 
certiiicate is lodged with tho clerk of the peace. 

A certificate of justices for the diversion of a 
highway was lodged with the clerk of the peace 
on May 21. In the notice of intended applica- 
tion to the quarter sessions it was stated that 
the application would be made on JuL 4, that 
being the date on which the summer sessions 
would in the ordinary course be held. Subse- 
quently, the couirty assizes having been fixed 
for JuL 3, it became necessary to alter the date ‘ 


HIGHWAY (Biversion)— 
of holding the quarter sessions. The Justices 
accordingly altered it to Jun. 20, and on that 
day the apjdicattm For enrolment of the certifi- 
cate was made. The four weeks from the lodging 
of the certificate with the clerk of the peace 
expired on Jun. 18 : — 

Held that, notwithstanding the alteration of 
the date, the notice was a good notice, and the 
quarter sessions had jurisdiction to entertain the 
application. Rbx v. jDbiiby dJ. - Biv. Ct. 
[1917] 2 K. B. 802; 86 L. J. (K. B.) 1534 ; 
15 L. G. E. 720; 117 L. T. 538; [1817] 
W. H. 269 ; 33 T. L. E. 539 ; 81 J. P. 292 

Extraordinary Traffic. 

Excessive weight — Expenses — Fiiblic Hoads 
{Ireland) Act, 1911 (1 2 Geo. 5, c. 5), s. 82. 

Road authorities should have regard to 
modern requirements, and must make reasonable 
provision for motor traffic ; a natural increase 
oF volume in tliis mode of carriage, wliore its 
character is normal, does not amount to “ extra- 
ordinary ” traffic. 

What is ‘‘ extraordinary ” trafiio on a post- 
road, on part of which traction engines are in 
use, considered : — ■ 

Held, that the obligation of county councils 
to keej> public roads in good condition and repair 
is absolute under s. 82 of the Local (Jovernment 
(Ireland) Act, 1898. Loejoondeeey C. C. v. 
MacAethctb. Lonx)Oni)Eeey 0. C. v . Coemib 
Gibson J. (Ir.) [1817] 2 I. E. 49 

Motor omnibuses on country roads — Traffic 
satisfying a public need — Highways aiid Locomo* 
Hoes {Amendment) Act, 1878 (41 d' 42 Viet, c, 77), 
23. 

In the summer of 1014 the defts. began to 
run a service of motor omnibuses between two 
places a few miles apart for tho carriage of 
passengers. The service was an hourly service 
from each terminus from 9 a.m. to 0 p.m., and 
tho omnibuses v/ore w^ell filled and served the 
needs of the district. The road along which tho 
omnibuses ran was in tho nature of a country 
lane, tho traffic on wiiich before the advent of 
tho motor omnibuso.-i consisted mainly of light 
country and agricultural carts. For tho year 
after the service commenced the cost of repairing 
the road was nearly twice as much as it was 
before the service commenced. In an action by 
the local authority under s. 23 of the Highways 
I and Locomotives (Ajnendment) Act, 1878, to 
recover the extra cost so incuiTcd as being extra- 
ordinary expenses incuiTed by them by reason 
of the damage caused by the extraordinary 
traffic of the motor omnibuses : — 

Held, on tho facts, that this now trafiic on 
the road was not the slow and normal increase of 
traffic owing to the development of the district', 
but was extraordinary traffic witliin the moaning 
of s. 23; and that tho fact that tho motor 
omnibuses served the requirements of tho district 
did not prevent tho traffic from being extra- 
ordinary traffic. 

Held, also, that in determining whether 
traffic is or is not extraordinary traffic no dis- 
tinction in principle can be drawn between the 
conveyance of persons and the conveyance of 
goods. 

E 
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HIGHWAY (Estraorainary 'Ix^Mcy-contitmed, * 

Judgment of Sankoy J. [1916] W. N. 39S 
affirmed. Aiuxonox It. D. C. v. CiTif' of 
Oxford Elisctrd.' Tramways, Ld. - - G. A. 

[1917] 2 K. B. 318 ; 86 L. J. (K. B.) 1247 ; 
15 I. G. E. 446 ; 117 I. T. 133; [1917] 
W. H. 152 ; 81 J. P. 189 : 

83 T. I. E. 319 

ITegligence. 

— Trees planted in and protected bj" spiked 
guards — Personal injury. 

Bee Neolioexoe, col. 280. 

Obstruction. 

Tree falleyi across highway — LiabilHy of occu- 
pier of land to give warning to passers-by — High- 
way Act, 1835 (5 <t' 6 Wilt 4, c. 50), ss, 65, 72. 

Wbere a tree, blown down in a violent gale, 
has fallen across a highway so as to cause an 
obstruction thereto, the occupier of the land 
upon which the tree was growing is under no 
obligation by virtue of either s. 65 or s. 72 of 
the Highway Act, 1835, to light the tree or to 
warn persons passing along the highway of the 
existence of the obstruction. Hudson v. Beay 

Dxv. Ct. [1917] 1 K. B. 520 ; 86 L. J. (K. B.) 

576 ; 116 L. T. 122 ; 15 L. G. K. 156 ; 

[1916] W. H. 432 ; 33 T. L. E. 118 ; 

81 J. P. 105 ; 61 S. L 234 

Wilfully causing in public thoroughfare — 
Evidence of unreasonable user of Mglmay — 
Toimi Police Clauses Act, 1847 (10 db 11 Ficf. 
c» 89), s, 28. 

By s. 28 of the Town Police Clauses Act, 
1847, “every person who .... by means of 
any cart, cariiagc, sledge, truck, or barrow, or 
any animal, or other means .... wilfully 
causes any obstruction in any .... public 
thoroughfare,” is made liable to a penalty: — 

Held, that to constitute the offence of wil- 
fully causing an obstruction within the meaning 
of the section there must be an unreasonable use 
of the thoroughfare. It is, however, not neces- 
sary that any person should bo actually ob- 
stmeted ; it is sufficient if circumstances exist 
from which justices before whom a charge of' 
wilfully causing an obstruction is brought can 
conclude that in the ordinary course persons 
may be obstructed, and that the actual use of 
the road was calculated to obstruct. 

JSe^,v.L(m^(1888)59L.T.33; 62 J. P.630 
(where it appears to have been held that it is 
necessary to show that sdme person was actually 
obstructed) explained by Avory J. 

Per Shearman J. : Beg, v. Long (supra) was 
impliedly overruled by Hinde v. (1900) 

70 J- P. 548 and must no longer be c(jnsiderecl 
an authority. 

The appellants at 4 p.m. on an afternoon left 
two vehicles (four-wheeled), each with a horse 
between the shafts and a chain horse in front, 
standing unattended for five minutes in a main 
road 25 yards wide from kerb to kerb with two 
sets of tram lines down the centre. Any vehicle 
proceeding in the same direction as that in 
which the appellants were in the course of 
travelling would have to draw on the tram lines, 
and so would obstruct the tram until the vehicle 
had passed the stationary vehicles of the appei- 


HIGHWAY (Obstruction) — eontmued. 
lants or had otherwise crossed over to the wrong 
side of the road. The horses had just been 
watered by the ostler of an inn used as a baiting- 
house, the appellants being found in the inn, 
where they were having something to eat : — 
Held, that there was no evidence of an 
unreasonable user of the highway, and that the 
appellants had not wilfully caused an obstruc- 
tion in the highway within the meaning of the 
section. Gill v , Oaeson and Nibld - Biv. Ct. 

[1917] 2 K. B. 674 ; 15 L. G. E. 567; 
117 L. T, 285 ; 81 J. P. 250 

Eepair. 

Removal of bank — Alleged damage to adjoining 
property — Right to remove accumulated road 
scrapings — Small interest of plaintiff — Vexatious 
action — Public Authorities Protection Act, 1893 
(56 <j& 57 Viet. c. 61), 5. 1. 

Where road scrapings had been accumulated 
at the side of the highway so as to form a bank, 
and the local authority removed part of the bank 
in order to repair the road surface, and the 
yearly tenant of an adjoining cottage took pro- 
ceedings against the local authority for rendering 
his wall, which adjoined the hank, unsafe, it was 
held that no material support to the wall had 
been removed ; that the local authority had 
acted within their rights ; and the pit. having 
suffered no material damage, and having no 
substantial interest in the property, his action 
was useless and an abuse of process. Wbbstee 
V. Bakewell E. C. (No, 2) « - Astbury J. 

86 L. J. (Ch.) 89 ; 115 L. T. 678 

HIEE— Ship. 

See Shipping, col. 415. 

I HIEE-PBECHASE AGEEEMENT— Lien. 

See Lien, col. 253. 

HOLDEE — Bills accepted by debtor — Bank- 
ruptcy — Examination of witnesses. 

See Banketjptoy, col. 64. 

— Licence. 

^ee Licensing Acts, col. 252. 

HOLDING OYEE— Expiration of term. 

See Landlord and Tenant, col. 249. 

HOME SECEETAEY — ^Alien — ^Deportation. 

^See Alien, col. 9. 

HOESES — Straying. 

See Trespass, col. 442. 

HOSTILITIES — Insurance against loss through 
consequences of. 

See Insurance (Marine), col. 207, 

HOTCHPOT. 

See Well. 

*‘H0DSES”— Rating. 

See Rates, col. 345. 

HOUSING — Local government. 

See Local Government, col. 261. 

HUSBAND AND WIPE. 

Action, cot 193. 

Advancement, cot 193. 
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HUSBAHB AHB ’WtEl^-^coMUmed, 

Coniractf cot 194. 

Divorce, Sec Bivoegb. 

Married W amends Property xict, col. 3 95. 

Pestraint on Anticipation. See Maf- 
EIBD WOMAH. 

Trust, col. 195. 

Wife's Tends, col, 195. 

Wife's Wearhtff Apparel, col. 196. 

Action. 

Wife against husband — Separation deed ^ — 
Action for rescission on ground of fraud — Action 
of tort — liesfitutio in integrum — Married IF omen's 
Property Act, 1882 (45 A: 46 Viet. c. 75), s, 12. 

By s. 12 of tiie Married Women’s Property 
Act, 1882, every woman shall have in her ovm 
name against all persons whomsoever, including 
her husband, the same civil remedies for the 
protection and security of her own separate: 
property as if such property belonged to her| 
as a feme solo, but, except as aforesaid, no 
husband or wife shall be entitled to sue the 
other for a tort. 

In 1910 a deed of separation was executed 
by a husband and wife under which the husband 
agreed to pay to the wife during her life or until 
she should marry again the annual sum of 
5001., and the wife agreed to maintain herself 
and to keep indemnified the husband against 
her debts and torts, and not to take proceedings 
for restitution of conjugal rights nor for divorce 
or judicial separation in respect of any previous 
marital offence ; and it was also agreed that 
all letters betw'een the parties should be de- 
stroyed. The letters w'ore accordingly destroyed 
and the husband paid his -wife the oOOZ. a year. 
In 1915 the wife brought an action against the 
husband claiming to have the deed rescinded 
upon the ground that she had been induced to 
execute it by his false and fraudulent roprosen- 
iations and concealment as to liis means : — 

Held, that before the Itlarricd Women's 
Property Act, 1882, such a claim was main- 
tainable ; that the wife in claiming tJic relief 
was not suing her husband for a tort within 
the meaning of s. 12 of the Act of 1882 ; and 
that therefore the Act had not taken away her 
right to maintain the action. 

The Court ordered the deed to be rescinded 
though the letters had been destroyed and 
could not be restored to the respective parties, 
and refused to make it a condition of rescission 
that the wife should repay to the husband the 
annual sums of 5001 which ho had paid to her 
under the deed, the husband having received 
corresponding benefits under the deed. 

Judgment of Lush J. [1916] 2 K. B. 642 
affirmed. Hijlton v. Hulton - - C. A. 

[19171 1 K. B. 813 ; 86 I. J. (K, B.) 633 j 
116 I. T. 5S1 ; [1916] W. K. 49 ; 

33 T. L. E. 197 ; 61 S. J. 268 

Adyaucemeut. 

Deposit receipt in pint names of husband and 
wife^Money payable to husband or wife or the 
mrvpxir — Reservation of power to revoke gift. 

A sum of money was placed by a man on 
deposit receipt in a bank in the names of himself 


HUSBAND AND WIPE (Advaiicement)~~~^’u?z/J. 
and his wife, but it was payable to Mm or hia 
wife or the survivor. Shortly before his death 
he indorsed and handed the deposit receipt to the 
deft., a clergyman, for charitable purposes, who 
cashed it forthwith. The pit., widow of the 
deceased, brought an action against the deft, 
for a return of the money on the ground, amongst 
others, that there was a gift of the money to her 
by way of advancement in the event of her sur- 
viving her husband, and that, he having made 
the gift, was not competent to withdraw it : — 

Held, that the deceased gave to himself or Ms 
wife the power to withdraw the money, and that 
tMs was a reservation of a power to revoke the 
gift wMch he was entitled to make, and that tho 
action could not be maintained. M'Bowell v. 
M‘Neilly - O’Coxmor M.E. [1917] 1 1. B. 117 

Mortgage money belonging to them on a joint 
account — Hqual contributioii — Wije's moiety part 
of her separate estate — Half of interest paid by 
husband to toife — Death of husband — Survivor- 
ship as to beneficial interest. 

A husband and Ms wife advanced sums on 
mortgages, expressed to be out of moneys be- 
longing to them on a joint account. There was 
clear evidence that half of tho rospoctivo loans 
belonged to the separate estate of the wife. 
The mortgage interest was during tho husband’s 
life collected and paid to Mm, and ho paid a half 
of the sums so received to her. 

The husband died leaving his wife sur- 
viving : — 

Held, that the presumption in favour of 
advancement was not rebutted, and that tho 
widow was entitled to tho mrirtgages by 
survivorsMp. In re Hicks. Hicks v. Hicks 
Eve J, 117 L. X. 360 

Contract, 

Supply of gas to house occupied by woman 
after death of husband — Woman marrying again 
and occupying same house — Non-disclosure of 
second fuarriage to gas comp>any — Liability of 
wife for gas supplied subsequent to marriage. 

Tlio respondent, after the death of her first 
husband, continued to reside in the sanio house 
j as before, and took from, aiidjiaid tho appellants 
for, a supx>ly of gas, the accounts being made 
out in her widowed name. 8he married again, 
and her second husband then became tho tenant 
and occupier of tho house in which she had been 
living during her widowhood, but the fact of 
her remarriage was not made knovm to the 
appellants, who continued to suj)ply gas to 
the house. The respondent paid one quarter’s 
account for gas after her remarriage, but, not 
having paid the account for a later quarter, the 
appellants took proceedings against her to 
recover tho amount : — 

Held, that there was a contract by tho 
respondent to pay for tho gas supplied to tho 
house until she gave the ax>pcllant8 notice to 
discontinue tho supply or gave them notice of 
her marriage, and that as she had done neither 
she was liable for the amount. Lea Beibgb 
District Gas Co. v. Malvee]n - Div. Ct. 

[1917] 1 K. B. 803 ; 86 L. J. (K. B.) 553 : 

116 L. T. 311 ; 15 I. d. E. 412 ; 

[1917] W. N. 29 J 81 J. P. 141 

B 2 
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HirSBAND AHD WIFE— 

Divorce. 

See Divoecb, col. 141. 

Harried Women’s Property Act. 

Disputes as to property — Originating sum- 
mans under s. 17 of Married Womerds Properly 
Actf 1882 (45 <5 4G VicL c. 75) — Reference hy 
judge to official referee for trial — Jurisdictwi — 
Arbitration Act, 1889 (62 <fe 63 Viet. c. 49), 
5. 14. 

The Court has no jurisdiction under s. 17 of 
the Married Women’s Property Act, 1882, to 
refer the whole subject-matter of an originating 
summons taken out under that section to an 
official referee for trial. 

Quaere, whether, having regard to the special 
and peculiar jurisdiction conierred by s. 17 of 
the Act of 1882, the Court has jurisdiction to 
refer a matter arising under that section to an 
official referee for trial under s. 14 of the Arbi- 
tration Act, 1889. /?i re Maebied Woimex’s 
PiiopERTY Act, 1882. In re W. A. HxjMPnEuy 
ANi) H. A. Humphrey - C. A. [1917] 2 K. B. 72 ; 

86 L. J. (K. B.) 775 ; 117 L. T. 7 ; 

[1917] W, N. 128 ; 61 S. J. 382 

Bestraint on Anticipation. 

See Married Woman, col. 271. 

Trust. 

Purchase of property by husband in ioife''s 
name — Intention to defeat creditors — Presump- 
tion of gift to wife — Rehuital of. 

Appeal from Kingston County Court. 

The action was by a husband against his 
wife for a declaration that she v^as trustee for 
him of a certain house and land. The pit. while 
living with the deft, took a lease of certain 
land in her name, and built a house on it with 
his own money. Ho was at that time in debt 
to money-lenders, and with his wife’s knowledge 
and connivance ho put her forward as the lessee, 
with the object of protecting the property from 
his creditors. The pit. and deft, subsequently 
sc])aratecl, and on her refusal to reassign the 
lease to him ho brought the action. The deft, 
had never entered into any agreement to hold 
the property as trustee for the pit. and claimed 
that having regard to the fact that the relation- 
ship between them was that of a husband and 
wife the presumption was tliat the conveyance 
was intended as a gift to her. The only fact 
relied on by the pit. as tending to rebut that 
presumption was that of the abovc-inentionccl 
scheme to defeat his creditors. The county 
court judge made the declaration asked for. 
The deft, appealed. 

The Div. Ct. held that the pit., on a claim 
by Mm for the equitable relief of a declaration 
of, trust, could not be allowed to set up his own 
fraudulent design, and that the deft was entitled 
to retain the property for her own use, not- 
withstanding that she was a party to the fraud, 
Gasooionb V- Gascoigne - - Div. Ct. 

[1917] W, If. 389 

Wife’s Torts, 

' — Employment hy wife — 


HDSBAHB AHD WIFE (Wife’s TevU)---eontd, 
Dangerous premises-rToft arising out of contract 
— Liability of husband. 

A chauffeur employed by a married woman 
ill and about her garage was injured in the 
course of his employment through the defective 
condition of the garage. He brought an action 
against the married woman and her husband 
for an alleged tort committed by the former : — 
EeU, that the tort (if any) arose out of the 
contract of employment and that the husband 
was not liable. 

Liverpool Adelphi Loan Association v. 
Pairhurst (1854) 9 Ex. 422 and Earle v. Kings- 
cote [1900] 2 Oh. 585 followed. Cole v. Be 
Trafeord and Wife - - - Div. Ct. 

[1917] 1 K. B. 911 ; 86 L. J. (K. B.) 764 ; 

117 L. T. 224 ; 33 T. I. E. 249 ; 

61 S. J. 854 

Wife’s Wearing Apparel. 

i Judgment against wife — Agreement that all 
I ^rearing apparel worn hy wife shall be husband's 
j oJjsolute property — Validity of agrrcmcM. 

A husband is bound to provide his wife with 
her necessary apparel, but ho is not bound to 
give it to lier. Ho can make the }>rovision either 
by giving it to her in accordance with the com- 
mon practice, or by sending it to her. Therefore 
an agreement between the husband and wife that 
all articles of wearing apparel used or worn ];y 
the wife arc to be purchased ])y the husband 
in his own name and on his credit and arc to be 
his absolute property, his wife having no right 
or title to them, except to wear them during 
his pleasure, is valid and enforceable as against 
judgment creditors of the wife. Roxdeaxt, 
Legrand & Co V . SIarks. Louis I^Iarrs, 
Claimant - Bailliache L [1917] 2 K. B. 636 ; 
[1917] W. If. 268 ; 33 T. L. B. 529 : 61 3. J. 667 

Affirmed on appeal. C. A. [1917] W. H. 298 ; 

84 T. L. E. 8 ; 62 S. J. 24 

ILLEGAL DISTRESS — Action against jubfice 
for. 

See Justices, col. 238. 

ILLEGALITY—Oontract. 

Sec Contract, col. 107, and PiaN<JiPAL 
AND Agent, coL 314. 

IMPEEFE6T GIFT. 

See vSettlement (Property), col. 389, 
and Will, col 462. 

IMPLICATION— Estate by. 

See Will, col 471. 

IMPLIED TEEM— Sale of goods. 

See Contract, col. 107, 

IMPOSSIBILITY— Contract. 

Bee Contract, ool. 108, 

IMPEOVEHENTS — Irish estates — Principal 
mansion-house — Appointment of trus- 
tees. 

See Settled Land, col 384. 

IN CAMERA — Court-martial 
See Army, coL 29. 
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W 'R'EM — ^Action — ^Marifeime Hen. 

See Ssippma, col. 415. 

IlCAFACITY-^Accideiife. 

See Woekbibh’s Compeksatioh, col. 
490. 

XICOME— Capital or. 

See Capital ob fecoME, col. 76. 

— Mortgaged pro|>crty — Fa^onent of to mort- 

gagor. 

See Moktgagb, col. 282. 

— Trust legacy — ^Blamtenance of wife and chil- 

dren. 

See Will, coL 473. 
mCOME TAX. 

See E/EVEiNrijE, coi. 357, and Will, 
col. 462. 

IJSrCOSPOEATIOH — Certificate of — Com- 
pany. 

See OoMPANr, col. 92. 

INGEEASE—RateaBle value. 

See Bates, col. S45. 

IHCBEASE OF RENT AR» MORTGAGE IH- 
TEEEST eWAE RESTRICTIONS) ACT, 19X5. 
See Emergency Legislation, col. 170- 

INCUMBENT— InMbitioii--Appeal. 

See Ecclesiastical Law, col. 151. 

INBECENT ASSAULT — Evidence— Complaint 
by prosecutrix. 

See Criminal Law, col. 131. 

INDEMNITY — Damage — Principal and agent 
— Lien — Colliery — Subsidence — Equit- 
able lien — Possible future claims. 

See Principal and Agent, col. 314. 

Implied request hy sMpoimers to charterers to 
unload cargo — Aceideni 'happening to charterers^ 
servant while unloading — Compensation paid hy 
charterers to worhnan^s dependants — Implied 
vwlertakmg hy shipowners to indemnify — Lia- 
hiliiy of shipowners. 

The pits,, who were tb© charterers of a ship 
from the defts., the shipowners, gratuitously re- 
moved some hatch beams on behalf of and at the 
Implied request of the shipowners. ®W'hile the 
beams were being removed by the pits.’ servants, 
one of the pits.’ servants engaged in the work was 
accidentally killed. The pits, paid to his depen- 
dants compensation in accordance with the 
Workmen’s Compensation Act, 1906. The 
pits, claimed to recover the sum paid as com- 
pensation from the defts. on the ground that the 
defts. had impliedly undertaken to indemnify 
tlie pits, for loss or damage occasioned by the 
discharge of the cargo : — 

Held, that there was no eiiridence of an 
implied undertaking by the defts. to indemnify 
the pits. The accident was not the direct or 
natural consequence of doing the discharging of 
the cargo, but was a consequence of the manner 
in which the discharging was done. 

The proposition of Tindal C.L in Toplis v. 
Cram, 5 Bing. N. 0* 636, cited by Brett J. in 


INDEMNITY— 

BugdaU v. Lovering (1875 L. E. 10 C. P. at 
p. 200, considered. 

Decision of Ridley J. reversed. Coey 
(William) & Sons, Ld. v, Lambton and 
Hetton Collieries, Ld. - C. A. 115 L. T. 738 ; 
86 L. J. (K. B.) 401 J 10 B. W. C. C. ISO 

INDEPENDENT CONTRACTOR— Negligence. 
See Innkeeper, col. 200. 

INDICTMENT — Common nuisance — Canada 
(criminal law). 

Bee Canada, col. 71. 

INDUSTRIAL AND PROVIDENT SOCIETIES 

— Application hy co-operative society before 
registration — Continuing o'ger — Acceptance hy 
society after registration — Civil hill appeal — 
Industrial and Provideni Societies Ad, 1893 (56 

57 Viet, c, 39). 

An application for shares made to the pro- 
moters of an imregistered co-operative society is 
a continuing offer, which may, if not revoked, b© 
accepted by the society, when registered under 
the Industrial and Provident Societies Act, 1893 
(56 & 57 Viet. c. 39 ) ; and the promoters are the 
agents of the appHcant to communicate the offer 
to the society when so registered Bridgetown 
Co-operative Society v. Whelan 

Ross J. [1917] 2 I. R. 39 

Disputes between society and 7nemhcrs — Eules — 
Arbitration — Bides alleged to he ultra vwes — Stay 
of proceedings — Industrial and Provident Societies 
Act, 1893 (66 cfe 57 Viet, c, 39), ,s. 49. 

The rules of an industrial and provident 
society provided for the reference of all disputes 
between the society and its members to the Irish 
Agricultural Organization Society. 

A member of the society commenced an 
action against the society for a declaration that 
certain new rules adopted by the society were 
ultra vires the society, and not binding upon 
him, and for consequential relief : — 

Held, that the plt.’s claim was not a dispute 
within the arbitration rule and s. 49 of the 
Industrial and Provident Societies Act, 1803, 
and that the deft, society’s motion to stay 
proceedings in the action ought accordingly to 
be refused. M‘Ellisteim v, Ballymacelli- 
gott Co-operative Agricultural and Dairy 
Society, Ld. - C. A. (Ir.) [1917] 1 I. R. 93 

INFANT—Appreniiceship deed — Eise in prices 
--Insufliciency of agreed wages to cover cost of 
living — Enforceability of deed. 

Case stated by justices of St. Albans. 

By a deed of apprenticeshix> dated Aug. 22, 
1916, the respondent, Florence Harrison, a 
girl aged fourteen, with the consent of her 
father, John Harrison, bound herself appronilc o 
to the appellant, Sidney Dillingham, for the 
term of four years to learn the trade of stiw- 
hat-making. By the deed the appellant cove- 
nanted to teach the girl her trade and to pay 
her 5^. a week wages for the first year, 6^. for 
the second year, Is, 6d for the third, and 105 . 
for the fourth. The girl entered upon the em- 
ployment as such apprentice, working at the 
appellant’s factory in the daytime and living 
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IKFANT — mvtimwd. 

at Lome. In Mar., 1917, owing to the rise in 
the cost of living, her father found that he conld 
not support her upon the wages that she was 
receiving from the appellant, and she left her 
employment and went into domestic service 
vith another person at a wage of 5s, a week and 
her keep. The appellant thereupon took out 
a summons against the girl and her father to 
enforce the provisions of the apprenticeship 
deed. The justices, having regard to the 
abnormal conditions prevailing in Aug., 1916, 
when the deed was executed, declmed to 
enforce the provisions of the deed, on the 
ground that those provisions were not reason- 
able or for the benefit of the infant. There was 
no evidence that the wages stipulated for in 
the deed were not the current rate ]Dayable to 
an apprentice coming fresh from school to be 
taught her trade. 

The Div. Gt. held that the rise in the cost of 
living and the consequent increased burden upon 
the father did not make the apprenticeship deed 
cease to bo for the benefit of the infant so as 
to be unenforceable. They accordingly re- 
mitted the case to the magistrates to enforce 
the deed. Dillingham v, Harrison 

Div. Ct. [1917] W. K. 306 

' — Legatee — Will — Legacy — Forfeiture if 
legatee a Roman Catholic. 

Bee Will, col. 472. 

Maintenance and advancement — Reversionary 
interest — Bum advanced charged mi corpus — 
Fmn of order. 

Where an infant’s solo property was a sum 
of 2500Z. payable on the death of his father, the 
Court mad© an order charging a sum required 
for his present maintenance and advancement 
with interest at 6 per cent, on the principal sum, 
and providing that the sum to be advanced 
and interest thereon should be repaid only 
when the principal sum became payable. In re 
Morgan. Morgan v. Morgan 

O’Connor M.R. (Ir.) [1917] 1 1. R. 181 

INFECTIOJT— Doctrine of. 

Bee Prize Court, coL 327. 

— Sprained wrist — ^Latent tuberculosis. 

Bee Insurance (Accident), col. 201. 

XEPEEIOB CODRT — Jurisdiction — Habeas 
corpus. 

Bee Army, col. 42. 

INHIBITION — Incumbent — Appointment of 
curate by bishop of diocese — ^Appeal, 
Bee Ecclesiastical Law, col. 151. 

INJUNCTION— County court— Costs. 

See County Court, col. 120. 

Interference hy — Company — Internal man- 
agement. 

The directors and staff of a co. were asked to 
take less than their full salaries during the war 
and they 'did so, but it was not clear whether 
they permanently gave up the difference or 
whether their claims were only in abeyance. 
The directors afterwards resolved to issue deben- 
to th«»selves and the staff in respect of 


INJUNCTION— 

the arrears, and some of the shareholders brought 
an action against the co., the directors, and the 
other shareholders, and asked for an interlocutory 
injunction restraining the resolution from being 
acted on : — 

Ileld^ that as the matter was carried through 
by the votes of two of the directors, who would 
themselves benefit, but whose claims were not 
admitted by theco., the pits, were entitled to 
an order granting an injunction till the trial, 
but the defts. should have leave to move to dis- 
solve the injunction in the event of the scheme 
proposed by the directors being confirmed by 
the co. Lawson and Another Financial 
News, Ld. - - - C. A. 84 T. L. E. 52 

— Trade name. 

Bee Trade Name, col. 440. 

INNKEEPER — Liability < — Guest — Personal 
injuries — Fitness of premises — Negligence of 
iiidependent contractor. 

By reason of the contractual relationship 
existing between an imikcoj)cr and a guest in 
the inn there is an implied warranty by the inn- 
keeper that the inn promises are, for the purpose 
of personal use by the guest, as safe as reasonable 
care and skill on the part of any one can make 
them, but the innkeeper is not responsible for 
defects which could not have been discovered 
by reasonable care or skill on the part of any 
person concerned with the construction, altera- 
tion, repair, or maintenance of the premises. 

Francis y. Cockrell (1870) L. R. 5 Q. B. 501 
followed and applied; Inder^naur v. Dames 
(1866) L. R. 1 C. P. 274; (1867) 2 0. P. 311 
distinguished. Maclenan v. Segar 

McCardie J. [1917] 2 K. B. 325 ; 
117 L. T. 376 ; 33 T. L. R. 851 

INNOCENT MISREPRESENTATION. 

Bee Vendor and Purchaser, col. 448. 

INSOLVENT COMPANY— Debentures. 

Bee Company, col 87. 

INSPECTOR — Food and drugs. 

Bee Adulteration, coL 5. 

INSTALMENTS— Contract for sale and delivery 
by — Sale of goods. 

Bee Sale of Goods, col. 377. 

INSTITUTE CARGO CLAUSES. 

Bee Insurance (Marine), col. 207. 

INSURABLE INTEREST. 

Bee Insurance (Life), col 203. 

INSURANCE— ACCIDENT, col. 201. 

— —BURGLARY, col 201. 

— — EIRE, col. 202. 

— — EUNERAL EXPENSES. Bee 

•Insurance (Life). 

— — LIEE, col. 202. 

— —LOSS OR DAMAGE, eol. 204. 

-- —MARINE, col 206. 

— —NATIONAL (HEALTH), col. 213. 

— —WAR. Insurance (Marine). 
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IHBUEAHCE (ACCIBEHT)— Employer insured 
— Both insurance company and em- 
ployer in liquidation. 
iSee WoBKMEH’S CoMPEHSATIOISr, 
col. 51 6. 

Sprained wrist — Latent tuberculosis — Infec- 
tion — Total disablement — Excluswely of all 
other causes ” — Ontario — Appeal from. 

The api^ellaiits insured the respondent 
against bodily injury sustained through acci- 
dental means and resulting “ directly, indepen- 
dently and exclusively of all other causes ” 
ill total disablement from performing the duties 
of his occupation, A statement by the respon- 
dent that he was in sound condition mentally 
and physically was made a warranty by the 
poiie}^ After the issue of the policy the respon- 
dent by accidental means severely s|)rained his 
wrist. The appellants for seven quarters paid 
him the amount provided in the policy for total 
disablement but then declined to make further 
payments. The respondent, being still disabled, 
sued upon the policy. It appeared that about 
teu or lifteen years before the dale of the policy 
the respondent had suffered from a tubercular 
affection of a small part of his left Imig, which 
had caused a lesion which had then healed. 
There were concurrent findings that at that date 
there was no active tuberculosis in respondent’s 
arm, but that there was in his system tuber- 
culosis which w’as latent and would have 
remained harmless had it not been for the acci- 
dent, and that apart from tubercular infection 
the wrist would have recovered within six 
months of the accident : — 

Held, that there was no breach of warranty, 
that the disablement resulted “ directly, 
independently and exclusively of all other 
causes ” from the accident, and that the respon- 
dent was entitled to recover under the policy. 
Fidelity and Casualty Co. oe New York w 
Mitchell - J. C. [1917] A. C. 592 ; 86 L. J. 
(P. CO 204 ; 117 L. T. 494 ; [1917] W. 278 

USrSITBAITCE (BTIBeiABY)— for7n- 
ing basis of contract — Arbitration clause — Differ - , 
ence arising out of policy — Truth of stateinent — 
Validity of policy — Burden of proof. 

A policy of insurance contained a clause 
referring to the decision of an arbitrator “ all 
difference arising out of this, policy.” It also 
contained a recital that the assui*e<A had made 
a proposal and declaration as the basis of the 
contract, and a clause to the effect that compli- 
ance with the conditions indorsed upon the 
policy should be a condition precedent to any 
liability on the part of the insurers. One of the 
conditions provided that if any false declaration 
should be made or used in support of a claim all 
benefit under the policy should be forfeited. 

In answer to a claim by the assured the 
insurers alleged that statements in the proposal 
and declaration were false : — 

Held, that the truth or untruth of the state- 
ments was a matter referred to the arbitrator. 

Meld, also, that the burden of proving that 
the statements were untrue lay upon the 
insurers. Stebbing v, Liveebool and London 
AND Globe Insurance Co. - - Div. Ct. 

[1917] 2 K. B. 433 ; 86 L. J. (K B.) 1165 ; 

117 I. T. 247 j 33 T. B. B. 395 


UISlTBABrCE (FIBE). 

Enemy Airship, col. 202. 

Landlord and Tenant. See Landlord 
AND Tenant. 

Enemy Airship. 

Eire caused by — Exceptio7i — “ Loss resulting 
fT07n military poiverj"^ 

Damage by fire caused by a bomb from an 
enemy Zeppelin is within the exception in a 
policy of fire insurance of damage resulting 
from insurrection, riots, civil commotion, or 
military or usurped power.” Rogers v. 
Whittaker - Sankey J. [1917] 1 K. B. 942 ; 

86 L. L (K. B.) 790 ; [IBIT] W. C. & Ins. Bep. 
196 ; 116 L. T. 249 ; 33 T. L. B. 270 ; 

[1917] W. H. 123 

Landlord and Tenant. 

— Covenant to insure against “ loss or 

damage by fire.” 

See Landlord and Tenant, col 245. 

INSITBABCE (EBNEBAL EXPENSES). 

See Insurance (Life), col. 20.3. 

INStJBANCE (LIFE). 

Alien Enemy. See Alien Enemy. 

Ooinpaiiy. See Company — Winding 

UP. 

Compulsory Military Service, col. 202, 

Concealment, col, 203. 

Funeral Expenses, col. 203. 

Insurable Interest, See above, Funeral 
Expenses, 

Policy — 

Assignment, col. 204. 

Property in, col. 204. 

Waiver. See above, Concealment, 

Alien Enemy. 

See Alien Enemy, col. 13. 

Company. 

See Company— W iNDMG up, col. loO. 

Compulsory Military Service. 

Extra premium — Public policy. 

The pit. took out with the deft. co. a life 
insurance policy providing that if ho should 
engage in military service except in Great 
Britain or Ireland ivithout the licence of the 
directors the policy should bo void, but that 
if, not having volunteered, ho should be legally 
compelled to serve such service should bo 
covered without extra premium. The pit., who 
was thirty-seven years of age, afterwards 
attested under Lord Derby’s scheme, but he 
obtained an exemption which was still sub- 
sisting ; — 

Meld, that the above provisions were not 
contrary to public policy. Duckworth v. 
Scottish Widows’ Fund Life Assurance 
Society - - Coleridge J. 33 T. L. B. 480 
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iHStlRAHCB (U'F:S.')--nmt'utued, 

CoEcealmeat. 

2Ia{rj'iaIffid~-Suhmjue}it receipt of premiums 
— Waiuer — Frincipal and agent — Knowledge of 
agent imputed to principal. 

Tiie plfc. was the executrix of a man who 
had iiismed his life with the deft, co. The 
proposal form stated that the omission or con- 
cealment of material facts would render the 
policy void. The insured stated on the proposal 
toriii that ho was a fisherman, whereas in fact he 
■was also a member of the Hoyal Naval Reserve, 
and at the time of the proposal had been called 
up for service and expected to go mine-sweeping. 
The defts.’ agent, -who according to the poMcy 
was the agent of the proposer, knew at the time 
of the proposal that the insured expected to go 
mine-sweeping, and after the issue of the policy 
ho so informed the defts.’ district manager, and 
tliC* dofts. suhsccpiontly accepted 
IViiile waiting to go mine-sweejDing the insured 
di;3ai>peared, and it was sup^msed that ho had 
fallen overboard. In an action by tlie exccutiix 
of the insured to recover the amount due on the 
ijulicy : — 

Id del, that the informal ion given to the defts.’ 
district manager must be treated as having 
been given to their head office, and as any objec- 
tiun that might have been taken was waived 
by the subsequent receipt of the premiums the 
pit. was entitled to recover. Aybey v. British 
IjEGAL Am UlSflTED pEOViJDENT AsSITRAKCE 
Co. - Div. Gt. [1917] W. N, 359 ; 34 T. L. R. Ill 

Euneral Expenses. 

Tomhstone — hisurabU interest — Recovery of 
prem i unis - — Misstate^ne nt of fact — Assurance 
Companies Act, 1909 (9 Edw. 7, c. 49), s. 36, 
suh-s. 1. 

By s. 36, sub-s. 1, of the Assurance Com- 
panies Act, 1909, among the purposes for v/hich 
collecting societies may issue policies of assur- 
ance there is included insuring money to be 
paid for the funeral expenses of a parent : — 

Held, that the funeral expenses must be 
reasonable, regard being had to all the circum- 
stances of the case in question. 

The pit. effected an insurance with the 
dtifts. on the life of his mother for the pur- 
pose of providing money to be paid for her 
funeral expenses. Among the funeral expenses 
which he alleged he had incurred was a sum of 
16k 8 jj. 9d. for a tombstone. Part of these 
expenses having been paid by other societies, lie 
claimed the balance of 14k I65. from the 
(lefts. : — 

Held, that funeral expenses could not be 
taken, as matter of law, to exclude the cost of 
a tombstone, and that whether in a particular 
case they properly included such an item was a 
question of fact. 

The pit, alternatively claimed a return of 
the premiums paid on the policy ; — 

held, that there were no ciraumstances 
entitling him to recover them. 

Harse v. Pearl XAfe Assurance Co. [1904] 
1 IC. B. 658 followed. Gcijosteik v. Salvation 
Aemy AsS'Erance Society - - Biv. Ct. 

[1917] 2 K. B. 291 ; 80 L. J. (K. B.) 793 ; 
ixmx} 'vr. C. & ins. Eep. im ; 117 L. T. 63 


IHSTOANCE (LIFE)— 

Insurable Interest. 

See above. Funeral Expenses, col. 203. 

Policy. 

Assignment. 

No considtraiion — Assignment conditional on 
assignor predeceasing assignee — ValldUy. 

The owner of a life policy gave ife to his house- 
keeper with the following signed indorsement, 
namely : “ I authorise ” — naming her — “ my 
housekeeper and no other i)erson to draw this 
insurance in the event of my predeceasing her 
this being my sole desire and intention at time 
of taking this policy out and this is my signa- 
ture.” The assignor paid the premiums until 
his death : — 

Iddd by Astbury J. and the 0. A., that the 
assignment was inoperative; by Astbury J. 
(115 L. T. 186 ; [1916] W. N. 250) on th<i ground 
that the assignment contained no present words 
of gift and being (a) without consideration and 
(6) conditional it did not pass the chose in action 
\a) under the Policies of Assurance Act, 1867, 
as. 1, 5, schedule, or (6) under the Supreme 
Court of Judicature Act, 1873, s, 25, sub-s. 6 ; by 
the C. A. on the ground that the assignment was 
an incomplete gift, being either (1.) a revocable 
mandate or authority wliich was revoked by the 
death of the assignor, or (2.), if taking effect on 
the death, a testamentary document not duly 
executed. In re Williams. Williams v. Ball 

C. A. [1917] 1 Ch. 1 ; 80 I. J. (Ch.) 36 ; 

116 L. T. 689; 61 S. J. 42 

Properly i 71 . 

Policy ialcen out and premiums paid in the 
na^ne of another — Resulting trust. 

A policy of insurance was taken out by L. 
in the name of and on the life of J. L. paid 
the premiums, and retained possession of the 
X>olicy, and dealt with it as his own i>rox)erty, 
J. never makhig any claim thereto. J. after- 
wards was adjudicated a bankrupt, and subse- 
quently died; — 

Held, that the policy moneys were payable 
to L., and not to J.’s assignees in bankruptcy. 
In re Slattery - Pirn J. [1917] 2 1. B. stS 

Waiver. 

See above, Concealment, col. 203. 

INSBEABGE (LOSS 01 DAMAGE). 

Indemnity, col. 204. 

Loss. See below, War, Outbreak of, 

Theft or Dishonesty, col. 205. 

War, Oiitlreak of, col 206. 

Indemnity. 

Policy — Yalued policy or inde^mdty. 

The pit. engaged Miss Ellen Terry to deliver 
fifty lectures in Australia and Now Zealand in 
1914, and took out a Lloyd’s policy of insur- 
ance by which the underwriters agreed to pay 
the pit. look “for each and every performance 
and/or lecture in the United Kingdom and/or 
Australia and/or New Zealand [from] which Miss 
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IRSFBANCE (LOSS OB BAMA0E) (Indemnity) 

— enntrmied. 

Ellen Terry is absent owing to illness and/or 
accident (ex death), but no liability to attach 
hereto in respect of the first fifteen performances 
and/or lectures from which Miss Ellen Terry is 
absent,” and the underwriters bound themselves 
to pay “ all such loss as above stated not exceed- 
ing the sum of 100/. for each performance missed 
and not exceeding 1500/. in all that the assured 
may sustain ” during the period in question. 
The policy warranted that Miss Terry was only 
to bo paid for actual performances : — 

Held, that the policy was not a valued policy, 
but a policy of indemnity. 

Decision of Sanhey J. (33 T, L. B. 51) 
affirmed. Blascheck v. Bussell - - C. A. 

33 T. L. B. 74 

loss. 

^See below. War, Outbreak of, col. 205. 

Theft or Dishonesty. 

Servant— MxcepHons — Burden of proof — Evi- 
dence, 

By a policy of insurance underwriters insured | 
the assured, a jeweller, against loss of or damage 
to jewellery arising from any cause whatsoever 
save and except breakage and save and except 
loss by theft or dishonesty of any servant in the 
exclusive employment of the assured. 

In an action upon the policy by the assured 
against one of the underwriters the evidence 
established a loss by theft and tended to impli- 
cate in the theft a servant in the exclusive 
employment of the pit. : — 

i/e/d, that it was incumbent on the pit. to 
prove a theft by some person other than a servant 
in his exclusive employment and that, as he had 
failed to do this, he could not recover. 

Edd, also, that, assuming the burden of 
proving a theft by the plt.’s servant to lie on the 
deft., he might establish such a theft by evidence 
which possibly might not be admitted^ or suffi- 
cient to convict in a criminal prosecution ; and 
that evidence that two days before the theft the 
servant was seen in conference with three noto- 1 
rious thieves was admissible to prove Ifis com- 
plicity ; but that evidence of his bad character 
was not admissible. Hubst v, Evans 

Lush J. [1917] 1 K. B. 352 ; 86 I?M. (K. B.) 

305 ; r 19171 W. C. & Ins, Bep. 31 ; 116 L. T, 
252 ; [1916] W. N. 419 j 33 T. L. E. 96 

War, Outbreak of. 

Croods consigned abroad on sale or return — j 
Oiithreak of war — Detention hi enemy country — 
Los.'f. 

Appeal from a decision of the C. A. [1917] 

1 IL E. 458, reversing a decision of Bowlatt J. 
[1916] 1 K. B. 479. 

The pits, (appellants), who cari’ied on 
business in London as dealers in jewellery, 
insured their stock of jewellery at Lloyd’s by a 
non-marine policy for a year between Jan. 8, 
1914, and Jan. 7, 3915, against “ loss of damage 
or misfortune to the boforo-mcniioned property 
or any part thereof arising from any^ cause 
whatsoever’’ whilst the goods were in the 
United Kingdom or any country in Europe 


INSDBAKCE (LOSS OB DAMAOE) (War, Out- 
break of) — ronfinued, 

(with certain exceptions), and in transit from 
any port in the United Kingdom or Europe to 
any other port in tlio United Kingdom or 
Euroj^e. Between Jun. 16 and Jul. 22, 1914, the 
pits, consigned certain pearls so insured to trade 
customers in Frankfort-on -Main and Brussels, on 
sale or return, on the terms that the pearls 
remained the property of the jjlts. until invoiced 
by them. In the ordinary course of business 
jewellery so sent on approval remains with the 
consignee for a limited period to give him an 
opportunity of selling it. By reason of the out- 
break of war between Great Britain and Germany 
on Aug. 4, and the occupation of Brussels by 
the Germans on Aug. 20, 1914, it became im- 
possible for the pits, to recover possession of Uio 
pearls. There was no evidence that the })oarls 
had been seized or specifically interfered with 
by the German authorities. As to^ the pearls 
sent to Frankfort there was no evidence that 
they had not remained in the possession of the 
consignees ; and as to the pearls sent to Brussels 
the consignees had, udth the subsequent assent 
of the pits., placed them in a bank there for 
safe custody, and there •was no ovidciico that 
they had not remained im the bank. 

The 0. A., reversing the decision of Bowlatt J., 
held that, in the absence of any ovidcnco that 
the goods had not been carefully prevserved since 
the commencement of the war, with the inten- 
tion of returning them to the appellants when 
communication should be restored, tho appel- 
lants had failed to prove a loss under tho policy. 

Tho H. L. dismissed the appeal. Mooke ?v 
Evans - - H. L. (E.) [1917] W K. 319 ; 

84 T. L. B. 51 ; 62 S. J. 69 


INSDKAKCE (MABIHE). 

Abamlonment, col. 207. 

Deviation. 8cc below, Held Covered ” 
Clause. 

Freight. See below, War Bisks. 

** Held Covered^'' Clause, col 207. 
IlosUliiics, col. 207. 

Motor Gar. Sec above, “ Held Covered ” 
Clause. 

Stoppage of Machinery, col. 208. 

Suing and Labouring Clause. See 

beiow. War Bisks. 

Total Loss. See below, War Bisks. 
Unseaworihiness, col. 209. 

W ar Bishs — 

Cause of Loss, col 209. 

Extinction of Light, col, 2X1. 
Freight, col. 211. 

Suing and Lahouring coh 

212 . 

War Beyion, col 212, 

Warranty, col 212. 
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IlfSURANGE (MAmm)--mituiu€(i, 
Abandonment. 

See below, “Held Covered” Clause, col. 

207, and War Bisks — Freight^ col. 

211 . 

Deviation. 

See below, “ Held Covered ” Clause, col. 

207. 

Freight. 

See below, War Bisks, col. 211. 

“ Held Covered ” Clause. 

Deviation — Abandonment — Notice to under- 
writers within reasonable time. 

Thames and Meksey Maeine Inshbance 
Co. V. H. T. Van Latin & Co. - H. L. (E.) 

[19171 3 K. B. 48, n. ; 86 1*. J. (K. B.) 840, n. ; 

116 L. T. 368 

Motor car carried on deck — Error in descrip- 
tion of interest — Notice to underwriters within 
reasonable time — Institute Cargo Glauses, No. 4. 

By a policy of marine insurance, dated 
Nov, 13, 1914, in the ordinary Lloyd’s form, 
a motor car was insured against the usual perils 
on a voyage from London to Messina, the 
insurance being described as “ 500Z. on motor 
car and accessories (in case) so valued.” The 
Institute Cargo Clauses were attached, clause 4 
of which was as follows : “ Held covered, at a 
premium to be arranged, in case of deviation 
or change of voyage or of any omission or error 
in the description of the interest, vessel, or 
voyage.” By the terms of the bill of lading, 
dated Dec. 8, under which the car was shipped, 
the shipowners were authorized to carry it on 
deck at shipper’s risk, and it was carried on 
deck accordongly. There was no evidence of 
any usage authorizing the car to be carried on 
deck within r, 17 of the Rules for Construction 
of Bolicy in Sched. I. to the Marine Insurance 
Act, 1906. The ship sailed on Jan. 8, 1915, and 
on arrival at Messina the car was found to be 
so damaged by the sea as to be valueless. No 
notice that the car was shipped on deck was 
given to the imderwritcrs until after the loss. 
There was evidence that many underwriters 
would refuse to insure at any premium a car 
carried on deck against all risks, and that those 
who would be willing to insure it would require 
an unusually high premium: — 

Held, upon the authority of Thames and 
Mersey Marine Insurance Co, v. Van Laun 
[ 19 1 7] 2 K. B. 48 , n. , that clause 4 of the Institute 
Cargo Clauses did not protect the assured, as 
it was an implied term that notice should be 
given to the underwriters within a reasonable 
time after the assured knew that the car was 
being Carried on deckj that such notice was 
not given ; and that therefore the risk was not 
covered by the policy. 

Jud^ent of Rowlatt J. [1916] 2 K. B. 395 
affirmed on different ground^. Hood v. West 
Bnd Motor Cab PAOBiNa Co. - - C. A. I 

[1917] 2 K. B. 38 ; 86 L. J. (K. B.) 831 ; 116 
L. t. 365 ; [1917] W. K. 37 ; 61 S. J. 252 

Hostilities, 

, Jadtee of hm—Penk of ihe sea — 

«* from (di c<megm^ of hos- 


/INSITBANCE (MARINE) (Hostilities)~^ct)w^fF. 
tilities ” — Ship torpedoed by enemy — Ship brought 
into harbour — Subsequent loss through sinking. 

A ship was insured with the defts. by a 
time policy against (amongst other^ things) 
perils of the seas. The poHcy contained wie 
following clause : “ Warranted free of capture, 
seizure, and detention, and the consequences 
thereof, or any attempt thereat, piracy excepted, 
and also from all consequences of hostilities, 
or warlike operations, whether before or after 
declaration of war.” 

The ship, while on a voyage from South 
America to Havre, was at about mid-day on 
Jan. 30, 1915, torpedoed by a German sub- 
marine twenty-five miles from Havre. The 
torpedo struck her well forward, and she began 
to settle down by the head. She kept afloat, 
and with the assistance of tugs she reached 
Havre on the evening of the same day. ^ She 
was drawing too much water to enter the inner 
harbour or to be docked, and she was taken 
alongside a quay in the outer harbour. The 
weather became stormy, and owing to the swell 
coming into the harbour she began to bump 
against the quay and against a pumping vessel 
alongside of her ; and the harbour authorities, 
fearing that she would sink at the quay, which 
was used solely for British Army and Red Cross 
purposes, and thus block it, ordered her to a 
berth inside the outer breakwater, where she 
was moored. She remained there for two days, 
taking the ground forward on each ebb tide, 
but floating again with the flood, until on the 
morning of Feb. 2 her bulkheads gave way, 
and she did not float again and became a total 
loss. In an action by the shipowners on the 
policy to recover as for a loss by perils of the 
seas : — 

Held, that, as the ship was never out of 
i mmediate danger from the damage caused by 
the torpedo to|the]]time of her final loss, the 
torpedoing was the proximate cause of the loss, 
and that the defts. therefore were protected 
by the warranty against “ all consequences of 
hostilities or warlike operations.” 

Reischer v. Berwick [1894] 2 Q. B. 548 
followed. Leyland Shipping Co. v. Nobwich 
Union Fibe Instjeange Society - - C. A. 

[1917] IrK. B. 873 ; 86 L. J. (K B.) 905 ; 22 

Com. Cas. 256 ; 116 L. T. 327 ; 33 T. I. B. 228 

Motor Car. 

See above, “Held Covered” Clause, 
col. 207. 

Stoppage of Machinery. 

Refrigerating machinery — Inefficiency — 
Whether equivalent to hremdown. 

The pits, took out a policy of marine insur- 
ance on produce, including chiokens and ducks, 
shipped from Hankow to the United Kingdom. 
The policy insured against loss “ caused by a 
stoppage of refrigerating machinery for more 
than 24 consecutive hours.” On the voyage the 
refrigerating maebinery was losing its carbon 
dioxide, and in order to limit the consumption 
the engineer cut off one of the compressors, but 
the mrehinery as a whole did not stop or threaten 
to stop. The pits, brought m action against the 
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msmmOE (MAEIKE) (stoppage of MacEi. 

aery) — rojiti titled, 

insarance co. for loss wMcIi tliey alleged to have 
becQ caused by a breakdown of the machinery 
within the policy ; — 

Held, that^ the mere mefficieney of the 
refrigeration did not constitute a stoppage of 
the machinery within the policy, and the pits, 
wore not entitled to recover. Vestey Bbothees 
V, UKI027 Ijtsijeakce Society oe OAETotr 
Bowlatt J. 33 T. I. E. 438 

Suing and Iiabouring Clause. 

Bcq below, War Eisks, col. 212. 

Total Loss. 

Bee below, War Eisks, col. 210. 

Enseaworthiness. 

Time policy — Ship unseawortJiy in two 
respects--AssuTed privy as to the one — Loss of 
ship attributable to the other — Liobility of insurer 
— Marine Insurance Act, 1906 (6 Edw, 7, c. 41), 
s. 39, subs, 5. 

The “ loss attributable to unseaworthiness,” 
for which under s. 39, sub-s. 5, of the Marine 
Insurance Act, 1906, the insurer under a time 
policy is not to be held liable, is a loss attri- 
butable to unseaworthiness to which the assured 
was privy. 

A ship which was insured under a time 
policy was at the time of her being sent to sea 
unseaworthy in two respects : her hull was in 
an unfit state for the voyage, and her crew was 
insufficient. The assured knew of the insuffi- 
ciency of the crew but not of the unfitness of the 
hull. The ship was lost on the voyage by reason 
of her unseaworthiness in the latter respect ; — 

Held, that the sub-section afforded no 
defence to the insurers. Thomas v, Tyne and 
Weae Steamship Feeioht Insheance Associa- 
tion * - - Atkin J. [1917J 1 K. B. 938 ; 

86 L. J. (K. B.) 1037 ; 22 Com. Cas. 239 ; 

IIY L. T. 05 ; [1917] W. N. 123 

War Eisks. 

Cause of Loss, 

Loss of vessel — Absence of explanation — 
Presumption — Displacement of presmnption by 
evidence. 

The pits., who were owners of^ steamship, 
insured her with the first defts, against war 
risks and mth the second defts. against the usual 
marine perils to the exclusion of war risks. She 
left Liverpool in Jan., 1917, for Bangoon via the 
Cape and had not since been heard of. She was 
seaworthy, and though the weather was bad 
it was not sufficient to explain the loss. She 
was believed to have passed through an area 
in which an enemy submarine was operating 
at the time. In an action on the war risk policy 
and alternatively on the ordinary marine 
policy : — 

Meld, that though, when there was no evi- 
dence as to the cause of the loss, there was, in the 
absence of unseaworthiness, a presumption even 
in time of war that the loss was duo to an 
ordinary marine peril, yet on the facts there -was 
sufficient evidence that the vessel was sunk by 
an enemy submarine, and therefore the loss fell 
on the war risk underwriters* Bkitish and 


INSTTEAKCE (HAEIHE) (War Eisks)— 
Buemese Steam Navigation Co. v, Liveepool 
AND London Wae Bisks Insueanoe Associa- 
tion, Ld. and the Beitish and Foebign 
Maeine Insurance Co. - - Bailhache J. 

34 T. L. E. 140 

Loss through consequeiices of hostilities — 
Damage to ship by running 07i tvrech of vessel 
smih by en&my submarine. 

The pits.’ steamship Sherwood was insured 
by a policy issued by the deft, association which 
was expressed to cover only the risks of capture, 
seizure, and detainment by the King’s enemies, 
all conse()uences of hostilities, and all risks 
excluded from an ordinary policy by the f. c, 
and s. clause. The policy was also subject to 
the rules of the deft, association, which provided 
that the ship was to be deemed to be fully 
insured by an ordinary policy against all other 
risks. During the currency of the policy the 
Blm^wood ran upon, and was seriously damaged 
by, the submerged wreck of another vessel 
wiiich had been torpedoed and sunk in shallow 
water by an enemy submarine some hours pre- 
viously. There had been no time to mark the 
spot whore the wreck lay. In an action to 
recover under the policy : — 

Held, that the damage to the Sherwood was 
not proximately caused by the perils insured 
against in the policy sued on, and therefore that 
the pits, were not entitled to recover. William 
Feance, Fenwick & Co. v. North of England 
Protecting and Indemnity Association 
Bailhache J. [1917] 2 K. B. 522; 86 L. J. 

(K. B.) 1109 ; 116 L. T. 684 ; 23 Com. Cas. 

37 i [1917] W. N. 206 ; 33 T. L. E. 4$7 ; 

61 S. J. 577 

Pe^Hl of capture — Constructive total loss — 
‘‘Bestraint of princes^' — Outbreak of war — 
Putting into neutral port to avoid risk of capture — 
Loss of adventure, 

Api>eal from a decision of the 0. A. [1916] 
2 K. B. 156, affirming a decision of Bailhache J. 
[1915] 3 K. B. 410. 

The appellants shipped goods on board a 
German ship for carriage from Calcutta to 
Hamburg, and insured them on that voyage 
with the respondents against (inter alia) men 
of war, enemies and restraint of princes. On 
Aug. 4, 1914, in the course of the voyage, war 
broke out between Great Britain and Germany, 
and on Aug. 6 the master put into Messina 
(a neutral port) to avoid risk of capture and 
abandoned the voyage. At this time the ship 
had not been chased by a hostile ensign, but 
a letter of the Admiralty, in answer to an inquiry 
by the appellants, stated “ that any German 
steamer proceeding on or after the 5th August 
through the Mediterranean on a voyage to 
Hamburg would have been in peril of capture 
.... when outside neutral waters.” 

The appellants, after giving notice of aban- 
donment, brought an action against the respon- 
dents for a constructive total loss. 

Bailhache J. gave judgment for the respon- 
dents. 

The H. L. dismissed the appeal. Becker, 
Gray & Co., v, London Assurance Ooreoea- 
TION - - - H. L, (E.) [1917] W. N. 317 ; 

84T .L.E. 36; 62 S. J. 35 
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IHSUEA^CE (MABIIirE) (War Bisks)— INSBEABOE (MAEINE) {War Bisks)— 

. j; r- ij Associated Oil G/IEkiebs, Ld. t\ Ueion 

Eximction of LkjiiU Insubance Society oe OaihTOn, Ld. 

Loss of vessel — Liability of insurer, Atkin J. [1917] 2 E. B. 184 ; 86 L. J. (K. B.) 

Tlie insured, their vessel, the with 1068 ; 116 L. T, 503 ; 33 T. L. B. 827 ; 

the deft, and other underwriters against “ war 92 Com. Gas. 346 

risks, French conditions, including extinction „ , , ^ t • m 

of lights,” &c. A week later, while on a voyage Siting and Labouring Clause, 

from Eouen to the Bristol Channel, the A. ran Expense of storage and resMpnient of goods, 

on the rocks oif the Cap de la Hogue, the light on By a |)olicy of marine insitrance under- 

which owing to the war had been extinguished, written by the deft, the pits, were insured^ in 
The master of the A. admitted that he had not respect of a wood cargo laden on a Norwegian 
attempted to steer and would not have steered ship for a voyage from a Baltic port to an 
by the light, but said that if it had been burning English port. The policy, wMch contained the 
he would have seen it and thus realized that usual suing and labouiing clause, was against 
he had left his course. In an action by the war risk only, and excluded all claims arising 
pits, on the policy : — from delay. Shortly after sailing in Nov., 1934, 

IJeld^ that, as it was impossible to conclude fcjie ship was stopped by German war vessels, 
that the presence of the light would have cer- and the master Avas told that as wood had 
tainly led to the saving of the vessel, the loss been declared contraband by tlio German 
could not be said to resmt from the “ extinction Government the ship would not be allowed 
of lights,” and that, therefore, the deft, was not to pass the Sound. The ship^ put into a Nor- 
liable under the policy. Le Quelleo et Fils wegian port, where the cargo was discharged 
V, Thomsok - Bowlatt J. 86 L. J. (K. B.) 712 and stored for some time, but was siihsequently 
„ . reshipped and forwarded to its destination in 

England:- 

Abandonment of voyage — Loss — Actual or field, that under the suing and labouring 
constructive — Notice of abandonment — German clause the were entitled to recover the 
charterers — Material circumstance — Nbn-disclo- cost of storage for a reasonable time and the 
sure — Marine Insurance Act, 1906 (6 Edw, 7, proper cost of forwarding the cargo to its port 
c. 41), 88, 18, 62. of destination at the expiration of that time. 

On JuL 33, 1914, a German firm, who were Cheat Indian Peninsula 8aunder8(l%iSl) 
the charterers of the pits.’ ship, cabled instruo- I B. & S. 41 ; (1862) 2 B. & S. 260 distinguished, 
tions to them for the ship, wliich was then at Wilson Beotheks Bobbin Go. v, Gebbn 
P ortland, to proceed to Kustendji, a Roumanian Bray J. [1917] 1 K. B. 860 ; 86 L. I. (K. B.) 718 ; 
port, and to load there a cargo for the charterers. 22 Com. Gas. 185 ; 116 L. T. 687 

On ,iho same day the pits., without disclosing 

the circumstances that the charterers were a Region* 

German firm, effected an insurance against war American waters, 

risks with the defts. on freight per the ship at By an agreement supplemental to a charter- 
and from Portland to Kustendji and back to party it was agreed that if the vessel wm 
certain Continental or English ports. The ship ordered by the charterers to trade “ in the 
started forthwith on the voyage, and on Aug. 6 region ” war risk insurance x^remiums pay- 
arrived at Gibraltar, where in consequence of able by the owmers should be refunded to them 
the outbreak of war on Aug. 4 she remained by the charterers. In Oct., 1916, the charterers 
awaiting orders. On Aug. 11, by the pits.’ running the vessel in American waters, 
orders, the voyage to Kustendji was abandoned and OAving to the appearance of a German 
and the ship proceeded to Norfolk, Virginia, submarine, which destroyed six vessels in an 
In an action to recover a total loss under the area proximate to that in which the vessel was 
policy of insurance : — trading aiSd AA^as ordered by the charterers to 

Held, that the outbreak of war having made in the future, the OAvners paid an increased 
it illegal for the pits, to perform the charter- insurance premium. In an action by the owners 
party, and there being no reasonable prospect against the charterers to recover the amount : — 
of obtaining any other freight engagement at that the vessel had been ordered by 

Kustendji, there had been an actual, not a the charterers to trade “in the Avar region,” 
constructive, total loss of the insured freight ; and the pits, were entitled to recover, 
and that, even if the loss were a constructive Decision of Bailhaclio J. (33 T. L. B. 132) 
total loss, notice of abandonment was in the reversed. Maskinongb Steamsiiif Co. v, 
ohroumstanoes unnecessary. Dominion Coal Co. - C. A. 83 T, L. B. 340 

EeJd, also, that, having regard to the decision 
of British and Foreign Marine Insurance Co, v. Warrantv 

Sunday dh Co, [1916] 1 A. G. 650, the fact that 

the charterers were a German firm was on Words qualifying subject-matier — Intention 
dul. 31, 1914, material, but that, as at that date to warrant — Australia — Commonwealth Marine 
that fact, if disclosed, would not in fact have Insurance Ad [No, 11 of 1909), ss, 39, 41. 
infiuehced the judgment of a prudent insurer, In a policy of marine insurance, prima facie 
not a material circumstance” within all the words which the policy contains (except 
A8 ol the parts of the general form inapplicable to the 

particular traiiKsaetion) are words of contract, 
i^e insurance. Words qualifying the subject-matter of the 
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IHSTJBAHCE (MAEIKE) (W&Tmniy)~^cmfih 
insuraiieo prinia facie are wordy of warrant-y 
c»ii\ytitutuig, iiutler s. 3D of t-lio Oomiuonwealtii 
MaiiiiO Iiiauraiice Act, IDOD (a aectioii in the 
saiuo torniy ay s. 33 of ilio Eogiisli Act of IDOD), 
a condition which must be comx>iiod 
whether it ia material to the risk or not. In 
considering w’hether vt'orda in a policy were 
intended by the parties to bo a 'warranty regard 
must be had to the nature of the transaction, 
and the knoum course of business and forms 
fn wliicli similar transactions are carried out, 
but not to the particular facts foimd to have 
occurred at the inception of the transaction or 
during the negotiations. 

In a x^roposal for the insimanee of a horse 
against marine risks and mortality during a 
voyage the horse was wrongly stated to bo by 
iSoiilt out of St. Paul mare. The policy incor- 
})o rated the i>roposal and made it the basis ol 
the contract. The assured sued to recover a 
total loss : — 

Held, that the words above mentioned 
constituted a ^^'arranty within s. 39 of the 
Commonwealth Marine Insu 2 *ance Aet, 1909, 
and that the action consoquentty failed. 

Observations in Union Insurance Bochly of 
OauioH V. Oeorge WUh tb Co. [1916] 1 A. C. 281, 
286, 288, explained. YoiiKSirmu Iksurakgb 
C o. v. CAMimELL - J. C. [1917] A. C. 218 ; 

86 L, J. (P. C.) 85 ; 116 L. T. 644 ; 

33 T. L. K. 18 

IHSUEAKCE (lirATIO:ffAL HEALTH)— PnueZ 
doctor — Agreement — Question arising hetween 
doctor and insurance committee — Suhmissio?i^^ 
to arhitration — National Health Insurance 
(Medical Benefit) Beyulations (Eivgland), 1013, 
feg* 01 — AfUtration Act, 1889 (52 db 53 Viet. 
c. 49), S8. 4, 27, 

Appeal from an order of Rowlatt J. in 
chambers. 

The pit. was a medical practitioner practising 
in the defts.’ district. By an agreement (in 
printed form) dated Bee. 9, 1913 (which came 
into force on Jan. 12, 1914), and made between 
the pit. and the defts., the pit. agreed to give 
medical treatment to all persons who wei’e for 
the time being entitled to' obtain treatment 
from him, his remuneration beings calculated 
as therein mentioned. 

By clause 1 : “ The National Insurance 

Acts, 1911 to 1913, and the National Health 
Insurance (Medical Benefit) Kegulations (Eng- 
land), 1913 .... are incorporated in and form 
part of this agreement.” 

By clause 14 any dispute or question (with 
an exception not material) arising between the 
insurance committee and the practitioner 
lelating to the construction of the agreement 
or the rights and liabilities of the committee or 
the practitioner thereunder was to be referred 
to the Insurance Commrs. 

By reg. 51 of the legulations (which came 
into operation on Jan. 12, 1914) : “ Where under 
the provisions of these regulations or of any 
agreement made between the committee and a 
practitioner on the panel .... any question 
arising between the committee, and the prac- 
titioner .... is referred .... to the Com- 


THSHEAKCE (NATIONAL HEALTH) 
missioners, the Commissioners shall determine 
such qucAion .... in such inaiiuer ay they 
think lit, and, if in the oxnnion of the Commis- 
sioners a hearing is required, they may authorise 
any two or more of the Commissioners to hear 
and determine such question .... and aiw 
decision of the Commissioners or any of them 
made under this article shall bo final and 
eonolusive.” 

The pit. brought an action against the 
defts. to recover a proportion of capitation fees 
under art. 31 (1.) of the regulations, which he 
alleged had been wrongly paid to another 
medical practitioner in respect of certain 
insured persons. The defts. api)Hed for an order 
under s. 4 of the Arbitration Act, 1889, staying 
further proceedings in the action. The district 
registrar made the order, but Bowlatt J. set it 
aside. The learned judge made a note upon his 
order : “I set aside the order because it appeared 
by s. 51 of the regulations that the Commis- 
sioners do not act as arbitrators but may deiJute 
others to decide for them. This being so I 
thought the agreement was not a ‘ submission ’’ 
■vvithin the Arbitration Act. Nor has it statutory 
force in its operation of excluding the jurisdiction 
of the Court, as I cannot find any authority 
to the Commissioners to do that,” 

The defts. appealed. 

The C. A. allowed the aj^peal. Olt^ments u. 
Devon ConxTr Insuiianoe Co.mmittke - C. A. 

[1917] W. N. 341 

INSUBANCE (WAB). 

I Bee Insurance (Marine), col. 209. 

INTENTION— Merger. 

Bee Merger, col. 276. 

— Prize Court — Goods — ^Neutral claimant — 

Transfer to enemy alter seizure. 

Bee Prize Court, col. 327. 

INTEBEST— Cesser of. 

Bee Revenue, col. 354. 

— Error in description of. 

Bee Insurance (Marine), col 207, 

— Insurable. 

Bee Insurance (Lire), col. 203. 

— Merger. 

Bee Mercer, col 276. 

INTEBEST (Money) — Debenture. 

Bee CoMRANV, col. 88. 

— Excessive. 

Bee Bakkrurtcy, col. 62. 

— Legacy. 

Bee Will, col. 473. 

Money-lenders — Repayment by instalments — 
Default— Interest in euent of default — Onus of 
proof. 

The pit. lent the deft. 500 rupees, and the 
deft, signed an agreement to pay the pit, 
840 rupees in twenty equal monthly instalments, 
the whole amount to become payable at once on 
failure to pay any instalment, and if the deft, was 
then unable to pay the whole amount interest 
was to be payable. In an action to recover the 
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IHTEEEST (Money)— mHimieJ, 
whale amount together with interest on the 
ground of failure to pay an instalment, there was 
evidence of the loan, but no specillc evidence of 
the deft.’s alleged default, and the judge gave 
judgment for the pit. for the principal claimed, 
but dismissed the claim for interest on the 
ground that the onus lay on the pit, to prove a 
liability to pay interest, and that as there was 
no evidence of default this onus had not been 
discharged: — 

Held, on appeal, that the fact that the pit. 
was entitled to judgment for the principal 
showed that the deft, must have made a default, 
and therefore the pit. was entitled to judgment 
for the interest as well as for the principal. 
Velchakb u. Atheeton - C. A. 33 T. L. E. 

232 

Ship requisitioned hy Admiralty — War risks 
taken by Ahuifalty — Loss hy tear risk — Whether 
value recomrahle frotn Admiralty %ms money 
recoserahle on policy of insurance — Civil Pro- 
cedure Act. 1833 (3 d? 4 Will 4, c. 42), a*. 29. 

Special ease stated hy an umpire for the 
opinion of the fJourt. 

On Jan. 20, 1015, ihe Dromonhy, a steamship 
belonging to Sir It. Ropner & Co., Ld, (herein- 
after called “ the owners”), was requisitioned 
by the Admiralty upon the terms of the Admi- 
ralty form of charter knovm as T. 90, clause 19 
of which was in these terms : “ The lisks of 
war which are taken hy the Admiralty are those 
risks which would be excluded from an ordinary 
English policy of marine insurance by the 
following, or similar, but not more extensive 
clause— ‘ Warranted free of capture, seizure 
and detention and the consequences thereof, 
or of any attempt thereat, piracy excepted, 
and also from an consequences of hostilities 
or warlike operations, whether before or after 
declaration of war.’ Such risks are taken by 
the Admiralty on the ascertained value of the 
steamer, if she bo totally lost, at the time of 
such loss, or, if she be injured, on the ascer- 
tained value of such injury. Should a dispute 
arise as to the value of the steamer the same 
shall be settled ” by arbitration. 

On Jan. 13, 1916, the Vromonhy, whilst 
employed by the Admiralty under the requi- 
sition, was totally lost by a risk of war. A de- 
pute thereupon arose as to the value of the 
steamship and as to the right of the o^vners 
to receive interest on that value, and that 
dispute having been referred to arbitration the 
umpire found that at the time of her loss the 
value of the vessel was 72,3002., and that on 
Mar. 18, 1916, and Aug. 21, 1916, two sums, 
amounting respectively to 50,0002. and 12,5002., 
were paid on account by the Admiralty to the 
owners. 

In support of their claim for interest the 
owners rened on the provisions of the Civil 
Procedure Act, 1833 (3 & 4 WiU. 4, c. 42) ; 
they also relied on a course of business, but 
as the Court held that there were no facts to 
support the claim on this head it is unnecessary 
tb refer to it further. 

; ' 1 ipte questions tor the opinion of the Court 

' circumstances the owners 

' V enthlied' lo ‘ interest, or' whether 


IHTEEEST (Money) — coutlmied. 

interest could lawfully bo allowed or damages 

ill the nature of interest could lawfu% be given. 

The Div. Ct. held that this was not a ease 
in which interest or damages in the nature of 
interest could be given. Admikalty Com- 
MISSIONEES V. 8iB B. PvOENEE & Co., Lb. 

Biv. Ct. [19171 W. 173 ; S6 L. J. (K B.) 

1030 ; 117 L. T. 58 ; 33 T. L. E. 362 

— Will — Trust legacy — Income for maintenance 
of wife and children. 

See Will, col. 473. 

INTEEHATION AL LAW — Ambassador — Pr {- 
vilege— Waiver — Administration action — Bith- 
mission to jurisdiction — Judgment for payment 
into Court — Writ of sequestration — Leave to issue 
— Diplomatic Privileges Act, 1708 (7 Anne, c, 12), 
, 9 . 3 — Courts {Emergency Powers) Acts, 1014- 
1916. 

An Ambassador in this country is entitled to 
complete immunity from the jurisdiction of the 
local Courts excejit in cases in wLich ho submits 
to or invites the jurisdiction. 

Where an Ambassador, sued as administrator 
to an intestate’s estate, has submitted to the 
jurisdiction clown to judgment, and an order has 
been made determining his liability to pay 
money into Court, he can still assert his immu- 
nity from process by way of execution and set up 
the Diplomatic Privileges Act, 1708, as an 
answer to an application for leave to issue 
execution against his personal property. 

Taylor v. Best (1854) 14 C. B. 487 discussed. 

In re Bepublic of Bolivia Exploration Syndic 
cate [1914] 1 Oh. 139 followed. In re SiiAiiEz. 
SxTAEEz V. Stjaeez - Eve J. [1917] 2 Ch. 131 ; 

86 L. J. (Ch.) 673 ; 117 L. T. 239 ; [19171 
W. N. 188 ; 33 T. L. E. 405 ; 61 S. J. 524 

On the termination of the appointment of 
the deft, as Bolivian Minister the summons in 
the above-named case (which was for leave to 
proceed to execution for the onforcemoiit of 
a sum of money ordered to be paid into Court by 
the deft.) was restored to the list and Eve J. 
made the order ([1917] W, N. 312). 

On appeal the C. A. afiirmed the last -men- 
tioned order - - C. A. [1917] W. H. 372; 

34 T L. E. 127; 62S.L158 

I*? ' 

INTEENMENT— British subject. 

See Emeegengy Legislation-, col. 161. 

IITTEEKOCATOEIES — Appeal to House of Lords 
--Question of procedure— Relevancy — Practice — 
R. /S'. 0,, 0. XXXI,, rr. 1, 2. 

Appeal from an order of the 0. A. reversing 
an order of Coleridge J. as to the relevancy of 
interrogatories. 

The action was brought by the respondents, 
who are printers, for the price ot goods sold and 
delivered to the appellant. 

The defence was that the goods were supplied 
not to the appellant but ro the Piccadilly 
Theatres, Ld. The respondents implied that 
the CO. acted in this matter as the agent of the 
appellant, and proposed certain interrogatories 
for the examination of the appellant, including 
the following ; 1. Did you not form or cause 
to be formed the Piccadilly Theatres, Ld. ? 
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INTEEBOGATOBIES— 

2. Was not such co. formed for the purpose of 
the management of the Marlborough Theatre 
or of producing theatrical entertainments 
thereat ? 3. Bid you not own the whole or 

some and what part of the shares in the said 
CO. ? 4. Bid you not supply some and what 

money's for the purpose of the said theatre or 
the said theatrical entertainments ? 

The Master allowed these interrogatories, 
but his order was reversed by Coleridge J. in 
chambers. 

The 0. A. reversed the order of Coleridge J. 
and restored the order of the Master allowing 
the inteiTOgatories. 

The H. L. dismissed the ajppeal. Bl/Iiu i\ 
Haycock, Cable Go. - - Jff. I. (E.) [1917] 

W. H. 319 ; 34 T. I. B. 39 ; 62 S. J. 68 

IBTEEVENTIOB — Petition for nullity — Omis- 
sion to state birth of issue — Becrce nisi 
— Intervention of child. 

Bee Bivoece, col. 146. 

— Trustee — Bankruptcy, 

Bee Bakkeuptcy, col. 64. 

IHTESTATE — ^Administration — Receiver pend- 
ing probate. 

Bee Peobate, col. 333, 

IBTBOBITCTOBY WOBBS—Subsequent limita- 
tions — ^Estate by implication. 

Bee Will, col. 471. 

IBVASIOB — “ Foreign enemy ” — “ Military 
power ” — Insurance. 

Bee Lakbloeb anb Tenant, col. 245. 

IlSf VESTMENT — Buty to advise customer as 
to — Bank. 

Bee Bank, col. 56. 

— Mortgage — Conversion. 

Bee OoNVEESiON, col. 113. 

IBELANB. 

Annuity* Bee Annuity, 

Appeal. Bee Justices. 

Army. Bee Aemy. 

Audit f col. 219. 

BanJcruptcy, col. 220, 

Certiorari, col. 220. 

Charity, col, 221. 

Cheque, Bee Bank. 

Church, col. 221. 

Costs, col. 221. 

Dublin Folkc District, Bee below. 
Bates. 

Election. Bee Election. 

Emergency Legislation, col. 222. 
Evidence, col. 222. 

Fisheries. Bee Limitations, Statutes 

OF. 

Frauds, Btaiute of. Bee Venboe anb 
PUEGHASEB, 


IBELANB — conUnued, 

Highway. Bee Highway. 

Industrial and Provident Societies. 
Bee Inbustbial and Pbovibent 
Societies. 

J ustices, col, 223, 

Land Acts — ■ 

AgricaUural Holding, col, 223. 

Fair Bent, Bee above, J gricull lira I 
Holding. 

Land Purchase, col, 224. 

Land Begistry, col, 225. 

Bencivabh Leasehold, col. 22G. 
Licensing Acts, col. 227. 

Limitations, Statutes of. Bee Limita- 
tions, Statutes of. 

Local Government — 

Audit. Bee above. Audit. 

Local Governmenl Board. See 
below, Bural District Councils. 

Public Health Acts, col, 228. 

Bural District Councils, col, 228. 
Town, col, 229- 

Local Government Board. See above. 
Local Government. 

Lunatic, col. 229. 

Lunatic Asylmns, Bee above. Audit. 
Mandamus. See above, Audit. 
Mortgage, col. 229. 

Huisance. Bee Nuisance. 

Parties. Bee Parties. 

Promissory Note. Bee Emeeuency 
Legislation. 

Public Health Acts. Bee above, Local 
Government. 

Bates — 

Apportionment, col, 230. 

Dublin Police District, col, 230. 
Poor Bate, col, 231. 

Begistration of Tith, Bee above. Land 
Acts. 

Benewable Leasehold, Bee above. Land 
Acts. 

Boads. See Highway. 

Bural District Councils, Bee above, 

Local Government. 

Betikd Land. See Settled Land. 
Settlement. See Settlement. 

Towns Improvement Act. Bee above, 

Local Government. 

Vendor and Purchaser. Bee Vendor 

AND PuEGHASER. 

Water Bate, col, 231. 

Will Bee Election. 
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IREL AHB—eo;?// nned. 

Annuity. 

Bee Ankuity, col. 21. 

Appeal. 

— • Justices. 

Bee Justices, col. 235. 

Army. 

— Blilitary service. 

Bee Army, coL 43. 

Audit. 

Certiorari awl 'tnandamm — Certiorari map- 
plimhle — Audit of accounts — Discretion, 

The function of an auditor in examining and 
passing the accounts of a district asjdum for the 
purpose of the capitation grant under s. 58 of the 
Local Government (Ireland) Act (61 & 62 Viet, 
c. 37) is ministerial or administrative, and not 
judicial. Such audit cannot be the subject of 
certiorari unless made so by statute. 

No writ of mandamus cau issue to an auditor 
on such audit, as the auditor can neither be 
directed to revise the accounts in accordance 
with the applicant’s interpretation of rights, nor 
be directed to hear and determine, as he has 
already done so. 

Where an auditor in such audit misunder- 
stands or misapplies ah enactment to the 
prejudice of some person interested in the audit, 
the proper remedy is a substantive action. Error 
in decision either on legal merits or on a statute 
cannot be reviewed on mandamus. 

Reg. V. Bheehan [1898] 2 L R. 683 ; Rex v. 
L. G. B. [1902] 2 I. R. 349 ; Rex v. Maho^ig 
[1910] 2 I. R. 698 considered and applied. 
Rex V. CoNSiDiNE - Biv. Ct [1917] 2 I. R. 1 

District lunatic asylums — A cconnts — Account- 
ing officer — Resident medical superintendent — 
“ Secretary or clerk ” — Right to call upo7i to assist 
at audit — Powers of Local Govmimejit Board 
and their auditors in reference io asylum officers 
— Rule-making authority — Function of auditor — 
Local Government [Ireland) Act, 1898 (01 db 02 
Viet. c. 37), s. 9, si{b-s. 6, and s. 108 — Loral 
Gbvernmemt (Irelmid) Act, 1902 (2 Edw. 7, c. 38), 
s. 22 — Public Bodies Order, 1904 — Public Bodies 
Order, 1915. 

Pursuant to the Local Government (Ireland) 
Acts, 1898 to 1902, the Local Government 
Board on Feb. 5, 1915, made an order entitled 
“ the Public Bodies Order, 1915,” wliich pro- 
vided that ‘‘the clerk or chief clerk of the 
Asylum Committee shall attend at the time 
and place appointed by the auditor for the 
audit of the accounts, and shall render to the 
said auditor all such assistance during the 
course of the audit as he, the said auditor, may 
from time to time require, whether by pre- 
paring returns, producing documents, calling 
back accounts, vouchers, or other documents, 
or otherwise as to the said auditor may seem 
requisite for facilitating or expediting the said 
audit’* ; — 

IBM (affirming the K. B. B., Cherry L.C.J. 
md Gibson J., Kenny J. dissenting), that the 
©eiidept medical superintendent vas the person 
beund ^ perfonh the duties prewribed in so 


IRELANB (Audit) ■^continued, 

far as those duties were imposed upon the 

secretary or clerk.” 

Held, also, that the rule-making authority 
for regulating the govornmont of lunatic asylums 
and officers and servants thereof was the com- 
mittco, with the approval of the Lord Lieu- 
tenant ; that the Local Government Board 
had no statutory authority to impose dutie.s 
on the officers of asylums, and that the Public 
Bodies Order, 1915," so far as it affected those 
officers, was ultra vires. 

Held, further, that the audit of asylum 
accounts should be an independent investigation 
by the auditor himself, and that he had no 
power to delegate any jiart of his duties and 
functions to the accounting officer, or any other 
official whose accounts were being audited. 
Rex BPLoughlik - G. A. [1917]! I.R. 174 

Bankruptcy. 

Examination of witnesses — TJ^isaiisf actor y 
answerhig — Committal by judge in banhruftcy — 
Order for release by Court of Appeal — RigM of 
appeal to House of Lords — Bankrupt and hisolvcnt 
[Ireland) Act, 1857 (20 S 21 Viet. c. 60), s. 385. 

Upon appeal to the H. L. from a decision of 
the 0. A. in Ireland ([1916] 2 I. R. 283), sub 
nom. hi re McLoughUn : — 

Held (agreeing with the judgment of 
Ronan L.J.), that, the order of Boyd J. having 
been made on the grounds that the evidence of 
both the bankrupt and his wife as a whole was 
characterized by fencing and shuffling and a 
desire to avoid giving any definite answers if 
possible, and that it was plainly not candid, 
the judge was entitled to form the opinion that 
it was false and unsatisfactory, and justified in 
coining to the conclusion that a committal 
might induce the witnesses to make a full, true, 
and candid statement. 

Held, also, that an appeal lay from the order 
of the 0. A. (Ir.) reversing the committal order 
made by Boyd J. 

Held, also, that the order of the 0. A. (Ir.) 
should be reversed and that of Boyd J. should be 
restored. Hollinshead v. McLoughlin 
H. I. (Ir.) [1917] 2 1. R. 28 ; [1916] W.H. 884 

Lease — Election by assignee — Equitable mort- 
gage — Lanavord — Lessor — Lessee — Bankrupt and 
Insolvent Act [Ireland), 1857 (20 c& 21 Vici. c. CO), 
s. 271. 

The rule of practice acted on for several years 
in bankruptcy in Ireland, that the Court woli not, 
in the exercise of its discretion, order an assignee 
in bankruptcy to elect wdicthcr or not he will 
accept a lessee’s interest in a lease vested in a 
bankrupt, where it is subject to a mortgage, is 
not a hard and fast rule, but ought to be departed 
from under special circumstances. 

The period of time within which the assignee 
will be ordered to elect depends on the circum- 
stances of each particular case. In re Ooeemah 
B im J. [1917] 2 1. R. §6 

Certiorari. 

Bee above. Audit, col 219, Licensektg 
Acts, ooL 253, and below, local 
0 overnmeut, col 229. 
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Cliarity. 

Will—Bf/imsl for cskihliMng a mmiasUry, 
or ftmj oiJior religions, ecclesiastical, or charitable 
imtiii{,iion^'‘ — Failure of gift. 

A bcqnosi to a trustee ‘"for ostablisixing a 
monastery or any otber religious, ecclesiastical, 
or charitable institution •whicb. lie in his absolute 
discretion shall think fit, or I3artly for such 
purjiose or purposes, and partly for masses for 
the repose of the souls of the testatrix’s family,” 
is not a good charitable bequest. 

The will contained a provision whereby, in 
the event of any question arising as to the 
legality or validity of the devises and bequests, 
or if an^^ such devise or bequest should be illegal 
or invalid, the testatrix gave, devised and bo- 
fjuoathcd all her property to the trustee abso- 
lutely without any trust, condition, or obligation. 

field, that the charitable gift having failed, 
tlio property went to the trustee absolutely 
under the ultimate gift over. 

In re Douglas, Obert v. Barrow, 35 Gh. D. 472, 
distinguished ; Hunter v. AU.-Geyi. [1899] A. 0. 
309, followed. Commissi dinners of Charitable 
Donations and Bequests n. M’Cabtan 

O'Connor M.E. [1917] 1 I. B. 388 

Will — Trust— Bequest to executors for the 
ieslatoFs “ best spiritual advantage!'" 

Gift, in the will of a Roman Catholic clergy- 
man, of residue to the testator s executors, who 
were also Roman Catholic clergymen, to dispose 
of it “to my best spiritual advantage, as 
conscience and sense of duty may direct ” : — 

Held, not charitable, but a la vdul trust which 
the executors might execute. In re Gibbons. 
D’ Alton v. Gibbons - - - Barton J. 

[1917] 1 1. R. 448 

Cheque. 

See Bank, coL 55. 

Church. 

Trust — Appointment of 7ieiv trustees — Power 
vested in “ Lord Primate of All Ireland^'" — Irish 
Church Act, 1869 (32 cfc 33 Viet. c. 42). 

A settlement made in 1849 for the benefit of 
the Church of Ireland gave a power of appointing 
new trustees to the “Lord Bsimato of All 
Ireland ” for the time being : — 

Held, that the power of appointment was still 
exercisable by the Archbishop of Armagh, as 
there was nothing in the Irish Church Act, 1869, 
to take away the title of Lord Primate of All 
3 rcland from the Archbishops of Armagh. In re 
THE Trusts of Marshal Beresford’s Fund. 
Lord Aldenham v. The Archbishop of 
Armagh - - Sargant I. 33 T. L. B. 208 

Costs. 

— Mortgage. 

See Mortgage, col. 281. 

Security for — Practice — Admiralty — 0. lix., 
r. 52. 

In the case of a vessel registered as British, 
whose owner resides within the jurisdiction, an 
order for security for the costs of an appeal 
brought by the owner will not, in the absence 


IBELABB (Costs) — continued. 
of special circumstan ces, be m ade. T H e Master 
AND Owner of the Schooner “ B 1 ” v. The 
Youghal XJ. D. C. - - - Gordon J. 

[1917] 2 I. B. 315 

Bublin Police Bistrict. 

See below. Bates, col. 230* 

Election. 

— Will, 

See Election, col. 154, 

Emergency Legislation. 

— Evidence. 

See below. Evidence, col, 222. 

Mortgagee’s action of ejectment — Gourfs 
{Emergency Powers) Act, 1014 (4 <& 5 Geo. 5, 
0. 78). 

The institution of an action of ejectment 
on the title by a mortgagee is not the realization 
of a security contemplated by s, i, sub-s. 1 (b), 
of the Courts (Emergency Powers) Act, 1914, 
but is onty a step towards realization, and, 
consequentlj’’, leave need not bo obtained before 
issuing the writ. The National Bank, Ld. r. 
Claffey . - Madden J. [1917] 2 I. B. 281 

See Emergency Legislation, col. 155. 

• Evidence. 

Perpetuation of testimony — Lost deed — 
Destruction during civil commotion — Practice — 
Law and Procedure {Emergency Provisions) 
{Ireland) Act, 1916 (6 As 7 Geo. 5, c. 46), s. 1, 
suh'S. 4r— General jurisdiction of GourL 

During the rebellion in Ireland in Apr., 3916, 
the olBBces of certain solicitors in the city of 
Dublin were destroyed, and certain title deeds 
and documents, of wliich the solicitors were 
custodians, perished : — 

Held, that the Court had jurisdiction on an 
originating summons to order that the ovidcnco 
of vdtn esses be taken'^and be preserved by being 
filed in the Record and Writ Office. 

Held, also, that the evidence should, inter 
alia, be directed to the follovdng points : 
(1.) The existence of the deed before the rebel- 
lion which caused its destruction ; (2.) the fact 
of its destruction ; (3.) its due execution ; and 
(4.) its contents. 

Held, also, that the Court had under its 
general jurisdiction power to make a declaratory 
order, in a proper ease, that a copy of a lost deed 
was a true copy. Shanahan v. Shanahan 

Barton J. [1917] 1 1. B. 67 

Perpetuation of testimony — Suit for — Law and 
Procedure {Emergency Provisions) {Ireland) Act, 
1916 (6 As 7 Geo. 5, c. 46), s. 1, sub-s. 4. 

Where an application was made tinder the 
Law and Procedure (Emergency Provisions) 
(Ireland) Act, 1916, s. 1, sub-s. 4, to perpetuate 
the testimony afforded by a deed which had boon 
destroyed in the rebellion : — 

Held, that the Act docs not affect the general 
principles governing suits to perpetuate testi- 
mony, except by making such a suit maintain- 
able in a suit involving present rights ; that the 
granting of an order periietuating testimony is in 
the discretion of the Court, and that such an 
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order will not be made in a case in wbich, in the 

opinion of the Court, it is not necessary. 

The principles of law relating to suits to 
perpetuate testimony stated. Kelly i?. Kelly 
O’Connor M.E. [1917J 1 1. B. 51 

Fisheries. 

See Limitations, Statutes oe, coL 255. 

Frauds, Statute of. 

Bee Vendoe and Puechaser, col. 449. 

Highway. 

Bu Highway, col. 190. 

Industrial and Provident Societies. 

Bee Industrial and Provident 
Societies, col, 198. 

Justices. 

— ApiJeal. 

See Justices, col. 235. 

— ' Military service — Jurisdiction. 

Bee Army, coL 43. 

Jurisdiction — Petty sessions — For^n of order 
— Dismiss — Case outside the Petty Sessions Act 
— Omission to state whether dismiss “ loithout 
']^ejudice^^ or ‘‘ on the merits'"^ — Res judicata — 
PeRy Sessions (Ireland) Act, 1851 (14 d; 15 Viet. 
<*. 93), ss. 21, 4:2— Game Act (27 Geo. 3, c. 35), 
s. 10. 

The procedure laid down by s. 21 of the 
Petty Sessions (Ireland) Act, 1851 (14 & 15 
Viet. 0 . 93), is not obligatory in the case of a 
dismiss under the Game Act (27 Geo. 3, o, 35), 
and an order of the justices, made under that 
Act, stating that a charge is “ dismissed,” unth- 
out^ adding ‘‘on the merits” or “without 
prejudice,” is a good order, and a bar to subse- 
quent proceedings for the same oSence. 

J?, [Bridges and Bam) v. Armagh Justices 
[1897] 2 I. R. 236 considered. Rex (Walsh)??. 
Tipperary JJ. - - Div. Ct. [1917] 2 1. B. 250 

Jurisdiction — Petty sessions — Power to 
eskeat a recognizance to he of good behaviour — 
Omflict between enacting fart of a statute and 
schedule thereto — Petty Sessions [Ireland) Act, 
1851 (14 <& 15 Viet. c. 93), ss. 34, 36, Sched., 

' (0). 

Justices at petty sessions have no jurisdiction 
to estreat a recognizance to be of good behaviour. 

It is a cardinal principle of construction 
that where there is a conflict between the forms 
lg;lyen in a schedule to a statute and the enacting 

the statute, the forms must give way 
,MS»^i:toaotmg part. Shore v. Cunningham 
V.: // Div. ct. 11917] 2 1. B, 360 

Land Acts, 

Agricultural Molding. 

date — Bedemftion of Rent (Ireland) 
(54 dh 55 Viet. e. 67) — AffUcaiion to 

^^^^fctpplication by lessees to have the rent 
OT:^^^Mig;'r^eemed under the provisions of 
of' R^t (Ireland) Act, 1891, the 
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main question in issue was whether the premises 

were substantially agricultural or pastoral : — 

Meld (reversing Fitzgerald J.), that the 
crucial time for ascertaining the status of the 
holding, as distinguished from the status of 
the tenant, was the date of the passing of the 
Land Law (Ireland) Act, 1896. Sartoris v. 
Shacklbton - - C. A. [1917] 1 1. B. 129 

Pair rent — Ordinary agricultural farm ^^ — 
Nursery — Tow7i fark — Accommodation land — 
Practice — Evidence — Assessor's report — Land 
Law (Ireland) Act, 1887 (50 & 51 Viet. c. 33), 
5. 9--Land Act, 1896 (59 dh 60 Vid. c. 47), 5. 7— 
Irish Land Act, 1903 (3 Edw, 7, c. 37), $. 88, 
sub’S. 2 ; s. 89. 

Where no evidence is given on the hearing 
of a fair rent appeal to show that a holding, 
alleged to bo town park, bears an increased 
value as accommodation land, the judicial com- 
missioner cannot act upon a statement to that 
eflect in the report of his assessor. 

A holding used as a nursery for the growing 
of forest trees, flowers, and such like, may be an 
agricultural holding. 

Per Ronan L.J. A holding so used, though 
agriculturalin its character, is not “ lot and used 
as an ordinary agricultural farm” -within the 
meaning of the Land Law (Ireland) Act, 1887, 
s. 9. Saunders v. Hamilton 

C. A. [1917] 1 1. B. 145 

Fair Rent, 

See above. Agricultural Holdim, col. 
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La7Ld Purchase, 

Affortiojiment and redemption — Right of 
ow7ier of head-rent — Mode of fixing pnee of 
superior rent where price of immediate head-rent 
previously fixed — Land Law (Ireland) Act, 1887 
(50 <£? 51 Viet. c. 33), s. 16, sub-s. 3. 

Under s. 16, sub-s. 3, of the Land Law 
(Ireland) Act, 1887 (50 & 51 Viet. c. 33), all that 
the o-wner of a part of an annuity, rent-charge, 
or rent apportioned upon land sola, is entitled to 
require is the redemption of such annuity, rent- 
charge, or rent, or of an apportioned part thereof. 
Under the discretionary parts of the sub-section 
fche Court may, in any proper case, whether 
apportionment has been made or not, redeem 
the whole of any annuity, rent-charge, or rent 
affecting land sold. In the ordinary course, a 
head-rent payable out of land sold and other 
land -will be apportioned, and the part appor- 
tioned as the land sold redeemed, unless there 
are special circumstances which render it 
expedient to redeem the whole rent. 

So held by Wylie J. and affirmed by the C. A. 

In re PentlanSs Estate (1888) 22 L. R. (Ir.) 
649 explained. 

The mode of fixing the redemption price of 
a superior head-rent, where the price of the 
immediate head-rent had been previously fixed, 
discussed. In re Barry’s Estate 

C. A. [1917] 1 1. B. 11 

Rede mption — S uper ior i nterest — A greement — 
Fixing price— Tirm— Irish Land Act, 1903, 
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8, €4 — Land Purchase Acts Itules, Juh/ 2, 11)10, 
(X VIJJ., f. 4. 

Foi* tiio redemption under the Land Purchase 
Acts of a superior interest in normal conditions 
two orders are requisite — one an order for 
redemption ; second, an independent order, 
fixing the redemption price. The parties had, 
in 1014, entered into a formal consent upon the 
price; but no order fdr redemption had been 
made. 

Under 0. vin., r. 4, of the Land Purchase 
Acts Rules of July 2, 1910, the time for parties 
to agree upon the redemption price of a superior 
interest is ‘‘ within one month from the date of 
the order for redemption ” : — 

Iletdf that the time x>rescribed by the rule 
is within a period of one month, commencing 
with the date of the order for redemption, and 
endhig one month from that date, and that the 
consent did not coni|>Iy with the rule. In re 
Po.NSOi^BY’s Estate - C. A. [1917] 1 1, E. 466 

Jledemptio/i — Superior interest — Quit rent — 
Jurisdiction of Land Oennmission to fix redemp- 
tion price without consent of Commissioners of 
Woods and Forests — Land Law (Ir.) Act, 1887 
(50 d? 51 VicL c. 83), s, 15, suh-s. 3 — Land Laio 
(It.) Act, 1896 {59 db 60 Ykt c.- 47), 31, 

suh-ss. 1, 3, 8 — Irish Land Act, 1903 (3 Edw. 7, 
c. 37), a. 64. 

Sect. 15, sub-s. 3, of the Land Law^ (Ir.) Act, 
1887, is impliedly repealed by s. 31 of the Land 
Law (Ir.) Act, 1896, and accordingly quit rent, 
payable out of lands sold mider tiie Land 
Purchase Acts, will bo redeemed, and the 
redemption price fixed, without the consent 
of the Commissioners of Woods and Forests. 

AtL-Cen. for Ireland v. Proby, [1916] 2 A. C. 
468 apifiied. hi re Ebgewobth’s Estate 

Wylie L [1917] II. E. 270 

Land Registry. 

Discharge of equities — Application by person 
other than the registoi'cd owner — Jurisdiction of 
registrar — Practice — Substantive proceedings, 
when pfroper--Fraud—Mistahe—Oral evidence. 

A person whose title to land registered 
subject to equities arises under instruments 
executed prior to first registrsi^tiou is entitled 
to apply to the registrar to investigate the title, 
and the registrar has jurisdiction to entertain 
such an application. 

The practice of discharging equities on the 
application of an interested liorson other than 
the registered owner approved. 

The registrar has jurisdiction imder s. 29 
of the Local Registration of Title (Ireland) Act, 
1801 (54 & 55 Viet. e. 66), to deal with a claim 
founded on an c(j[uity, even though the claim 
is one which might be made the subject of 
substantive proceedings in a Court of com- 
petent jurisdiction. But where the application 
raises a question of actual fraud or mistake 
coming within s. 34, sub-s. 1, of the Act of 1891, 
the registrar ’would as of course decline to 
entertain it. 

Where important interests are involved, or 
it is desirable that evidence should be taken 
orally, the registrar should adjourn the hearing 
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of the apijlication to discharge equities in order 
that substantive jDroceediiigs may bo taken. 
In re Smith - Madden J, [1917] 1 1. E. 170 

Becewership deed — Registration on folio — 
Local Registration of Title (Ireland) Act, 1891 
(54 <6 55 Viet, c, 66), s. 45, sub-s. 1 (e) — Rules 
of 1910, 0. IV., r. 20. 

A receivership deed should be registered on 
the folio, as being a burden aficcting the regis- 
tered land. In re M‘Evoy (Thomas) - Madden J. 

[1917] 1 I. E. 168 

Rectification of map — Practice — Local Regis- 
tration of Title (Ireland) Act, 1891 (54 cb 55 
Viet. c. 66), 0. VI., r. 1. 

A dispute arose between the registered owner 
of land registered under the Local Registration 
of Title (Ireland) Act, 1891, and the owner of 
turbary rights as to the plot over which the 
latter was entitled to exorcise such rights, the 
latter contending that the map was incorrect in 
this respect, the former contending that there 
was no mistake : — 

HeM, that the case did not come within s. 34, 
sub-s. 2, of the Act, or O. vi. , r. 1 ( 1 ) (a) (ii.), of the 
rules made thereunder, and that accordingly an 
application to the Court to refer the question to 
the county court was misconceived. 

Any proceeding taken under s. 34, sub-s. 1 
of the Act on the ground of fraud or mistake, 
should bo by an independent proceeding in a 
Court of competent jurisdiction, in the present 
case the equity side of the county court. In re 
Buckley - - Madden J. [1917] 1 1. E. 47 

Subdivision without consent of Land Commis- 
sion — Registration of owner of subdivided portion 
— Prohibition of alienation — Landlord and Tenant 
(Ireland) Act, 1870 (33 & 34 Viet. c. 46), s. 45— 
Landlord and Tenant (Irelasid) Amendment Act,- 
1872 (35 <&} 36 VicL c. 32), s, 2 — Layid Law 
(Ireland) Act, 1881 (44 J? 45 VicL c. 49), s. 30 — 
Local Registration of Title (Ireland) Act, 1891 
(54 S 55 VicL c. 66), 5. 35, S 2 ib-s. 1 ; 6'. 38, 
sub-s. 1 — Irish Land Act, 1903 (3 Edw. 7, c. 37), 
s. 54. 

I When the proprietor of a holding purchased 
under the Irish Land Act of 1903, subject to a 
land purchase annuity, purports to subdivide 
his holding without the consent of the Land 
Commission, the person in whose favour such 
attempted subdivision is made is not entitled to 
be registered as owner under the Local Regis- 
tration of Title (Ireland) Act, 1891, In re 
Geouhegah - - Boss J. [1917] 1 1. E. 361 

Renewable Leasehold. 

Renewable Leasehold Conmrsion Act, 1849 
(12 S 13 Viet. c. 105) — Renewal fives — Lease 
[ for lives renewable for ever — Landed estates — 
Court conveyance — Indemnity against “ rent ” — 
Liability of indemnified lands to contribute — 
Fee farm rent. 

The lands of D. and K., hold under a lease 
for lives renewable for ever, dated Oct. 10, 
1694, subject to the yearly rent of 151., late 
Irish currency, with a covenant by the lessor 
for perpetual renewal on payment by the lessee 
of one half-year’s rent as a renewal fine on the 
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kill of each life, -wore ciold hy the order of the 
lucimibered Etstates Court, Irelaud, iu two lot.'?, 
in tho year 1858. 

By 'incumbered Estates Court conveyance, 
dated Jul. 17, 1858, reciting the lease, and the 
last renewal thereof, dated Apr. 1, 1844, the 
lands of D. were conveyed, subject to tho rent 
reserved by the lease, and bound to indemnify 
all other lands charged with the said rent from 
the same. 

The other lands, namely, tho lands of K., 
were conveyed by a similar conveyance, made 
by tho Landed Estates Court, dated Jul. 16, 
1869, subject to the rent reserved by the lease, 
but indemnified against the payment of the 
said rent, and the costs and expenses occasioned 
by nonpayment thereof, by the lands of B., 
which had been sold subject and liable thereto, 
in full exoneration of all other lands charged 
therewith. There was no renewal of the lease 
since 1844, though all the lives had dropped. 

The oviier of the reversion expectant on 
the lease having called upon the owners of the 
lease to take out a fee-farm grant pursuant to 
the Renewable Leasehold Conversion Act, the 
lilt., as owner of the lands of B., claimed a 
contribution from the deft., as o^vner of the 
lands of K., proportionate to their value towards 
payment of the septennial fines and the adition 
to the fee-farm rent repi'osenting the annual 
value of the renewal fines. The deft, contended 
that he was indemnified against all liability 
by the terms of the conveyance of Jul. 16, 1869, 
made to Ms predecessor in title; — 

add, that the lands of B. were bound to 
indemnify the lands of K. from payment of a 
proportionate part of the half-year’s rent, pay- 
able as a renewal fine on the fall of each life in 
the lease and the renewals thereof, and against 
payment of a proportionate part of the increase 
of the yearly rent reserved by the lease occa- 
sioned by the conversion into a fee-farm grant 
pursuant to the Renewable Leasehold Conversion 
Act. PmPATEiCK V, Waeeen - O’Connor M.R. 

[1917] 1 1. E, 156 

licensing Acts. 

Geriificate of justices — Renewal of licence — 
C&rtioran — EouseJioM&td certificate — • Necessity 
for personal signature — Incensing (Ireland) Act, 
1833 (3 cfe 4 Will, 4, 0 . 68), s, 1 ; Licensing 
(Ireland) Act, 1874 (37 <h 38 Viet c. 69), s. 14. 

The certificate from householders as to the 
character and conduct of a publican’s business 
required by s. 1 of the Licensing (Ireland) Act, 
1833 (3 & 4 Will. 4, c. 68), is not an essential 
preliminary to tho jurisdiction exercised by 
the justices under s. 14 of the Licensing (Ireland) 
Act, 1874 (37 &> 38 Viet. c. 69), in granting a 
certificate for the renews! of a licence. 

Hence, certiorari do€«s not lie to quash the 
order and adjudication of the justices acting 
under s. 14 of the Licensing (Ireland) Act, 1874, 
or the certificate granted by them for the 
renewal of the licence, merely because the 
cinirtifo from the householders is informal 

eertaficate reqqiredl by s. 1 of 
the 183^,. must be 


IRELAND (Licensing Aet 3 )~-(uud'um(d, 
pcr.^oiiully bigued by the bis hoiibclinldeiN. 
Ukx (Mouee) V. xiETiiii?.! JJ. - - Div. Ct. 

f 1917 J 21. R, 347 

Limitations, Statutes of. 

See Limitations, Statutes oe, col 255. 

Local Government. 

Audit 

See above, Audit, col. 219. 

Local Government Board, 

See below, Rural District Councils, 

Public Health Acts, 

Owner ” — Notice — Service on receiver in 
minor matter — Abatement of nuisance — Voluntary 
payment — “ Impositions^ — Lease — Govenant — 
Public Health (Ireland) Act, 1878 (41 & 42 Vkt 
c. 52), ss. 2,110,111, 112,120. 

The deft, held from the |>lt. (who was a 
minor ward of Court) certain j)remises under a 
lease which contained a covenant to pay the 
rent “ clear above all taxes, charges, and impo- 
sitions whatsoever.” A nuisance existed upon 
the premises comprised in the lease, and the 
sanitary authority served a statutory notice 
under the Public Health (Ireland) A6t, 1878, 
upon B., the receiver over the minor’s estate as 
“owner,” calling for the abatement of tho 
nuisance, and requiring certain works to be 
executed. The works were duly executed, and 
proceedings by civil bill were, with the leave 
of the Lord Chancellor, instituted in the name of 
the minor, as pit., to recover the expense from 
the deft. : — 

Held, that B. wu-s not the owner -within s. 2 
of the Public Health (Heland) Act, 1878 ; and 
that, therefore, there had been no service upon 
tho owner of the notice prescribed by s. 110 of 
tho Act, 

Corporation of Bacup v. Smith, 44 Ch. B. 395, 
followed. 

Held, also, by Campbell C.J. and Madden J., 
that the works wore done voluntarily, and not 
under compulsion of the statute, and that tho 
expense incurred was not an “imposition” 
■within the terms of the deft.’s lease. Hackett 

Smith - Div. Gt. [Ir.) [1917] 2 I. R. §08 

Rural District Councils, 

Appointment andsalary of officers of councils — 
Control of the Local GovernmenU Board — Labourers 
(Ireland) Act, 1880 (49 S 50 Viet c. 59)--Local 
Government (Ireland) Act, 1898 (61 62 Viet 

<*. 37 ) — public Health (Ireland) Act, 1878 (41 tb 
42 Viet c, 52), IX. 

The ap^intment and salary of all officers of 
rural district councils discharging tho general 
business of those bodies, on tho true construc- 
tion of the Local Government (Ireland) Act, 
1898 (61 & 62 Viet, c. 52), s. 11, and tho Public 
Health (Roland) Act, 1878 (41 & 42 Viet. c. 52), 
s. 11, are subject to the control and approval of 
the Local Government Board. Rex v, Reddy 
Div, Ct (Ir.) [1917] 2 1. R. 477 
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Town, 

Existence, and extent of — Order of Local Govern’ 
ment Board defining boundaries — Certiorari hi- 
applicable — Towns Improvement {Ireland) Act, 
1854 (17 <& 18 Yict. c. 103). 

Wiiere a town seeks to adopt the provisions 
of the Towns Improvement (Ireland) Act, 1854 
( 17 & 18 Viet. c. 103), and the town at the date of 
the application has no defined boundaries, such 
town must have at least 1500 inhabitants 
according to the last census returns. The 
existence and extent of such town are matters 
of fact to be determined by the Local Govern- 
ment Board on such application. The unit 
selected by the census enumerator as a “ town ” 
is not necessarily the town as it actually exists, 
and is not the standard by which the existence 
and extent of the town under the Act are to be 
ascertained. 

The order of the Local Government Board ! 
finally approving of the adoption of the Towns 
Improvement (Ireland) Act, 1854 (17 & 18 Viet, 
c. 103), being made final and conclusive proof 
for all purposes by sect. 15 of that statute, can- 
not be quashed on certiorari. So held by the 
K. B. B. and the C. A. 

Rex V. L. Q, jB., 2 L. B. Ir. 316, overruled ; 
Rex V. L, O. B., 44 1. L. T. li. 176, apiDlied. Bex 
V , Local Goyeehment Boaed eoe Ireland 

C. A. [1917] 2 I. E. 454 

local Government Board. 

See above, local Government, col. 228. 

Lunatic. 

Sale of undivided share of lunatids land — 
Jurisdiction of Lord Chancellor — Lunacy Regu- 
lation (Ireland) Act, 1871 (34 35 Viet c, 22), 

ss,^ 63, 67, 74r-SeUled Land Act, 1882 (45 46 

Viet c, 38), s, 2, sub’SS, 5, 6 : s, 58, suh-s, 1 ; 
s. 62. 

A lunatic so found by inquisition was owner 
of an undivided share of lands as tenant in tail 
and also of an undivided share of other lands 
as tenant in fee simple : — 

Beld,^ by the Lord Chancellor, that ho had 
jurisdiotion under s. 63 of the Lunacy Begula- 
tion (Ireland) Act, 1871, to dire^ a sale of the 
lunatic’s share in the fee-simple lands to certain 
of the co-owners, and under ss. 58 and 62 of 
the Settled Land Act, 1882, to authorize the 
committee of the lunatic’s estate on her behalf 
to exercise the lunatic’s powers as a tenant for 
life under the Settled Land Acts, and to convey 
the share of the lunatic therein to the same 
persons in consideration of sums paid into Court 
to the credit of the matter. In re B. 

O’Brien L.C. [1917] 1 1. E. 344 

lunatic Asylums. 

Bee above. Audit, col. 210. 

Mandamus. 

See above, Audit, col. 219. 

Mortgage. 

' — Costs. 

See Moetgaqe, col. 281. 1 


lEELANB (Mortgage) —ronfauird, 

— Suit — Parties. 

See Paeties, col. 296. 

Huisance. 

— Sewer — Sewage — Stream — Unreasonable 

and negligent exercise of statutory 

power. 

See Nuisance, col. 2G3. 

Parties. 

See Parties, col. 2flG. 

Promissory Note. 

See EMERaENCY Legislation, col. lr>9. 

Public Health Acts. 

See above, Local Government, col. 228. 

Bates. 

Apportionment. 

Motions to make absolute two conditional 
orders for certiorari, w'liich had been obtained 
by the CcJrporation of Belfast to quash the 
apportionment of a rate and demand note. 
Two questions -were argued : (a) whether 

certiorari 'would lie ; (h) whether the guardians’ 
principle of apportionment "was right. No order 
made. Bex (Beleast Corporation) v. Beleast 
Poor Law Guardians 

Biv. Ct. [1917] 1 1. E. 443, n. 

Lublin Police District 

Police rate — Appertionment between county 
borough and outside area — Local Government 
(Ireland) Act, 1898 (61 ds 62 Viet c. 37), s, 65, 
sub-s, 2, s, 66. 

Under the Bublin Police Acts, as amended 
by the Local Government (Ireland) Act, 1898 , 
s. 66, sub-ss. 2 and 4, the Commr. of Police is 
entitled to raise for the maintenance of the police 
force an amount not exceeding eightpcnce in 
the pound on the annual value of the rateable 
hereditaments in the police district, which is 
I apportionable betw^een the city of Bublin and 
I the rest of the district according to rateable 
value. 

Pursuant to s. 65, sub-s. 1, of the Local 
Government (Ireland) Act, 1898, a revaluation 
of the county borough of Bublin was made by 
which the total valuation of the rateable here- 
ditaments in the boroiigh was largely increased. 
This revaluation came into force on Apr. 1, 
1016 

Held, by the C. A. (Sir Ignatius O’Brien L.C, 

I and Molony L. J., Bonan L, J* dissenting), 
afikming the decision of the M. B., that s. 65, 
sub-s. 2, of the Local Government (Ireland) Act, 
1898, applied to the police district as if it "was 
a union ; that, following the decision of tlio 
C. A, in Belfast Guardians v. Belfast CoTporalion 
(No. 1), [1910] 2 I. B. 534, the -word ‘^at” in 
s. 65, sub-s. 2, was to be construed as moaning 
“ before,” not “ after ” ; and that, therefore, 
the estimate and apportionment made in 
Mar., 1917, should have been made on the old 
valuation. A.-G. v, Bublin Corporation 

C. A, [1917] 1 1. E, 401 
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lEEMKD (Kates)— 

Poor Pate. 

Adjuslmeni of rent — RentcJiarge — Perpetual 
annuity — 'Local Government {Ireland) Acts, 1898 
to 1901 {61 <0 62 Viet c. 37 ; 1 Edw. 7, c. 28)— 
Poor Melief (Ireland) Act, 1838 (1 2 Viet. c. 56). 

By deed, dated ilan. 4, 1822, M. (in considera- 
tion of the payment of 1200Z., and other con- 
siderations therein mentioned) granted to A. 
and B., their heirs and assigns, a rentcharge of 
400^. (Irish), charged on lands situate in the 
urban district of B., which were not agricul- 
tural lands, to hold same from and after his 
decease on certain trusts. Ail the estate and 
interest of A, and B. in the rentcharge became 
vested in the pits. All the estate and interest 
of M. in the lands charged with the rentcharge 
were vested in the defts. as trustees, and they 
were in receipt of the rents and jirofits paid by 
the tenants, which rents had been adjusted by 
virtue of the provisions of the Local Government 
(Ireland) Acts, 1898 to 1901, and they claimed 
in making payment to the pits, of the rent- 
charge to deduct in every year half the standard 
amomit of poor rate, as defined by the Local 
Government (Ireland) Act, 1898 : — 

Held, that the defts. were entitled to make 
the statutory deduction. Hewsoh v. Gebene 
Barton J. [1917] 1 1. E. 123 

Kegistratioa of Title, 

See above. Land Acts, col. 226, 

Eenewable Leasehold. 

See. above. Land Acts, col. 226. 

Beads. 

See Highway, col. 190. 

Kural District Councils. 

See above, Local G-overnment, col. 228. 

Settled Land. 

— Appointment of trustees for purposes of 

Settled Land Acts. 

See Settled Land, col. 384. 

Settlement. 

See Settlement, col. 389. 

Towns Improvement (Ireland) Act, 1854, 

Sec above. Local Government, col. 229. 

Vendor and Purchaser. 

See Vendoe and Pxjechasee, col. 449. 

Water Bate, 

Public JimUh — Sanitary auilwrity^Bufal dis- ] 
ifict council — Absence of list or applotmeni hook 

— Validity of rate — Magidraies — Case stated — 

Poor Belief (Ireland) Act, 1838 (1 <fe 2 c. 66), 

. 66 ; Poor Belief (Ireland) Act, 1843 (6 <1? 7 Viet 

0 . 92), 8. 10 1 Public BeaUh (Ireland) Act, 1878 
*;441 42 F*cf. c. 52), s, 66. 

iA dietariot ©otmeiiin charging a water 
rate wdejff the Bublio Health (Ireland) Act, 1878 


IKEIABD (Water Bate)- continued, 

(41 & 42 Viet. c. 52), s. 66, is under no obligation ; 
statutory or other^use, to proimre a list or 
appiotment book such as is necessary to the 
valid charging of a poor rate, under the Poor 
Belief (Ireland) Act, 1838 (1 & 2 Viet. c. 56), 
s. 65, repealed and replaced by the Poor Belief 
(Ireland) Act, 1843 (6 & 7 Viet. c. 92), s. 10, and 
a water rate charged by a rural district council 
i by a resolution only, without the preparation of 
; such a list or book, may be a valid rate- 

Batlidnim B. D. G, v. Saul, 39 1. L. T. B. 270, 
considered. Noeth Dublin B. D. C. ». Walsh 
Div. Ct [1917] 2 I. B. 86 

Will. 

— Election. 

See Election, col. 154. 

IKBEMOVABILITY— Settlement— Poor law. 
See PooE Law, col. 306. 

IBKEVOGABLE POWEB OF ATTOBHEY. 

See Alien Enemy, col. 20. 

ISSUE. 

See Will, col. 459. 

ITALIAK DOMICIL — Donee of power of 
ax>pointniciit with. 

See PowEB OP ArroiNTBnsNT, col. 308- 

ITALIAB WILL. 

See PowEE OP Appointment, col. 308. 


JEWELLERY— Insurance. 

See Insueance (Loss), col. 205. 

JUDGE— Benefices Act, 1898. 

See Ecclesiastical Law, col. 151. 

— County court — ^Jurisdiction — ^Bankrupt 

See Bankbuptoy, col. 58. 

JUDGMENT— Bankruptcy. 

S'ee Bankeuptcy, col. 58. 

— Costs. 

See Chose in Action, eol. 82, 

JUDGMENT DEBTOE— “ TraveUing expenses ’’ 
— ^Betum fare. 

See County Couet, col. 120. 

JUDGMENTS ACT, 1838. 

See Emeegency Legislation, col. 100. 

JUDICIAL COMMITTEE (PBIVY COUNCIL)— 
Appeal. 

See Australia j Canada; Ceylon; 
Chaeixy ; Peize Couet ; South 
Aseica.; Stbaits Settlements. 
Appeal — Mestoraiion — Appeal allowed — ife- 
spondenis unrepresented owmg to fraud — Order 
in Council set aside — Practice. 

A respondent to a pending appeal to the 
Privy Council from Bengal arranged with a 
person in Calcutta, who fafeely represented him- 
self to be agent for a firm of London solicitors , 
that that firm should conduct the respondents’^ 
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JITBICIAI COMMITTEE (PEIVY COBEGIL)— 

mntlnued, 

case, and supplied Mm with money to remit to 
the firm for that purpose. The pretended agent 
gave no instructions and misappropriated the 
money, in consequence of winch the appeal was 
heard ex parte. The appeal was allowed, and 
on May 23, 1916, an Order in Council was made 
to that effect. The respondents in Jun., 1916, 
first became aware of what had taken place, and 
in Jul. petitioned that the judgment and Order 
in Council should bo set aside and the appeal 
restored. 

Upon the report and advice of the Judicial 
Committee, an Order in Council was made in 
accordance with the petition, subject to terms 
as to costs. Bam Nakayan Singh v. Adhindea 
NathMtjeebji - - J. C. [1917] A. C. 100 ; 

L. K. 44 Ind. Ap. 87 ; 86 I. J. (P. C.) 144 

Crimhuil law — Practice of Judicial Committee 
— Police diaries — Code of Criminal Procedure 
(F. 0 / 1898), 5. 172, suh-s, 2. 

The prerogative right to review the course 
of justice in criminal eases is exercised only 
where injustice of a serious and substantial 
character has occurred. The Judicial Committee 
does not advise interference merely because 
they themselves would have taken a difierent 
view of the evidence. Error in procedure may 
bo of a character so grave as to warrant inter- 
ference, as for instance where it deprives the 
accused of a constitutional or statutory right 
to bo tried by a jury, or by some particular 
tribunal ; or it may have been carried to such 
an extent as to cause the outcome of the pro- 
ceedings to be contrary to fundamental prin- 
ciples which justice requires to be observed. 
In a case of that character their Lordships will 
advise interference, although they think that 
the accused was guilty. Where, however, the 
error consists only in the improper admission 
of evidence, without which the same conclusion 
might properly have been arrived at, they will 
not so advise. The dominant question is 
whether substantial justice has been done. 

The appellant was convicted by a Sessions 
Court of murder, and was sentenced to death. 
Their Lordships agreed with the view of the 
judge upon the evidence. The fiourt of the 
Judicial Commissioner dismissed an appeal, 
and confirmed the sentence, submitted to it 
under s. 374 of the Code of Criminal Procedure, 
1898. That Court in its judgment, while agree- 
ing with the view of the trial judge upon the 
evidence, went on to point out chscrepancies 
between the evidence for the defence and 
statements in the police diaries connected with 
the case. By s. 172, suh-s. 2, of the Code any 
criminal Court may send for and use the police 
diaries, not as evidence, but to aid it in the 
inquiry or trial : — 

HeU, that the use made of the police diaries 
by the appellate Court was inconsistent with 
s, 172, sub-s. 2, of the Code and improper, but 
that, having regard to the evidence, and looking 
at the proceedings as a whole, substantial 
justice had been done and that an exercise of 
the prerogative should not be advised. 

Qimn-^mfress v. Manm (18§7) L Jj. R, 


JITBICIAL COMMITTEE (PEIVY COUNCIL)— 
eontinued* 

19 Allah. 390 (F. B.), as to the use of police 
diaries, approved. Eai* Singh v. The King- 
Empeeoe - - I. C. L. E. 44 Ind. Ap. 137 ; 86 
I. J. (P. C.) 140 ; 116 L. T. 621 ; 33 T. L. B. 

249 ; 61 S. J. 3dl 

See Canada, col. 09. 

Hearing — Notice as to [1917] W, H. 231 

— New Zealand. 

See Chaeity, col. 80. 

— Prize Court — Special leave to api^eal. 

See Pbize Couet, col. 331. 

JUDICIAL DISCBETION—Divorce. 

See Bivoece, col. 143. 

— Prize Court — Security for costs. 

See Pkize Coxjet, col. 331. 

JUDICIAL TEUSTEES ACT, 1896. 

See Moetgage, col. 282. 

JUEISDICTION— Admiralty, 

See Shipping, col. 392. 

— Appeal tribunal — ^Military service. 

See Aemy, col. 45. 

— Case stated — ^Non -service. 

See Aemy, col. 45. 

— Claimant out of — Prize Court — Security for 

costs. 

See Peize Cotjet, col. 331. 

— County court — ^Bankruptcy. 

See Bankeitptcy, coL 58. 

— Friendly society — Committee^ of manage- 

ment — ^Dispute — Expulsion . 

See Feibndly Society, col. 182. 

— Husband and wife — Disputes as to property. 

See Husband and Wipe, col. 195. 

■ — Income Tax Commissioners. 

See Bbvenue, col* 359. 

— Inferior Court — ^Habeas corpus. 

See Aemy,' coL 42. 

— Justices, 

See Aemy, coL 30, and Justices, 
col. 237. 

— Mandamus — Military law — Court of inquiry 

— Irregular proceedings. 

See Army, col. 30. 

— Prize Court. 

See Peize Court, col. 323. 

— Beotification — Disentailing deed. 

See Tail, Tenant in, col. 429. 

— Secretary of State — Deportation order — 

Alien. 

See Alien, col. 9. 

— Settled land — High Court in England — 

Appointment of trustees — Irish estates. 
* See Settled Land, col. 384. 

— Small Barmoto Court. 

See Mines, col. 277. 

Spocial Court. 

See South Apbiga (Bechuanaland 
Protectorate), col. 424. 
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JURISDICTION— 

' — Trade name. 

Sec Tbabe Naiib, coL 439. 

— Tribunal of appeal — London Building Act, 

1894, 

See Londox, col. 205. 

■ — Il'orkrncn’s compensation. 

See Wok-ksien’s Gosipensation, 
col. 503. 

JURY — Eailuro to revise list — Verdict — Ee- 
quote civil. 

See Canada (Quebec), col. 70, 

— Eight of trial by — ^Eogue and vagabond. 

See Justices, coL 240. 

JUSTICES. 

Action Against. See below, Protec- 
tion. 

Appeal, col 235. 

Case Slated. See Admy. 

Children, col 236. 

Claim of Might, See below, Juris- 
diction. 

Gonmciio7i, col. 230. 

Jurisdiction, col 237, 

Limitation of Thne, col 238. 

London. See London. 

Military Service. Sec Ahmy. 
Proieciion, col 238. 

Meniand, col 239. 

Eoguc and Vagabond. See below, 
Vagrancy. 

Summary JurUdiciion. See below, 
Vagrancy. 

Vagrancy, col. 239. 

Action Against. 

Sec below. Protection, col. 238. 

Appeal. 

Conviction — Detention in reformatory school 

— Mandamus — Dublin Police Act, 1837 (7 

Witt. 4 1 Vid. c. 25), s. 27 — Summary Juris- 

diction [Ireland) Act, 1851 (14 <& 15 Vid. c. 92), 
5. 23 — Malicious Damage Act, 1861 (24 25 

Viet. c. 97), s. 16-^OMldrcn Act, 1908 (SDdw.7, 
c. 67), s. 57 — Criminal Justice Admimisiraiion 
Ad, 1914 (4 c&f 5 Ceo. 5, c. 58), s, 43, sub-s. 11. 

The right of appeal given by s. 43, sub-s. 11, 
of the Criminal Justice Administration Act, 
1914, is not limited to cases where a fine or 
imprisonment is imposed. 

An appeal lies to quarter sessions from a 
conviction and sentence by a Dublin police 
mamstrate imposing detention in a reformatory 
tinder the provisions of the Children Act^ 1908. 

Bemble, s. 43 of the Criminal Justice Adminis- 
tration Act gives the same right of appeal in 
Ireland as in England in all cases of summary 
convlctibn. Bex v. Dubdin JJ. 

Div. Ct. (Dr.) [1917] g I, R. 45 


] JUSTICES — continufid, 

i Case Stated. 

I — Non -service. 

! See Aemy, col. 45. 

1 Children. 

i Youthful offenders — Maintenance at eaiiped 
I reformatory school — Place of residence — “ Actual 
i residence"' — Children Ad, 1908 (8 Edw, 7, c. 67), 

: 7L 

i A child of thirteen, living with his father 
j at S., constantly stole things, and was in the 
I habit of running away from S. to his aunt’s 
I house at 0., in another county. His aunt on 
i several occasions sent him back to 8. Ulti- 
I mately he stole certain articles when residing 
; with his aunt at C., for which offence he was 
: arrested and committed to an industrial school, 
j to be there maintained by the 0. local education 
authority. 

I Upon an application to justices by the C. 

I local education authority for an order trans- 
j f erring the liability to maintain the child to the 
j local education authority of S., on the ground 
I that S. was his place of residence, the justices 
i upon the evidence before them found as a fact 
i that the child came to 0. from S. without his 
father’s knowledge and consent, and that it was 
against his father’s wishes that the child left 
his home at S. They made an order transferring 
! the liability to maintain the child from the C. 
j to the S. local education authority t— 
j Held, that there was evidence upon which 
the justices could find as they did that the child’s 
I residence was at his father’s house at S., and that 
) the order transferring his maintenance from the 
C. to the S. local education authority was pro- 
perly made. 

Stohe-on-Trent Ccn‘poration v. Cheshire 0. 0. 
[1915] 3 K. B. 699 distinguished. WestBsding 
OP Yoekshibb C. C. V. Colne Cobpoeation 

Div. Ct. 15 L. G. R. 863 ; 82 J. P. 

14; 62S.J.160 

Claim of Right. 

See below. Jurisdiction, coL 238. 

^ Conviction. 

Petty sessmis — Certiorari — Uncertainty of 
! conviction — Offences charged disjunctively, afid 
! conviction general — Fisheries (Ireland) Act, 1869 
1(32 ds 33 Vid, c. 92), 16—^^ Ereding " or 

j “ making use of" a fixed engine. 
i A general conviction on a complaint wdikih 
' charges the deft, wuth “ erecting ” or “ making 
use of ” a fixed engine for the capture of salmon 
contrary to s. 16 of the fisheries (Ireland) Act, 
1 869 (32 & 33 Viet. c. 92), is bad for uncertainty, 
since ** erecting” denotes an offence distinct 
from ‘‘making use of” under that Act and 
section, and, consequently, two separate offences 
are disjunctively charged, the conviction not 
stating of w’hich offence the accused was 
convicted. 

M^ (Coyle) v. Tyrone JJ. 42 I. L. T. E. 
26 distinguished* Rex {J4.mes White) v. 
Qow JJ. - Div. Ct. (Ir.) [1917] 2 1. R, 3X0 
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Jurisdiction. 

Court illegally ccyuslikiied—Exdusioyi at 
adjourned hearing of a justice not a member of 
‘the bejich before tvliich the case began. 

The rule kid down and applied in Rex v. 
JDerry JJ, [1917] 2 I. B. 28o, namely, that 
where a case has been opened at petty sessions 
and is adjourned after the whole or a substantial 
part of the evidence has been taken, exclusive 
cognizance to hear and determine is vested in 
the justices before whom the proceedings were 
opened, is not affected where, to convenience 
a party, the evidence taken at the earlier stages 
is repeated at the adjourned hearing. Such 
repetition, made for such purpose, does not 
make the adjourned hearing a hearing de novo 
so as to allow a justice, not a member of the 
bench before whom the proceedings began, 
without the consent of such bench, to hear and 
determine, and the exclusion of such justice 
from adjudication is not wrongful. 

'rhe mere presence on the bench, at an 
adjourned hearing of a part-heard case, of a 
justice not a member of the bench having 
exclusive jurisdiction, not objected to till a 
late stage of the hearing, is not sufficient proof 
of assent by the justices ^ having exclusive 
cognizance to the participation of such justice 
in the hearing. Positive proof is required of 
such assent. Bex (Dobbyn) v. Belfast JJ. 

Piv. Ct. (Ir.) [1917] 2 I. E. 297 

Court improperly constituted — Petty sessiwis 
• — Adjudication on a part-heard case by a justice 
not one of the justices before whom the case opened 
— Exclusive jurisdiction of the prhnary Court-^ 
Petty Sessions (Ireland) Ad, 1851 (14 ds 15 
VicL c, 93), s. 20. 

It is a general rule, governing all judicial i 
procedure, recognized by statute and authdrity, 
that the judges before whom a case begins are 
the Court to complete the hearing and deter- 
mination ; and that whether there be an 
adjournment of the hearing or not, no judge 
other than the judges before whom the pro- 
ceedings began can, without the consent of 
such latter judges, intervene to hear or adjudi- 
cate. The act of a judge so intervening without 
consent would be a manifest ahatse of judicial 
powers. 

This rule is not altered or affected by the 
provisions as to adjournment contained in s. 20 
of the Potty Sessions (Ireland) Act, 1851 (14 & 15 
Viet. c. 93); and where a case is opened at 
-petty sessions, and, after the %vhole or a sub- 
stantial part of the evidence has been taken, 
is adjourned (either generally to the next 
sessions, or in particular to a specific day, 
hour, or place), no justice other than those 
before whom the proceedings opened should, 
without the consent of such latter justices, 
intervene to hear or determine the case at the 
adjourned hearing. 

An adjudication by a justice so intervening 
in an adjourned hearing of a part-heard case 
without consent of the original bench can be 
quashed on certiorari as being made without 
or in excess of jurisdiction. 


JIX STICES (Jurisdiction .) — conf Inued, 

Every adjournment of a hearing is a con- 
tinuation of the hearing, and must bo referred 
to the jurisdiction of the original bench before 
which the case began. Bex v. Londoxdekey JJ . 
Bex V. Habdy - Biv. Ct. (Ir.) [1917] 2 1.K. 283 

Trespass — Claim of right — Summary Tres- 
pass Jurisdiction (Ireland) Actf 1851 (14 J? 15 
VicL c. 92), s. 8 — Claim to a right impossible 
in law, 

I Where a deft, to a summons seeks to justify 
the act complained of as done in exercise of a 
right which could not exist in law'’, ho cannot 
have “ fair and reasonable grounds for a bona 
Me claim of right,” and the justices should 
convict. 

Where a deft, so seeks to justify a trespass 
and the justices convict, their order, though bad 
in form, will not be quashed on certiorari, a.s the 
Court will in such case exercise its discretionary 
power, and refuse to make the order absolute. 

The prosecutor w’as convicted of trespass on 
the lands of 0. He admitted the entry on the 
lands, but claimed it was made in exercise of a 
right of way. The right claimed was a public 
right of way from a public road across C.’s lands 
to a private bathing-place on the land of B., 
C.’s neighbour. The ' justices stated in their 
order that the right claimed was not “sub- 
stantially supported by evidence ” : — 

Held, that the right claimed being one 
impossible in law, the conviction \vas good ; 
and, even if the justices’ order as made was bad 
in form, the Court in its discretion would not 
quash it on certiorari. Bex v, Tyrone JJ. 

Div. Ct, (Ir.) [1917] 2 I. B. 9S 

Limitation of Time. 

— Summary proceedings. 

See EMSEaBNOY Legislation, col. 1 07, 
and Limitation, Statutes of, col. 
255. 

London. 

— Massage estalJishmont — Befusal of county 

council to register — Appeal-— Duty of 

magistrate on hearing apj)eal. 

See London, col. 267. 

Military Service. 

See Army, col. 30. 

Protection. 

Conviction confirmed by quarter sessions — 
Iss^ie of distress warrants by juslice — fJoninction 
and confrmation quashed by High Coiirt — Action 
agaimt justice for illegal distress — Justices'' 
Protection, Act, 1848 (11 cb 12 VicL c. 41), s, 0. 

The pit. was summarily convicted ]>y justiec^s 
and ffned, and on appeal to quarter Kc.ssions 
the conviction was confirmed. After the con- 
firmation, tho deft., a justice of the peace, 
issued distress warrants tmder which tho plt.’s 
goods were seized. Subsequently tho High 
Court made absolute rules nisi for a certiorari 
to quash the conviction and the confirmation 
on the ground that the original summons had 
not been properly served on the pit. The pit. 
then issued the writ in the present action against 
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JU st. ICES (Protection) — eonti /med. 

the jiiHticG \rIio issued the distress \\'aiTants, 

claiiiiirig damage.-; for an illegal di.stre.s.s : — 

IJclfi, Oiat the deft, was x)rotectcd by .s*. G : 
of the Justices’ Protection Act, 18J8, and that 
the action would not lie. 

Decision of Low J. affirmed. McVittie v. ! 
Maksdex - - C.A. [19n]2K. B. 878 ; 

86 1. J. (K. B.) 653 ; 15 L. G. E. 249 ; 

116 L. T. 629 ; 81 J. P. 109 

Eemand. 

Criminal law — Indictahle offence — Power of 
Metropolitan police magislrale to remand accused 
0)1 'bail for more than eight dags — MetropoUia)). 
Police Courts Act, 1839 {2 cb .3 Viet. c. 71), s. 36 — , 
Indictahle Offences Act, 1848 (11 d? 12 VicL c. 42), i 
5. 21- — Bummary Jurisdiction Act, 1879 (42 d? 43 
Viet. c. 49), ss. 24, 54 — CriminalJustice A(hniniS’ 
if at ion Act, 1914 (4 d; 5 Geo. 5, c, 58), s. 20. 

Kiile nisi for a mandamus directed to Mr. 
Garrett, one of the metropolitan police magis- 
trate.s, and to one Charles Aiighuet, calling upon 
them to show cau.se why the magistrate should 
not ]>roeeed to hear and determine an informa- 
tion preferred by Raymond Be Dryver again.st 
Aughueb for having, on Jul. 31, 1917, at India 
House, King,sv'ay, London, unlawfully and 
feloniously attempted to murder him. 

The Div. Ct. discharged the rule. In the 
particular circumstances the magi.stratc had 
a discretion to adjourn the hearing, and it 
could not be said that he had declined juri.s- 
diction. As to the point that he could not 
adjourn the hearing for more than eight days, 
a. 36 of the Metropolitan Police Courts Act, 
1839, empowered a metropolitan police magis- 
trate, in the case of a prisoner charged with 
felony or misdemeanour, to remand him on 
bail without limit of time. The pow'er there 
given to metropolitan police magistrates was 
not cut down by s. 21 of the Indictable Offences 
Act, 1848, or by ss. 24 or 54 of the Summary 
Jurisdiction Act, 1879, or by s. 20 of the 
Criminal Justice Administration Act, 1914. The 
magi,strate therefore had power to remand 
Aughuet on bail for a period exceeding eight 
daj's. Bex v, Gaeeett. Ex parte Be Bbyveb 
Div. Ct. [1917] W. B. 301 ; 34 T. L. R. 13 ; 

62 S. J. 104 

Rogue and Vagabond. 

See below, Vagrancy, col. 240. 

Summary Jurisdiction. 

See below, Vagrancy, col. 240. 

Vagrancy. 

Charge of frequenting street with intent to 
cornmit a fehny — “ Suspected person or reputed^ 
thieff^ ^Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 4. 

A person may be convicted as a rogue and 
vagabond under s. 4 of the Vagrancy Act, 1824, 
on a charge of frequenting a public place for the 
purpose of committing a felony, without its 
being shown that he has been previously con- 
•vioted, or that he has been a suspected person 
« reputed thief or has been known to have a 
bid cjharacter before the day on which the 


I JUSTICES (Vagrancy) — continued. 

|mcidcnt.s take place which lead to his arrest. 
; Hartley v. Ellnor - Div. Ct. 86 L. J. (K. B.) 

938 ; 15 L. 0. E. 775 ; 117 L. T. 304 ; 

81 J. P. 201 

Fortune tellbig — Intent to deceive — Ingre- 
dient of offence — Evidence fo)‘ defence — Vagrancy 
Ac#, 1824 (5 Geo. 4, c. 83), 4. 

Oil a charge of pretending to tell fortmie.s 
contrary to s." 4 of the Vagrancy Act, 1821, 
intent to deceive is one of the ingredients of the 
offence, and the person charged, who sets up the 
defence of an honest belief in bis or her own 
supernormal powers, is entitled to call evidence 
of witnesses to prove that he or she honestly 
believed himself or herself to possess the powers 
claimed to be exercised and bad no intent to 
deceive or impose on the public. 

8o held by Darling J. and Bankey J., 
Avory J. dissenting. 

Ilcg. V. Enticistle (1899) 1 Q, B. 816; (58 
L. J. (Q.B.) 580 discussed and explained. Davis 
V. Guery - - - Div. Ct. 15 L. 0. R. 923 

S^immary jurisdiction— Soliciting by male 
person — Might to trial by jury — Vagrancy Act, 
1898 (Cl (h 62 Viet. c. 39), s. 1 — Criminal Law 
Amendment Act, 1912 (2 c6 3 Geo. 5, c. 20), s. 7, 
suh-s. 2. 

A person charged before a Court of summary 
jurisdiction as a rogue and vagabond under s. 1 
of the Vagrancy Act, 1898, has no right to claim 
to bo tried by a jury under a. 17 of the Summary 
Jurisdiction Act, 1879, notwithstanding that 
the term of imprisonment which may bo 
imposed has been increased from three to six 
months by s. 7, sub-s. 1, of the Oiminal Law 
Amendment Act, 1912. Bex v. Bickixsox. 
Ex parte Geandolixi - Div. Ct. [1917] 2 
K. B. 393 ; 86 L. J. (K. B.) 1040 ; 
117 I. T. 189 ; [1917 j W. R. 166; 

33 T. L. E. 347 ; 81 J. P. 209 

JUSTIPICATIOH — Bismi.ssal — Servant — 
Commission — Salary for current period. 
See Master axe Servant, eoi. 272. 


KING’S ENEMIES— Adhering to. 

See Criminal Law, col. 133. 

KING’S PEOCTOE— Plea— Answer to. 
/S^ee'!L)ivoRCB, col. 146, 

KNOWLEDGE AND APPROVAL — Will — 
Presumption of. 

See Probate, col. 334. 

LADING— Bill of. 

See Shipping, col, 393. 

LAND— Compulsory purchase. 

See Compensation, col lOL 

— Occupier — Highway — ' Obstruction — 

Tree fallen across highway — Liability. 
See Highway, col 191. 

— Sale of — Alien enemy— Power of attorney. 

/8ee Alien Enemy, col 20. 

LAND TAX— Bedemption. 

See Beventte, col 36L 
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lAlBIOBB AI^B TEHAHT. 

Agricultural Holding ^ coh 241. 
Assignment. See below. Lease, 
Covenant See below, Lease. 

Disiressj col 242. 

Forfeiture. See below. Lease. 
Furnished Lodgings, col 243 
Holding Over. See below. Lease. 
hisurance. See below, Lease. 
Landlord's Froperty Tax, col. 243 
Lease. 

Covenant. 

Assignment, col 244. 

Insurance, col. 245 

Qakt Mnjoymeyit, col 24(3 

Eencwal, col 246. 

Mepair, col. 247. 

Statutory Expenses, col. 249. 

Term. 

Holding Over, col 249. 

Reversionary Lease, cot 250. 

Uncertainty, col 250 
Lodger. Sec above, Furnislxed Lodgings. 
Nuisance. See Nuisance. 

Re-entry, See Conveksion. 

Rent, Increase of. See Emekgency 
Legislation. 

Repair, See above, Lease. 

Undertenant See above. Distress. 
Waiver. See above, Lease, 

Agricultural Holding. 

Lease — nse or cultivation as a marlcct 
garden *’ — Planting of fruit trees — Co7isent of land- 
lord — Compensaiion — Agricultural IIoMvngs Act, 
1908 (8 Edu\ 7, c. 28), 5. 2 ; 24, suh-s. 2. 

Mokse Dixon - C. A. [1917] W. H. 274 ; 

117 L. T. 590 

Tenancy agreement — FroMhitmi against sell- 
ing off produce — Powers of tenant-~-Lasi year of 
term — Agricultural Holdings Act, lw8 {8Edw. 7, 
c. 28), s. 26 — Contract for sale — Material date — 
Sale of Goods Act, 1893 (56 dh 57 Viet c. 71), 5. 4 
— Hate from which tenancy commences. 

The provisions of s. 26 of the Agricultural 
Holdings Act, 1908, giving the tenant po'wer to 
dispose of the produce of his holding, do not 
apply to the year before the expiration of the 
tenancy. Accordingly, where a tenancy agree- 
ment prohibits the tenant from selling produce 
ofi Ms holding, h© cannot by virtue of anytMng 
contained in the section sell ofi during the last 
year of his tenancy the produce of any previous 
year. 

In a dispute between a landlord and his 
tenant as to the’ date upon which the latter sold 
produce of his holding to a third party : — 

Held, that the material date was the actual 
date when the contract for sal© was made and 


LANDIOED AND TENANT (Agricultural SlBld- 

ing) — continued. 

not the date when, as between the contracting 
parties, the contract for sale became enforceable 
within s. 4 of the Sale of Goods Act, 1893. 

A tenancy or term was granted “ from ” 
Mar. 25:— 

Semhle, following Achland v. Lufley (1839) 
9 Ad. & B. 879 and Sidehotham v. Holland [1895] 
1 Q. B. 378, that the tenancy commenced at 
midnight on Mar. 25. 

On tMs point the head-note to Sidehotham v. 
Holland (supra) goes beyond the judgment of 
the Court and is misleading. Megqeson v. 
Groves - - Peterson J. [1917] 1 Oh. 158 ; 

86 L, J. (Ch.) 145 ; 115 L. T. 683 ; [1916] 
W. H. 378 ; 61 S. J. 115 

Assignment. 

See below. Lease, col. 244. 

Covenant. 

Sec below, Lease, coL 244. 

Distress. 

Postponenmii of landlord’’ s right to distrain — 
Subsequent removal of goods by purchaser fro 7 n 
tenant — Causa of actioyi — Cotirls {Eincrgcncy 
Powe7's) Act, 1914 (4 db 5 Geo. 5, c. 78), s. 1. 

Dickinson v. R. Simmonds & Son 

Bailhache J. [1917] W. N. 256 

Seizure of privileged goods — Value of privi- 
leged goods left after distraint — Onus of proof — 
Law of Distress Ainendmeni Act, 1888 (51 cb 52 
Viet c. 21), s. 4 — County Courts Act, 1888 
(51 db 52 Viet c. 43), s. 147. 

Aj)peal from Whitechapel County Court. 

The pit., a tailor’s pressor, was tenant to the 
deft, of a house in the Mile End Road, at a 
weeldy rental of 135. On Nov. 21, 1916, the rent 
w’as in arrear to the amount of it IZs. The deft, 
caused a distress to bo put in for the rent, and 
among the goods seized was a sewing-machine. 
The x>lt. then brought this action, claiming 
that the sewing-machine had been wrongfully 
distrained in contravention of s. 4 of the Law of 
Distress Amendment Act, 1889. At the trial 
the county court judge, at the close of the plt.’s 
case, entered judgment for the deft, on the 
ground that the pit. had failed to give evidence 
that the deft, did not leave 52. w^orth of bedding 
or wearing apparel on the premises after tho 
distress. The pit. appealed. 

The Div. Ct. held, affirming tho county court 
judge, that the onus lay upon the pit. prove 
that the deft, had not left 52. worth of wearing 
apparel, bedding, or tools of trade, upon the 
premises. Gonsky t\ Burrell 

Div. Ct. [1917] W. N. 357 ; 62 S. J. 175 

Undertenanfs goods — Full annual value of 
premises — Evidence — Law of Distress Amend- 
ment Act, 1908 (8 Edw. 7, c. 53), 5 . 1. 

Tho deft, let a house and promises to S. at 
502. a year, S. covenanting to do repairs and 
pay rates and taxes. S. sublet the house to the 
pit. at 85. a week, jpart of the agreement 
between S. and the pit. being that 8. should 
remain in the house as a boarder and pay the 
pit. 11 a week for board and lodging, aiid S. 
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LAHKOEB AKB TENANT (DisfTess)-~^tf;2!5i?. 
contiiiiied to bo liable for the rates, taxes, and 
rex>airs. The doft. afterwards levied a distress 
for rent owed to iiiin by S. and seized furniture 
wliicli was claimed by the pit. In an action by 
tho pit, against tho deft, for tho value of the 
goods distrained upon, tlie pit. contended that 
s^iio was protected from distress by s. 1 of the 
Law of Bistress Amendment Act, 1908, as 
being an undertenant liable to pay a ronti 
amounting to the full annual value of the 
premises. The jury found that the pit. was 
paying the full annual value, and judgment 
was given for the pit. : — 

EeU, on the evidence, that, there being no 
evidence that the pit. was paying the fuli 
annual value within the section, judgment must 
bo entered for the deft. 

Appeal from judgment of McCardie J. 
(33 T. L. R. 117) allowed. Parsoks v. Ham- 
BRIDGE - - - - 0. A. 33 T. It. E. 346 

Forfeiture. 

See below. Lease, col. 248. 

Furnished Lodgings. 

Implied warranty as to fitness of tenaiU, 

There is no implied warranty on tho taldng 
of furnished lodgings that the intending tenant 
is a fit and proper person to occupy them and 
is not sutlering from an infectious disease. 
Hdmphbeys V . Miller - - C. A. [1917] 

2 K. B. 122 ; 86 L. J. (K. B.)"llll ; 

116L.T.668; 38 T. L. E. 116 

Holding Over. 

See below. Lease, col. 249. 

Insurance. 

See below, Lease, col. 245. 

Landlord’s Property Tax. 

Arrears of reiii — Insolhcnt company — Be- 
ceiver for debeiUure-hokUrs — Agreemeifd io pay 
rent during occupation — Deduction of tax on 
arrears of previous finfiucial year — Income Tax 
Actf 1842 (5 c& 6 Viet. c. 35), s. 00, Sched. A, 
No. 1 F., Buie ^--Income Tax Act, 1853 (16 17 

Viet. e. 34), ss. 35, 40 — Bevemic [No. 1) Act. 
1864 (27 cb 28 Vid. c. 18), .s. 15. ^ 

On taking x)osscssion of an insolvoni co.’s 
promises a receiver and manager appointed in 
May, 1916, in a debenture- holders’ action agreed 
with the landlord to x>ay rent during his occu- 
pation at the rate reserved by tho leases. 

Being subsequently required to pay land- 
lord’s property tax for tho financial year 1915-16 
anterior to his aj)pointment, for which year no 
rent had been paid, the receiver paid the tax 
and deducted it from Ms first payment of rent 
in the current financial year 1016-17. 

Meld, (a) that tho deduction was lawful 
under the Income Tax Act, 1842, s. 60, Sched. A, i 
ISo. IV., Buie 9, and the Income Tax Act, 1853, 
s* 40, and (h) that it was not precluded , by the 
agreement. 

In re Sturmey Motors, Ld. [1913] 1 CM 16 
applied. In re Haxmak, Christy & Lilly, Ld. 
(Ho. 2). Christy v. The Co. - Astbury J. 

[19171 1 OM 645 ; 86 L. J. (Ch.) S80; 116 
: " L. T. 467 5 [1917] W. K, 75 


LAHDLOEB AHB TEHAHT (Landlord’s Property 
Tax) — eo^dmwd. 

Tayment of rent — Deduction of property tax 
hy tenant — Payment hj tenant io collector of 
tax — Productmi of collectors receipt to landlord 
—Income Tax Act, 1853 (16 <£? 17 Ffd. c. 34), 
s. 4:—Bevenue (No. 1) Act, 1864 (27 <1* 28 Vick 
c. 18), s. 15. 

IFhere a tenant covenants with his landlord 
to pay the rent of the demised promises, the 
landlord is entitled, before being called upon 
to allow, by way of deduction from or discharge 
of rent duo from tho tenant, a payment of pro- 
perty tax made by the tenant to the Inland 
Revenue authorities, to see the collector’s 
receipt for the payment of the tax. The landlord 
is not bomid to go to the tenant for the purpose 
of inspecting tho receipt ; it is the duty of the 
tenant to take it to tho landlord. North 
London and General Prorerty Co. v. 
Moy, Ld. - - Low J. f 1017] 2 H. B. 617 ; 

86 L. J. (K B.) 1362 ; 117 L. T. 370; 

[1917] W. N. 217 ; 33 T. L. E. 442 

Lease. 

CovPMant. 

Assignment, 

Covenant hy lessee for self and assigns not io 
subdet without lessoVs consent — Sub-lease — • 
Further suh-lcase hy sub-lessee without consent — 
Liability of lessee. 

Where a lessee, who has covenanted for 
himself and his assigns that ho will not sub-let 
or part with possession of the premises without 
the consent of the less'^r, sub-lots them, the 
lessor, cannot, if the sub-lessee further sub-lets 
without his consent, complain of such further 
sub-lotting as a breach of covenant by tho lessee, 

' A sub-lessee is not for that puiq-yoso an assign. 

C. let premises to wiio covenanted for 
himself and his assigns that he would not sub-lot 
or x^art with x>ossession without tho consent of 
C. W. sub-let the premises to B., w'ho similarly 
covenanted not to sub-lot or part with possession 
without the consent 6i W. B. sub-lot to i?. with 
the consent of W. but without tho consent of 
C. 

Held, that tho fact of W. consenting to the 
sub-lease to F., and thereby allowing F. to lake 
possession of the promises, did not amount to 
a x>arting with^ho possession by W. or his assign 
so as to constitute a breach of his covenant not 
to part with the possession without O.’s consent. 
Mackijsick V . Carmichael 

Atkin J. [1917] 2 K. B. 581 ; 117 L. T. 372 ; 

[1917] W. N. 218 ; 33 T. L, E. 497 

Covenant not to assign without licence — 
Assipimmt of lease io a company — Voluntary 
liquidation — Assig7ime7it by liquidator vnihout 
licence — Breach of covenafit • — Measure of. 
damages. 

A CO. wore assignees of a lease containing 
a covenant by the lessee not to assign the 
demised premises without tho lessors’ previous 
licence and consent in writing, not to be un- 
reasonably withheld in case of a rosx>eo table 
^ and responsible person being offered as tenaiit. 

I The CO. wont into voluntary liquidation, in 
I which the liquidator without the licence or 
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LAHDIiOEB AHB TEHAET (Lease) — continued, 
conscat of the lessor assigned the lease without 
oilcfing a rosiionsiblo person as tenant : — 

J/cw, that tills constituted a breach of the 
covenant not to assign. 

In re Miggs [1001] 2 K. B. 16 distinguished, 
Ileld^ also, that the lessor electing to avoid 
the lease could assess once for all the amount 
which he had lost by having an insolvent tenant 
instead of the co., and could jirove for that 
amount in the liquidation, and was not bound 
tOL wait and prove for each quarter’s rent as it 
fm due. Cohen v. Pofuear Restaurants, Ld. 

Rowlatt J. [10171 1 K. B. 480 ; 86 L. J. 

(E:,B.)617; 116 L. T. 477; 

33 T. L. R. 107 

Insurance, 

Afrcraft fisl's — Coimiant to imure against 
loss or damage hj fire — Poll eg to he effected m 
named com’pmiy — Usual policy at date of lease — 
U'ar risks excepted — Gonstruction of cone7iant, 

A covenant by a lessee to insure with a named 
CO. or a specified class of cos. by means of a 
policy against loss or damage by fire a covenant 
to effect such a policy as is tho usual ji'^hcy 
of the cos. in question at the dato of the lease 
or clr.e such a policy as may from time to time 
bo usual during tho currency of tho lease, and 
ihereforo tho covenant does not bind the lessee 
to insure against loss or damage from fire caused 
by hostile aircraft, where neither at the date' of 
the lease nor during its currency did any co.'s 
policy of insurance against fire cover such loss or 
damage. 

Pnlayde, Ld. v. Poheris [1917] 1 Ch. 109 
distinguished. Upjohn v. Hitchens. Upjohn 
Ford - - Roche J. [1917] W. IT. 356 : 

34 T. L. R. 79 ; 62 S. J. 143 

hisurance against “ loss or damage hy fire ” — 
Insurance against fire except vdien caused hy 
foreign enemy'' — Alleged custom as to such 
insurrt7icc being a compliance iviiJi the covenant. 

in a lease granted by R. in 1913, the lessee 
covenanted to repay R.'tho sums expended by 
It. in insuring the demised property against 
‘‘ loss or damage by fire to keep the x)ropcrty j 
in repair “ except in case of destruction or 
damage by fire ” ; and at tho expiration of the 
lease to give up to tho lessor, “ damage by fire 
excepted,” the demised |>roporty in good repair. 
R, covenanted at all times durin-^ the term to 
insure and keej) insured the demised property i 
“ against loss or damage by fire in some insur- 
ance office of repute ” in a named sum, and 
further that, in the case of destruction of or 
damage to the demised premises by fire, she 
would “ lay out all moneys received in respect 
of such insurance in rebuilding or reinstating 
.... the |)remisGs so destroyed or damaged, 
and in case such moneys” should “ bo insuffi- 
cient for such jiurpose, she ” would “ make good 
such insufficiency out of her own moneys.” A 
policy of insurance against Jfirc was efiected in 
the names of tho freeholders, R., and the lessee 
of R. in an office of repute w’-hoso policies, 
including tho one in the present case, exempted 
the office from liability for “loss or damage by 
or happening through” certain events, includ- 
ing “ invasion, foreign enemy,” and “ military 


lAHBLORB AHB TElfAHT (Imm^—conlfHed. 
or usurped power.” In 1915 tho demised 
property was destroyed by fire caused by 
incendiary bombs dropped by enemy aircraft. 
The Court was satisfied that, although policies 
of insurance against fire issued by offices of 
repute always exempted tho offices from liability 
for fires caused by military operation, their 
exemption clauses difiered considerably in other 
respects : — 

Hdd, that the words “loss or damage bj 
fire ” must be construed in their strict and 
primary and not in any secondary sense, and 
that the lessor was liable under her covenant 
for the loss which had occurred. 

Proposition II. in Wigram’s Extrinsic 
Evidence in Aid of the Interpretation of Wills, 
3rd ed., p. 17, approved and applied to tho 
construction of documents other than wills. 
Enlayde, Lb, v. Roberts - - Sargant J. 

[1917] 1 Ch. 109 ; 86 L. J. (Ch.) 149 ; 

115 L, T. 901 ; [1916] W. K. 376 ; 

33 T.Ii.B.52; 61 S. J. 86 

Quiet Enjoyment. 

Construction — “ Claiming frorn or u?idcrP 

By an indenture in 1908 Daniel Griffiths and 
Robert M»artin, the pits., trustees of the will of 
William Webb, who had died prior to the lease 
hereinafter mentioned, demised to thC5 deft, a 
piece of land, with the messuage then in course 
of erection on it, for a term of uiuety-ninc y(‘ar.s 
from Jun. 24, 1904, at a yearly rent of 11. 
deft, covenanted to complete the messiiago and 
keep it in repair, and yield it up in good repair 
at the end of the term. Mines and minerals, with 
liberty of working and liberty of v^atercourse 
from adjoining property, w^erc excepted and 
reserved. Tho lease contained this covenant : 
“ The lessors as to their own respective acts and 
deeds hut not further or otherwise do hereby 
respectively covenant with the lessee that, tho 
lessee paying tho rent hercl^y reserved and 
observing and performing tho covenants and 
conditions herein contained and on his part to 
, bo observed and performed, shall and may 
I quietly possess and enjoy the said premises 
during the said term without any lawful internip- 
tion from or })y tho lessors or any pc'rson right- 
fully claiming from or under them.” The mines 
underlying tho demised premises had by au 
indenture in 1896 been demised by the then 
trustees of the will, the pit. Daniel Griffiths and 
I H. J. Shenton, who ’was succeeded by tho pit. 
R. Martin, for a term of sixty years to a colliery 
CO,, which was empowered to work tho minerals. 
The messuage was completed, and the deft, 
alleged that it suffered damage hy subsidence. 
The pits, issued a summons to determine, upon 
the assumption that tho damage (if any) was 
caused by proper w'orking by the colliery co., 
whether the pits, or either of them were or was 
{irrespective of tho exception and liberties in the 
surface lease) liable for such damage. 

Younger J. held that Griffiths alone w’as 
liable. In re Orippitbs. Griffiths v. Rio os 
Younger J. [1917] W. 61 ; 61 S. J. 268 

Renewal. 

Vendor a7id purchaser — Title — Lapse of time 
— Validity* 
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IAEDI'OED and tenant (Lea.si')—eontinved. 

A lease contained a covenant for renewal 
every thirty years during a period of 999 years, 
no time being fixed within which the lease was 
to be renewed. In 1913, nineteen years after 
the expiration of the previous lease, a tenant 
for life of the premises granted a renewal to the 
lessee, who had remained in possession, paid the 
rent, and observed the conditions of the lease. 
On the sale of the lessee’s interest the purchaser 
challenged the validity of the renewal on the 
ground that it ivas out of time : — 

Eeld, that the mere lapse of time did not 
render the renewal inoperative, and that, except 
in a case where time was of the essence of the 
contract, no distinction could be drawn between 
the powers of an absolute owner and those of 
a limited oumer to grant a renewal. Allen d. 
Mtjephy - - C, A. (Ir.) [1017] 1 1. B. 484 

Repair. 

Detennmation of lease — Govenani io do specific 
repairs in a particular year — Notice by lessee io 
terminate lease during currency of year — 
Liability of lessee under the covermnL 

Where a lease contains a covenant to execute 
specific repairs in a particular year, if the lease 
shall be then subsisting, the obligation to per- 
form the covenant attaches as soon as the year 
begins, and the fact that the lease is determined 
by the lessee by notice expiring before the end 
of the year does not relieve the lessee of his 
obligation to perform the covenant. 

A lease contained (inter alia) the following 
covenant by the lessee : And wHi in the year 
1909, and also in the year 1916, if this lease shall 
so long last paint varnish and grain all the inside 
wood and iron work usually painted varnished 
or grained of the said demised premises with 
three coats of good oil and white lead paint in a 
proper and workmanlike manner.” 

The lessee died in 1915, and his executors, 
under a power in that behalf contained in the 
lease, gave six months’ notice to the lessor to 
determine the lease on Mar. 3, 1916. On the 
determination of the term, the covenant not 
having been performed, the lessor claimed 
damages for the breach of it : — 

Meldf that the executors wore liable. Kirk- 
LINTON V, Wood - Lush J. [1917] 1 K B. 832 ; i 
86 I.. J. (K. B.) 319 ; 115 L. T. 920; [1916] 
W. N. 481 ; 83 T. L. E. 108 ; 61 S. J. 147 

Determination of lease — Lessee — Breach — 
Bower for lessee to determine lease — Notice to 
determine — Condition precedent — Repairs com- 
menced before hut completed shortly after expira- 
tion of notice — Invalid notice, 

A lease for a term of years contained the 
usual covenant by the lessee to repair and 
deliver up in good and substantial repair the 
demised premises, with a proviso that if the 
lessee should desire to cletermino the lease at 
the expiration of the third, seventh, and four- 
teenth year of the term and should of such 
desire give six months’ previous notice In 
writing to the lessor, “and shall pay all the 
rent and perforin and observe all the covenants 
herehibefore reserved and contained and on 
th^ part of the lessee to be paid, performed and 
obeyed up to such determination, then and 


LANBLOBD AUB TEBAHT 

in such case immediately after the expiration 
of the said term of three, seven or fourteen 
years as the case may be this lease and the 
toim hereby granted shall absolutely cease and 
determine but without prejudico to the remedies 
of either of the parties hereto against the other 
in respect of any antecedent claim or breach 
of covenant.” Under this proviso the iosseo 
gave the lessor a six months’ previous notice 
in writing to determine the lease at the expira- 
tion of the seventh year of the term and, 
premises being out of repair, eommencod repaim 
shortly before and completed them a few da^^s 
after the date for the determination of the 
lease : — 

Held, that the performance of the covenant 
to repair was a condition precedent to the 
determination of the lease notwithstanding the 
qualifying words “without prejudice,” &c., 
concluding the proviso ; and that, the condition 
not having been fulfilled, the notice was bad 
and the lease had not determined. 

Grey v. Friar ( 1854) 4 H. L. C. 505 followed. 
Rurcu V, Farrows Bank, Ld. - Neville J. 

[1917] 1 Ch. 606 ; 86 L. J. (Ch.) 400 ; 
il7 L. T. 8 ; [1917] W. H. 112 ; 

61 S. J. 883 

Qualification — Lessee “ being allowed all 
necessary materials'" for repair — Construction — 
Qualification of lessee's covenant, not covenant 
by lessor — Custom — Inconsistency with lease. 

In the lease of a farm for twonty-ono years 
the lessee covenanted with the lessor that ho 
would “ from time to time during the said tenn 
at his o\TO cost^ (being allowed all necessary 
materials for this jjurposo (to be previously 
approved in writing by the lessor) and carting 
such materials free of cost a distance iiol 
exceeding five miles from the farm) wIkmj and 
so often as need shall require well and sub- 
stantially repair and maintain th(i farm house 
&c. to the said premises belonging ” : — 

IlrM by Mscouiit' Reading C-.d. and Ri«llcy J., 
Lord (joleridgo J. dissenting, that then) was no 
covenant by the lessor to supply materials 
necessary for the proper repair 'and inaiu- 
fceiiance of the demised prcinisos, but only a 
qiialificarion of or condition precedent to the 
lessee’s liability to repair. 

Held, furtfjler, that evidence of a cust/mi 
that “the landlord provides the tenant with 
I materials necessary lor the proper repair and 
maintenance of the demised premises and the 
tenant repairs and maintains the same with 
such materials and provides the necessary 
cartage” was inadmissible inasmuch as it 
would be inconsisiont wuth the terms of tho 
lease w'hich dealt with tliis subject in a par- 
ticular manner. Westacott v. Hahn - Biv. Ct. 

[1917] 1 K. B. 605 ; 86 I. J. (K. B.) 956 ; 

116 L. T. 732 ; ,[1917] W. N. 54 ; 

83 T. L. B. 193 ; 61 B, J. 253 

Waiver — Covenant to repair. Breach of — 
Lessee — Acceptance of rent after notice io repair — 
Waiver of forfeiture-— Continuing breach— Neces- 
sity of fresh notice — Oojiveyancing and Law of 
Property Act, 1881 (44 ^ 45 Yict c. 41), s. 14, 
subs, 1. 
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LATOIOED AHD TEHAHT (Lease) — coatimied. 

Tiie deft, wa.;! tenant to the pits, of a house 
under a lease containing a covenant to repair. 
9’iie house being out of repair, the ]>Its. served 
the deft, with a notice under the Coiiveyaiicing 
Act, I8S1, of the breach of the covenant, 
together with a requisition to repair vitliin 
three months and a schedule of the repairs 
required to be done. Subsequently the pits, 
accepted from the deft, a half-year’s*^rent which 
had accrued due since the date when the notice 
expired. In an action to recover possession of 
the premises in respect of the continuing breach 
of covenant arising out of their non-repair since 
the date when the rent so accepted became 
due ; — 

Held, that, as the only object of the notice 
imder the Act was to inform the tenant what 
she was required to do, no new notice was 
necessary to support the action, even though 
so long an interval as twelve months had elapsed 
between the date of the expiry of the notice 
and the commencement of the action, and 
though the tenant had done a portion of the 
required repairs in that period, so that the 
physical condition of the premises which she 
was required to make good was not the same 
when the action was brought as when the notice 
was given. The tenant knew what she had 
been required to do and what she had left 
undone, and that was sufficient to keep the 
notice applicable. 

Pmiion V. Barnett [1898] 1 Q. B. 276 and 
Ouillemard v. SilMfilhorne (1908) 99 L. T. 584 
considered. New Biver Co. v. Crumpton 
Eowlatt J. [1917] 1 K. B. 762 ; 86 L. J. 

(K. B.) 614 ; 116 L. T. 569 ; 

[1917] W. N. 78 

Statutory Expenses. 

Covenant hy tenant to pay expemes required 
hy fiiiwe statute — Provision of fire escape — 
A^pportionment of expense — Just and equitable 
in the eircimistances of the case ” — London Build- 
ing Acts {Amendment) Act, 1905 {^Edw.l, c. ceix.), 
s, 20. 

Monro v. Lord Burghclere 

Biv. Ct [1917] W. N. 387 ; 34 T. L. E. 131 

Term» 

Holding Over. « 

Expiration of term — Lease — Tenancy from 
pear to year — No agreement in writing — 
Assignee oj reversion — Eight to sue on covenants 
in lease — Conveyancing Act, 1881 (44 d; 45 Viet. 
c.41),«. 10. 

By s. 10 of the Conveyancing Act, 1881, 
Rent reserved by a lease, and the benefit of 
every covenant or provision therein contained, 
having reference to the subject-matter thereof, 
and on the lessee’s part to be observed or per- 
formed, and every condition of re-entry and 
other condition therein contained, shall be 
annexed and incident to and shall go with the 
reversionary estate in the land, or in any part 
thereof, immediately expectant on the term 
granted by the lease, notwithstanding severance 
of that reversionary estate, and shall be capable 
of being recovered, received, enforced, and 


lANDLOSD AND TENANI (Lease-)— co:0c!mted. 

taken advantage of by the person from time to 
time entitled, subject to the term, to the income 
of the whole or any part, as the case may require, 
of the land leased ” ; — 

Held, that the section does not apply to a 
lease which is not in writing. 

Where, therefore, the tenant of a house for a 
term underaleasebydeedeontaininga covenant 
to repair held over after the expiration of the 
term, no further document being signed, as 
tenant from year to year upon the terms of the 
expired lease so far as they were applicable to 
such a tenancy, and the reversion was subse- 
quently assigned : — 

Held, that the assignee of the reversion was 
not entitled to sue the tenant for breaches of the 
express covenant to repair contained in the 
expired lease ; nor was he entitled to demand 
that the tenant should execute a lease so as to 
enable him to sue upon the covenant, Blane 
y. Francis - - C. A. [1917] 1 E. B. 252 ; 

86 L. J. (K. B.) 364 ; 115 L. T. 850 ; 

[1916] W. N. 394 

Reversionary Lease. 

Inter esse termini — Rule against perpetuities — 
Land registry, 

Mann, CRossman & Paulin, Ld. v. Hind 

Neville J. [1917] W. N. 324 ; 

34 T. L. E. 39 ; 

62 S. J. 54 

Uncertainty. 

Rule as to time certain — Lease for period of 
war — Intention of parties. 

The pits, in Mar., 1916, informed the deft, 
that they would let certain premises to him 
for the period of the war, the rent payable 
weekly,” and they said that they did not intend 
that he should be subject to a week’s notice. 
The deft, agreed to these terms, and the parties 
entered into a formal agreement by which the 
pits, let the premises to the deft, “for tlio 
period of the war at a weekty rent of 31. 5s. (kl., 
payable weekly,” In an action by the pits, 
to recover possession on the footing that the 
agreement was void for uncertainty as a lease 
for years and only created a weekly tenancy 
or a tenancy at will : — 

Held, that even if a lease for years must he 
for a period of time which was certain or w^ch 
could be rendered certain, yet as the intention 
of the parties was that the tenancy should be 
for the period of the war, and as this intention 
could have been carried out by a lease extending 
over a long period but terminable at the end 
of the war, effect must be given to that inten- 
tion and the pits, could not recover. Great 
Northern Ry. Co. v. Arnold - Eowlatt J. 

33 T. L. E. 114 

Lodger. 

Bee above, Burnished Lodgings, qol 
243. 

Nuisance. 

— Overhanging trees — Lessor’s duty to lessee. 

Bee Nuisance, col. 291. 

Ee-entry, 

Bee Conversion, col, 115. 
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LAN^StOED AHL TENAJST— 

Bent, Increase of. 

Hae EMEKGENflY LeGISL-VTION', col. 171. 
Eepair. 

Sep. abo^e, lease, col. 247. 

TTnder tenant. 

Bee above, Distress, col. 242. 

Waiver. 

See above, lease, col. 248. 

LAIJDLOBB’S PBOBEETY TAX. 

See L^ikblord anb Teitant, col. 243. 

LAHDS — Bailway — ^Exemption from taxation 
— Canada (British Columbia). 

See CAiTABA, col. 70. 

r4AST YEAB OF TEEM. 

See Lakbloei) ajtb Tenaitt, col. 241. 

LATENT TDBEECULOSIS— Accident. 

See Insurance (Accibent), col. 201. 

» LAWFULLY SWOBN AS A WITNESS.” 

See Criminal Law, col. 132. 

LAY DAYS — Demurrage. 

See Shirping, col. 398. 

LAY EEADEE — Church of England. 

See Army, col. 35. 

LEASE. 

See Conversion, col. 115, Lanblobb 
ANB Tenant, col. 244, and Specieig 
Performance, col. 425. 

LEASEHOLD — Contingent bequest — Destina- 
tion of profits till vesting. 

See Will, col. 472. 

LEAVE — Action. 

See Emergency Legislation, col. 160. 

LEGACY— Will. 

See Will, col. 472. 

LEGACY DUTY. 

Will, col. 465. 

LEGAL ASSIGNMENT— Chose in action. 

See Chose in Action, coL 82. 

LEGAL PBOCEEDINGS AGAINST ENEMIES 
ACT, 1915. 

See Alien Enemy, col. 14. 

LEGALITY— Company— Objects. 

See Company, col. 92, 

LEGISLATION— Emergency. 

See Emergency Legislation. 

— Botrospective effect of. 

See Bevenhe, col. 359. 

LEGtTIlIACY — Question of fact — of first 
imtance reversed by C\ A. — Decision of 6b A, 
upheld. 

In tins legitimacy suit, in wluch the judge 
of first instance gave judgment for the infant 


LEGITIMACY— 

petitioner, but ordered each of the parties 
(other than the Att.«Gen.) to pay his own costa 
(31 T. L. K. 210), the C. A. reversed the Judg- 
ment for the x-jetitioner and ordered the infant 
and his guardian to pay the costs both in the 
C. A. and in the Court below (32 T. L. B. 304). 
The H. L. upheld the decision of the C. A. and 
dijunissed tlic apx>eal to that House with costs 
to be paid jiersonaliy by the guardian ad litem 
or next friend. Slingsby v , xVrT.-CEN. 

H. L. (E.) 33 T. L. E. 120 

LESSEE AND LESSOE. 

See Landlord and Tenant, col. 244. 

LETTEE MAIL — Seizure from — German 
Government bonds. 

See Prize Court, col. 324. 

LEX LOCI. 

See Canada, col. 70. 

LIABILITY— Limitation of. 

See Shipping, col. 394. 

LIBEL. 

See Defamation, col. 137. 

LICENCE {INTOXICATING LiaUOES). 

See Licensing Acts, col. 252. 

LICENCE (MAEEIAGE)— Begistrar. 

See Divorce, col. 140. 

LICENCE (TEADE)— Export. 

See Contract, col. 107, and Principal 
AND Agent, col, 313. 

— Trade — ^Prize Court. 

See Prize Court, col. 322. 

LICENSING ACTS — ^Emergency Legislation. 

See Emergency Legislation, col. 162. 

Licence — Renewal — Notice of intention to 
oppose — Sennee on “ the holder thereof — Sennee 
on holder of protection order, tuho became holder 
of licence before application for renewal — Licens- 
ing (Consolidation) Act, 1910 (10 Mdw. 7 & 
1 Geo. 5, c. 24), s. 10, subs. 3 — Costs payable 
by licensing justices. 

The Licensing (Consolidation) Act, 1910, 
s. 16, sub-s. 3, provides that, “ subject to the 
provisions oMhis section, the licensing justices 
shall not, where the holder of a justices’ licence 
applies for the renewal of his licence, entertain 
any objection to , the renewal thereof 
unless written notice of an intention to oppose 
the renewal of the licence stating in general 
termsi the grounds on which the renewal is 
opposed, has been served on the holder thereof 
not less than seven days before the commence- 
ment of the general annual licensing meeting.” 

More^ than seven days before the general 
annual licensing meeting notice of intention to 
oppose the renewal of the justices’ licence in 
respect of licensed promises was served on J., 
who was carrying on the business on the pre- 
mises under a protection order. Before the 
general annual licensing meeting the licence was 
duly transferred to J,, and at that meetmg he 
applied for the renewal of his licence i — 

EeU, that service of the notice upon J., who 
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LICEKSIIC- A€TS^. ^onthiucd. 
was ilic holder of tlio licence when the applica- 
tion for renewal was made but not when the 
notice of opposition was serrcci, was not scrTico 
on "‘the holder thereof” within the meaning 
of snb-s. 3 of s. 16 of the Act. 

Decision of Div. Ct. [1917] 1 K. B. 14S 
reversed. 

Observations as to payment of costs by 
licensing jnstices. Jovr:s v. Hatukuton 

€. A. [ 1017] 2 K. B. 422 *, 86 I. J. (K. B.) 
1206 ; 126 L. T. 657 ; [ 1017] W. N. 121 : 

81 S. 1. 383 ; 81 .T. P. 101 

Off I nets- —Con vidian^ Rnconl of— -Pruealurc — 
Eridrncf'- -Ih(hr><f mad of coniicCon — DccUion 
of m.fi jorihj of j n.<-‘n€e 

Tbe li. ih D. will not on an application for 
certiorari to quash a conviction, on the ground 
that ibe decision as recorded was not the decision 
of the (Joiirt, go behind the record of the convic- 
tion. 

Where out of a Court consisting of hve 
Justices one justice only is recorded as dissenting 
from the decision of the Court, the K. B, D. is 
bound b}’’ the record, and cannot receive evi- 
dence to prove that tlu^ deciteion of the Court as 
appearing by the record is not the decision of 
the majority of the justices. 

Qumre.s whether in a licensing prosecution, 
whore a deft, is convicted of an offence which 
may be indorsed, all the justices or the convict- 
ing justices only ought to doterinino the ques- 
tion of indorseiiKmt. Rex u. Tyeone JJ. 

I)iv. Ct. (Ir.) [1917] 2 I. S. 437 

( > (ji n CCS — Frc m i s‘c,s o pc, n d nr ing proh ihikcl 
h 0 nr S ’ — E ri dc nec — Pr i ni a f orie cci sc — Licaisin g 
(OoiU’oIidatmK) Act, 1910 {lOEdio. 7 cO 1 Geo. -5. 
c. 24), .9. 61. 

11. was the holder of a six-day lieenco. On 
a certain Sunday morning the police observed a 
number of persons being admitted to the licensed 
premises, and leaving after an interval of from 
three to twelve minutes. The only one of these 
persons who was called as a witness stated in 
evidence that when ho entered the promises he 
called for intoxicating liqiior, but tha t H. refused 
to serve him. The. jussticcs held that a prima 
facie case had been made out against H. of 
keeping open the premises for the sal^ of intoxi- 
cating liquors during part of the time at w^hich 
the premises were directed to bo closed, but H, 
refused to give or to call any evidence : — 

Held, that the evidence was equally consis- 
tent with innocence as with guilt, and tJiorcfore 
that a prima facie case had not been established 
againe.fc H., an I that the justices were not 
entitled to draw any inference of guilt from his 
refusal to give cvidtuice. l-D\unTES v. Tiiomar 
B iv. Ct 88 L. J. (K. B.) 812 ? 117 X. T. 123 ; 

[1817] W. W. 148 ; SI J. ?. 172 

IiIEH . — li ire-py r chase agreemmi — Con iracl hg 
hirer to keep hired chattel in repair — Chattel sent 
to repairer — lAen as against owner for cost oj 
repairs. 

By a hire-pur(‘hase agreement the pit. lei 
a motor car to a person who agi’oed to “ keep 
the car in good repair and working condition ” ; 
and the car was to b© the property of the pit. 

C.C.B. 


LIEH — ciOiO nued. 

until all the instalments were paid. During 
the currency of the agreement the car wa.-? in j uroci 
by an accident and the hirer sent it to the 
defts. to be repaired. The dofts. wore informed 
that the car was held ou a hire-purehaso agree- 
ment. After the ear was sent to the defts., 
and before the contract for the repairs was 
made, default was made in pa^nnent of an 
instoJment under the hirc-purcjiasc agreement, 
j’lie pit. did not terminate the agreement until 
after the repairs had been (;ortiine»jeod, when 
he demanded the car from the defts., but did 
tiot tender the amount then duo for the cost 
of the rf'paiis. The dell' . refu/^’d to deliver 
if up, clabiniig a lien r)u the car for the cosf- ef 
ilie ropa.il o ; and the repairs were hubserpieritly 
com})l€fed ; — 

Held, that f.h<^ defis. had a lion ou the. ci‘.r 
as against the pit. for the co q of the ropaiis. 

krene v. Thomas flbOnj 1 K, B. Igfi aji- 
uroved. Gueev v,- Aee Motous, Li>, 

G. A. [1917] 1 K. B. 625 ; 88 L. J. (K. B.') 
590 ; 116 X. T. 189 ; [1917] W. N. 35 

— ^laritime. 

See Shtppixg, col. 415. 

— Principal and agent — Indemnity for damage. 

See PitmoiTAL A'Nrn A.G£ 2 ifT, col. 314. 

I — Shares — Company. 

See Company, c'd. 85. 

— Solicitor. 

See Solicitor, col. 423, 

LIES — Loss of — Damages — C< >liisi on. 

Sec SuirMO, cob 412. 

XIFE AlfEXJITy. 

See Ann’CJITY, col. 21, 

LIFE lEBlTKAHCE. 

See lysunANCE (Lirr,). 

LIOHIIHG- — Streets — Defence of Realm Begu- 
lalions — ^Personal injury. 

See Negligence, col. 289. 

LIMITATION— Words of. 

See Settlement, cob 388. 

limitation of liability. 

See SiirmNo, col. 391. 

LIMITATIONS— Will. 

See Will, col. 468. 

LIMITATIONS, STATUTES OF. 

AnmPtij, cot. 254. 

Justices, Proceedings before, col. 255. 
Public A vfhorifg, col. 256, 

Tii/hi Mchi-Ohargc, col. 257. 

Tilh Acquired by, col. 258, 

Annuity. 

ir/ZZ — A dminislration — Annuity charged on 
r>->al and personal estate — Express trust — Arrears 
of annuity — Achnmrlcflgmenl in writing — Meal 
Property Liniiiation. ytcl, 1833 (3 cf; 4 Will. 4, 
c. 27), s’s. 1, 25, 40, 42 — Real Property LimUation 
Act, 1874 (37 <b 38 Vkt. c. 57), .s,s. 8, 10. 

F 
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LIMITATIONS, STATUTES OE (Annuity) - 

continimk 

Where an amniity is charged upon real and 
personal estate, whether secured an espress 
trust or not, only six years’ arrears of the 
annuity are by virtue of s. 42 of the Real Pro- 
perty Limitation Act, 1833, and s. 10 of the 
Real Property Limitation Act, 1874, recoverable 
against the real estate, and tho same limitation 
applies to the personal estate although there is 
no direct statutory bar. 

A testator, who died in 1803, b 3 '' his will 
gave his real and personal estate to trustees 
upon trust for sale and coiivcnion, with dis- 
cretionary power to postpone the sale and 
conversion, and directed his trustees to inv('st 
the net proceeds of such sale and conversion 
and out of the income thereof to pa^^ A, Ihe 
annual sum of TOOL for lier life, and, subject 
thereto, the testator directed his trustees to 
stand possessed of the trust estate for his 
children. Tho testator had some real estate, 
but the bulk of his propertj^ was person altjn 
His real estate was not sold until 1915. On the 
death of A. in 1916 considerable arrears of the 
annuity were due to her, and her executor 
claimed payment of all tho arrears on the 
ground that, the annuity being charged on the 
Hust estate and secured by an express trust, 
n o Statute of Limitations applied. On summon;^ 
by the trustees to determine the matter : — 

Held, that, by virtue of s. 42 of the Act of 
1833 and s. 10 of the Act of 1874, only six jmra’ 
arrears of theannuit^^from tlic death of the annui- 
tant were recoverable against the trust e.-tato. 

The principle of v. Sutlon (1882) 

22 Ch. B. 511 (the case of a mortgage under 
s. 8 of the Act of 1874 rejjroducing s. 40 of i lie 
Act of 1833) and of Henry v. Smith (1842) 
2 B. & War. 381 (a decision under s. 42 of the 
Act of 1833 with regard to arrears of interest 
on a judgment debt under the old law) applied. 

The Irish cases of Dower v. Dower (J885) 
15 L. R. Ir. 264 and In re NvgenVs Trusts (1885) 
19 L. R. Ir. 140 approved. 

Hughes v. Goles (1884) 27 Ch. B. 231 ques- 
tioned. 

Quaere: whether Hunter v.^Nockolds (1849) 
1 Mac. & G. 640 is now law. 

Held, also, that there had been no acknow- 
ledgment in writing by the trustees, within 
s. 42 of tho Act of 1§13, for six years before the 
issue of thoir summons, and that after its issue 
it was not competent for them bj?- an^^ admission 
in their affidavits to alter the rights of the 
parties. In re TuKtTEB. Klaftekberger v. 
Gboombbidge - Neville J. [1917] 1 Ch. 422 : 

86 L. J. (Ch.) 290 ; 116 L. T. 278 ; [1917] 
W. N. 65 ; 61 S. J. 300 

lustioes, Proceedings before - 

Jufisdietkm — Petty sessions — Commence- 
m&nt of prosecution — Conviction on first summons 
quashed — Bejcond summons based on original 
complaint — Fisheries (Ireland) Act, 1850 (13 ct* 14 
Wict. c. 88), -s. 50. 

j The eomplaint, made to the Justice, of an 
bIfence agai|ist s. 16 of the Fisheries (Breland) 
Ahli 1860 (32 & 33 Visot. c. 92), and not the 


LIMITATIONS. STATUTE OF (Justices, Pro- 

ce edings h efore) - eon iinned, 
issuing of tho siimmnns, is the coramencoment 
of a prosecution under the Fisheries (Ireland) 
Acts : — 

Held accordingly, that where the complaint 
was ^ made within six months from tho com- 
mission of the offence, the prosecution had been 
commenced within the time limited by s. 50 
of the Fisheries (Ireland) Act, 1850 (13 & 14 
Viet. c. 88). 

Beardsley v. Gidrlings [1004] 1 K. B, S47 
and Brooks v. Bagsliaw [1004] 2 Iv. B. 798 
applied. 

Held, also, that since a com])laint had in 
fact been made to the justice before lie issued 
one summons (wliich had been quashed), it was 
immaterial whether he had or had not presout 
to his mind the existence of such comiJaint at 
the date when ho issued a second summons. 
Rex V. CoBiv County JJ. - Div. Ct. (Ir.) 

[1917] 2 I, R.ASO 

Public Authority. 

Contract leiih private individual — Cause of 
action — Public Authorities Protection Act, 1893 
(56 cO 57 Viet. c. 61), s. 1 (a). 

The defts., who were a road auiliorit 3 % erected 
a stone-crusher near a quarry for the purpose 
of obtaining road materials. They hired H. and 
his mare to draw wagon-loads of stones from 
tho quarry to the crusher, and while engaged 
in this work the mare was fatally injured. 

More than six months after the date of tho 
accident H.’s administratrix commenced pro- 
ceedings against tho dofts. to recover damages 
for the loss of the mare : — 

Held, that tho Public Authorities Protection 
Act, 1893, did not afford a defence to the 
proceedings : jxr Campbell O.J., because that 
Act does not extend to private duties or obliga- 
tions arising out of contracts with particular 
individuals : per Madden J., because tho Act 
does not apply to a cage whore it was at the 
option of the public authority either to make or 
to refuse to make the particular contract out of 
which the cause of action arose : per Gordon J,, 
because the cause of action did not arise in tho 
direct execution by the defendants of any 
statute, own the discharge of a public duty owed 
by thorn to all tho public alike, or in the discharge 
of a xDublic authority exercised by them impar- 
tially with regard to all the public. 

Bharpinglon v. Fulham Guardians [1904] 
2 Ch. 449 and Bradford Gorporaiion v. Myers 
[1916] 1 A. C. 242 applied. Hayes v. King’s 
County G..C. - Biv. Ct. (Ir.) [19X7] 2 I. B. 496 

Gasworks — Supply of gas to consumer — 
Obligation of undertakers to fi(& gas meter — Gas 
I Works Clauses Act, 1871 (34 ct* 35 Ffc^. o. 41), 
s. ll — Public Author ities Protection Act, 1893 
(56 ct 57 Viet. c. 61). 

The defts. were the gasn'orks undertakers 
in tho urban district of Pontypridd. The pit. 
was a woman who was employed by a Mrs. 
Reinecke to put in order a house in Tall Street, 
Pontypridd, of which she had recently become 
tenant. Tho house had been empty for some 
months and the gas had been cut off, Mrs. 
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LIMITATIONS, STATUTES OE (Public 
n%S)—ivj^tiuimL 

Ik-mccke entered into a eontract witli tlic defts. 
for the supply of gas to the premises, and they 
sent one of their servants to re-eoiinect the pipes. 
Ifliiie he was engaged in fixing the meter 
an explosion oceiiiTed, whereby the pit, , who was 
at work on the premiscfe, suliered injuries. The 
exi)losion wan, as the jury loimd, due to the 
ncgiigciice of the defts.' servant. The action 
was not commenced until more than .-ix months 
after the accident. The defts. relied uj)Oii the 
provisions of the Public Authorities Protection 
Act, 1803. Por the pit. it uas contended that, 
though under the Gas Works 01ause.s Act, 1871, 
s. 11, the defts. were compeiiabie to sux-)i)ly the 
gas and to lay the iiecessa-y ffip'S, they were 
under no statutory obligation to fix the meter ; 
that the accident consequentiy did not occur 
in the course of the execution by them of their 
statutory duty, and that they were therefore 
not protected by the Acf relied on : — 

IleU, that the defts. in fixing the gas meter 
were acting in the execution of their statutoiy 
duty, and that the Public Authorities Protection 
Act, 1803, afiorded a defence. Olavtox t\ 
U. D. (1. 

lush I, [1917] W. H. 375 
Tort — Malicious abase of authoni}j--Con.‘ 
spitacy — FuhUc AiUhoriiks Protection Acfy 1893 
(50 57 VivL «. 01). 

in 1889 N. was appointed Inspector of 
National Schools at a progressive salary, “ on 
the usual conditions,” and to hold the position 
during the x)leasure of the Commissioners.” 
Having been reprimanded on several occasions, 
he was deprived of increments of salary, sus- 
pended, and finally eomjjeliod to resign on a 
diminished retiiing allowance. 

In an action brought by N. against S., the 
Resident Commissioner of National Education, 
claiming damages for maliciously j)rocuring and 
conspiring with others to procure the infliction 
on the pit. of alleged wrongs whereby his 
position and salary were prejudicially affected, 
and which finally resulted in bis enforced 
retirement : — 

IltU by the Div. Ct. (Ir.), atlirining Kenny J., 
that the Commissioners of National Education 
were a public authority, that their %lHcers had 
duties to perform of a public nature, and that 
the Commissioners and their subordinates in an 
action for torts alleged to have been committed 
by them in carrying out their duties were 
entitled to rely upon the protection allordcd by 
the Public Authorities Protection Act, 1803 
(56 & 57 Viet. c. 01). 

Held also, by the K. P. B., that the Act 
apxfiied to proceedings brought against a public 
authority by its subordinates. Newell v. 
Staekib - - Kenny J. [1917] 2 I. ll, 73 

Tithe Bent-Charge. 

“ Pent ” — Modm or composition — Meal Pro^ 
petty Limitation Acty 1833 (3 4 Wilt 4, c. 26), 
w. 1, 2^-^Titfis Act, 1830 (6 7 Will 4, c. 71), 
s. 67. ^ 

The tithe rent-charge substituted for tithe 
by s. 07 of the Tithe Act, 1836, is rent within 
the definition of “ rent ” in s. 1 of the Real 


LIMITATIONS, STATUTES OE (Tithe Bent- 
Charge j — c* oU > u act!. 

Proxjcrty Limitation Act, 1833, and is nob a 
modus or comjjosition within the exception to 
that definition. 

Irish Land Gorninission v. Grant (1884) 10 

A|>p. Cas. 14 followed. Asplen v. Pullik 

Div. Ct. [19171 1 K. B. 187 ; 86 L. J. (K B.) 
287 : 115 L. T. 786; [1916] W. N. 400 

Title Acquired by. 

Intestacy — Be.ct of Icin in possession — Other 
next of kin out of possession for more than twelve 
years — Joint tenancy in acquired shares — Partner* 
ship — Partner as to p-ofiis — Purchase of other land 
out of profits made hy me of land held in co- 
ownership — Tenancy in common of purchased 
lands — Partnership Act, 1890 (53 (h 64 Vicl 
c, 39), s, 20, sub-s. 3. 

Two of the next of kin of the yearly tenant 
of a farm who died intestate acq^uired a title 
under the Statute of Limitations to the shares of 
the other next of kin. They worked the farm 
together and treated the profits as divisible 
equally between them. They subsequently 
purchased four other farms with the profits made 
out of the original farm, and worked them in 
the same way. Two of the farms were pur- 
chased before the i'artiiership Act, 1890, came 
into operation, and two after that date. All the 
farms were bought out under the Land Purchase 
Acts, and were registered subject to equities, 
four in the name of one, and one in the joint 
names of the two. On the death of one intestate 
the survivor took out administration to Mm. 
xin action was afterwards brought to administer 
his estate by one of Ms next of kin. A question 
arose in the administration, namely, whether 
the farms were held by the two as tenants in 
common or as joint tenants : — 

Held: {!.) That the original farm was held as 
to the original shares of the two next of Idn by 
the pit. and the deft, as tenants in common, 
and as to the acquired shares by them as joint 
tenants. 

Smith V. Savage [1906] I I. E. 469 followed. 
(2.) That the farms purchased with the i)ro- 
fits of the original farm were held by the pit. 
and the deft, as tenants in common, and that 
s. 20 of the Partnersiiij) Act, 1890, did not apply. 
In re Oheistie. Christie v, Christie 

O’Connor M.R. (Ir.) [1917] 1 I.E. 17 

LIMITED COMPANY. 

See Company and MAmTENAKOE 
(Suit), 

LINE OE BUILDINGS—London. 

See Londoh, col. 265. 

LIQUIDATION — Comj)any, 

See CoMPAisfy — Winniira up, col, 90. 
and Workmek’s Compensatioi^, 
col. 516. 

— Company — Removing. 

See Company — Winding up, eoL 100. 

LIQUIDATOR. 

See Company — T\'‘inding up, eol. 99, 
and Landlord and Tenant, eol. 
244. 
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LITEEARY WOEK. 

Sec Oorxiti«jnT, col. 110. 

LIVEEPOOL-Dort— Liinits oL 

See PxazE Couilt, col. 322. 

lOABIHG— Snip. 

/‘A c SiiLnpi^.a, col, 393. 

LOAH— Interest 

Sec [NTEfti.vr, col 214. 

— BToiiey-icjidow. 

"See BiONEX-LENDER, coL 279. 

— Securities — Treasui'y. 

See CAriTAL or Iecome, col. 70. 

LOCAL eOTOEHMSHT. 

Boi'ovfjh OomcUj col, 259. 

BiiihliiVja^ col. 259. 
iJraltmje, col. 209. 
ji{gJuc-:ii^ col. 201. 

Homing, loL 201. 

I ,h'!pirfion of Bncuituo fs*. Sc^ alove, 
Boroiig’lt dcureii. 

Niyliifauce. See’NmhiQV.Si'V,. 

Ni{if<07U‘(\ rd. 202 
Boad, col. 202. 

Setver. See above, Brainage. 

Sli'ut. See above, Eoad. 

Borougb Couacil. 

Hocumenla — Inspection — Memher s rigJi! 
to inspect — Mtchdam us. 

The report of a medical olTieer of health a* 
to the sanitary condition ox a hoiuo in a metro- ; 
politaii borough, together with the ob-jervationi: | 
upoii it of the x>ublic health committee oC a j 
borough council, are documents wliicli a member | 
of the borough council has a prima facie com j 
mon law right to inspect and take copies of. i 
But where such report and observations relate | 
to or bear upon ijujjei'ding litigation between | 
the owner of the house inspected and the | 
borough council, and it apxjcars that the member ; 
of the council who desires inspeetiou of tlic ; 
documents is actuated not solely in the jiublic 
interest, but rather in the interest of the owues 
of the house, who resents the action of the 
})ublic health committee, the Court will in i«. 
discretion refuse to eomx^el the borough couiici! | 
by mandamus to allow the member to insj/Cci I 
them. Rex v. Hampstead B. 0. Mx 'pmit 1 
Wi) 0 DWARB » - Biv. Ct. 16 L. G. E. 309 ; I 

118 L. T. 213 ; 33 T. L. E. 157 ; I 
81 J. P. 65 

Buildings. 

By-laws — New hmldiings — Addition to existing 
huilditig — Air-space at rear — UnreasoruMeness of 
hy-law — Piiblic Health Acts Amendment Act, 1907 
(7 Mdw. 7, c. 53), s. 23. 

In 1902 the defts., a rural authority, had 
adopted by-laws approved by the Local Govern - 
brent Board, Ho. 12 of w&ch provided that 
/ person u, who shall erect a new 
ddjih^stijh' bnilAug »haU provide at the rear of 


^ LOCAL OOYEEIMENT (Buildings) —Ciud'i aued . 

' .-uck bulidiiig au 03)011 ^l)at:c .... of not less 

I than 150 squaie foot ( 2 .) . . . . Each 

loxjeu space extend laterally tlu’ougliout the 
I entire width of the Iraikling. . .” By 

j.‘. 23 [tl) of the Public Health Acts Ameud- 
; mw’t Act, 1907, ‘'ihe niuking of any addiU«jn 
iio till existing building b^' raising a u}' part of 
I l.iie roof, by ait, -ring a wtiU or making any 
juojodion liom ihe buikting, shall bo xlA'ined 
:to be ereetion of a iiow biiiicling.” 

: In 191t) llic xdts. had, vritiioui depo, siting 

! idans, made an addliion to the trout of I he home 
ibf one of Hicir liouso masters by adding tiu-ee 
i rooms, one on ihe top of the other. They con- 
j ceded that since the xmsshig of the Act of 1907 
: the addition n-as a new building, but objected 
jthat as tlic addition and ptrojoction, which did 
I not othei'yise infiingc the Public Health Acts, 
i w'oiild before 1907 lia^'e been treated merely as 
ian addition to an old building, the by-law of 
1902 was ur<rea.'.onabi(‘ and bad. The deftr. 

: claimed tliiit by-law 12 had been inlihiged as 
1 regards air space, and threatened to puli down 
1 the addition : — 

j JJe/fl, in an action for an injunction to restrain 
' them from doing so, that since the ])assing of the 
I Public Health Acts Ainondment Act, 1907, the 
by-htv»' had become unworkable, and was conse- 
(lucntly uurea'Oiiablo and bad, and that an 
injunction should bo granted ac(‘ordingly. 
Hep TON Honooii (GovERNotts oe) p, Reptox 
11. J). a - - Bailhache J. 16 L. G. E. 938 ; 

[1917] W. H. 334 ; 34 T, L. E. 62 

Brainage, 

Basement — Frescriptlon — Secret enjoyment 
■ — Sewers — No:clo as trade efjhionl — St wage farm — 
[h jary—Injiindion — Statute of Limitations, 1023 
(21 Jut*, l^c. ] 0), s, 2 — llivers Follullon Freoention 
Act, 1S7() (SO tO 40 VlcL c. 75), s. 7. Liverpool 
CorwPOiiATiox V. (JociLXLL & Sox, Lb. 

Eve J. [1917] W. H. 384 

Highway authority — Natural stream canalized 
— Irrigation gutter — Overflow pipe — Eight to heep 
open — “ Ditches, gutters, drains “ Works 
.... for ihe purpose of irrigating land ” — 
Interference of owticr-—llighivay Act, 1835 (o cf? 0 
Will. 4, e. 50), 6‘sx 07, m—Fabiic Health Act, 
1875 (38 ctv.39 Viet. c. 55), wx 144, 308; ij. 327, 
suO-s, 1 . 

The water from springs and surface water 
had for many years been carried by a brook 
partly canalized under xmblic roads and by an 
underground culvert into a catch-pit or chamber 
in the plt.’s field and thence by pi^jes to the 
boundary of another adjoining field of the pit. 
This brook was crossed at a higher level at or 
near the chamber by the culvert of a disused 
gutter for the irrigation of the x>lt.’s fields, mider 
statutory privilege, with sewage from the defts.’ 
sower. 

The defts., as the highway authority, claimed 
#he right to have an “ overflow pipe from the 
chamber to the irrigation gutter, by means of 
which water which the brook pipe was of 
insufficient capacity to carry away was earned 
from the chamber to the irrigation gutter and 
thence fiooded the plt.’s land, left open and not 
interfered with by the pit. : — 
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lOCAL GOVEEMIKEMT (I)rainage)—^owa/ait^^/. 

Held, tiiafe the clefts, had no right to keep 
01)611 the ovofiiow jipe from the ehamLer B to 
the iiTigation gutter, and tho might alter, 
obstruet, interfeio iiith, or remore it in order 
to prevent damage to her land, it not being 
such a gutter or drain as was included in s. 67. 

The ydt. was entitled to rely on s. 327 of the 
Public Health Act, 1375, as restricting the 
pov'ers of the (lefts., they having only the 
puwers as Idgh way authority conferred on them 
by s. 144 of that Act. Ballai^d t\ Leek U. D. C. 

Eve J. 117 I. T. 12 ; 81 J. F. 2S2 

Sewer — Pipe lo dram several housed into 
public sewer — Pipe coiisirucled by owners of 
houses^Dangerous to occupants of houses — Pipe 
vested in local authority as seiver — Liability for 
maiiiiabiing sewer — “ Xutsance ” — Public Health 
Act, IS75 {38 tb 39 Viet, c, 5), ss. 13, 18, 19. 

Tho clefts., who were the urban sanitary 
authority, served notices, under ss. 23 and 36 
of the Public Health xVet, 1875, u]x>n tho owners 
of a roiv (d houses viiliiu tho district requiring 
them luthiii a certain time to provide wa tor- 
ch n'lcts in the houses and to connect the same 
with tho mahi sew-er. By arrangeraent among 
the owiiois the w'oik was cariiecl out by the 
owner of tw’o of the houses, one of which was 
occupied by the pit. A six-inch earthenware 
pipe was laid through the gardens at the backs 
of tho houses to receive the draiuago C‘f each 
house and to discharge into tho main sewer. 
This pipe was laid undei ground until it came 
to the garden of the house in w'hich the iiit. 
lived, w'here, owing to a fail in the land, half 
tho pipe appeared above the ground. About 
three years after the pipe was laid the pit. in 
going down her garden slipped on the pipie and 
was injured. In an action against the urban 
district council to recover damaged for the 
personal injuries so sustained, the pipe being 
a sewer ’’ which was vested m them, the jury 
found that the sewer was construe teci so as to 
ho dangerous to tho occupants of the house, 
that the clefts, had notice of its dangerous con- 
dition, and were negligent in not obviating tho 
danger : — 

Held, that as the deft, council would have 
been entitled, if they had themselves con- 
structed the sewer, to lay it above ground, they 
were not guilty of any breach* of duty in main- 
taining tho sewer in the same condition as it ! 
was when laid, and were therefore not liable j 
to the pit. Moreis v, MYHYDDisLWYivr V, D. 0. 

0. A. r 1917] 2 K. B, 309 ; 8G L. J. (K. B.) 1094 ; 

15 li. G. B. 453 3 117 I. T. 108 ; 81 J. F. 261 

Highway. 

See above, Drainage, col. 260, High- 
way, col 189, and below, Eoadj col. 
263. 

Housing. 

DemoUtmi order— Subsequent application for 
postponement — Undertahing to repair — Dis- 
cretion of local authority — OimiePs specifications 
— Duty t > consider— Housing, Town Planning, 
M., Act, 1909 (9 Mw, 7, c. 44), a. 18, subs. 3. . 

Sect. 18, sub-s. 3, of the Housing, Town 
Planning, &c., Act, 1909, enables an owner 


LOCAL 0OVEKNMEHT (Kcmmg)—eouthtuc(l 
against whom a demolition order has been mad© 
to apply subsequently for postponement of the 
operation of that order. 

In considering whether they will grant that 
application the local authority must exercise 
their discretion judicially. 

They must give the owner an opportunity 
of adequately presenting his case, e.g. by fur- 
nishing sx^ecihcations of his proxjoscd works, 
and must consider whether those proposecl 
works can or will render the premises ht for 
human habitation. 

To decide on ex parte evidence, without 
considering the owner’s specifications, that no 
works whatever can render the premises fit for 
human habitation, and consequently to refuse 
the application in limine, is not a proper exorcise 
of their discretion. Broadbehy v. Rotherham 
CORFORATIOH - - Astbuxy J. [ 1917] 2 Ch. 

31 : 86 L. J. (Ch.) 501 ; 15 L. G. B. 467 ; 

117 L. T, 120 3 [1917] W. N. 145 3 
61 S. J. 460 3 81 J. F. 193 

Inspection cf Boenments. 
e above, Borengh Council, col 259. 

Kegiigerce. 

— • U t ba !i ail Ll i 01 i fcy. 

See HErjUGENC'E, cob 2S7. 

Huisance. 

— Insanitary estate. 

See below, Boad, coL 263, 

— Notice to owner of premises. 

See Public Health, col. 336. 

— Sewer. 

See above. Drainage, col. 260. 

Eoad. 

Building estate — Eoads used by and dedicated 
to the use of the public — '"Owner'’ — Persons 
owners of soil of roads not owners of roads — Public 
Health Act, 1875 (38 tb 39 YkL c. 55), 4. 

Persons who are owners of the soil of roads 
used by and dedicated to the i>ublio are not 
owners of the roads within the moaning of s. 4 
I of tho Public Health Act, 1875, which provides 
! (inter alia) that the word “owner” means the 
person who would receive the rack rent of tlie . 
lands or premises in comiection with which the 
word is used, whether on his own account or as 
agent or trustee for any other person, if such 
lands or premises were let at a rack rent. Where, 
therefore, trustees umder the powers containccl 
in a viil had formed a building estate by granting 
ground leases for ninety-nine years containing 
covenants on the part of the lessees to built 
houses and make roads, and the roads so made 
had been used for some years by the public 
without let or hindrance, and were in fact 
dedicated to the public, and the local authority 
had placed lamps in them, and had sent their 
carts over them to collect refuse from tho houses, 
it was held that the timtces were not the 
“ owners ” of the roads within the meaning of 
the section, and, consequently, were not liable 
to abate nuiianees alleged to exist thereon. 

Plumstead Board of Works v. British Land Go, 
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(1875) L. iL 10 Q. 11. 203 aiid Ormt Eai^lcrn lly. 
V. llucl'iicy JJisirid Board of IPorA*** (1883) 8 
App. Cas. 0S7 folloAvcd. Mace y u, James 

Div. Ct. 86 L. J. (K. B.) 1257 ; 16 L. G. E. 

479 ; 81 J. P. 213 

Ej^penses of mahirtg tip — Apportionmcni 
among properly owners — Failure of owner to 
mahe objecUons — MeJkince on exemption pt'e- 
viomhj bargained for— PrimU Street ]Yorl:s Act, 
1802 (55 cO 56 Viet c. 57), sfi. 6, 7 (c), (/), 8, 
suh-s, 2. 

Where an urban authority has adopted the 
Private Street Works Act, 1892, and has duly 
published the resolution required by s. 6 oi 
that Act with reference to the making up of 
a new street, an objection by an owner of pro- 
perty fronting on the street (who is shown in < 
a provisional apportionment as liable to be ; 
charged with an apportioned amount of the 
expoiise.s of the making up), on the ground 
that by agreement with the urban authority 
he has been exemx>ted from liability in respect 
of liis x^roperiy, is, if not an objection that the 
3)roporty ought to be excluded from .... 
the x>rovisional ax)portioninent,” within the 
meaning of head (c) of s. 7 of the Act, at any 
rate an objection “that the x)ro visional ax)por- 
tionment is incorrect in resx>cct of some matter 
of fact,” within the meaning of head if) of s. 7, 
whitih must be taken by written notice to the 
urban authority within one month after the 
publication of the resolution ; and, having 
regard to s. 8, sub-s. 2, of the Act, the objection 
cannot bo taken in x>roceedmgs to enforce the 
charge upon the x>roT)erty to secure the ax)por- 
tioned amount. 

Wallasey Urban Council v. W, B. Wallccr 
Co. (1906) 70 J. P. 199 apx->roved and followed. 
PoRTECAWL U. B. C. V. Brogdex - Sargant J. 

[1917] 1 Gh. 584 ; 86 L. J. (Ch.) 393 ; 

16 L. G. B. 601 ; 116 L. T. 406; 

[19171 W. H. 39; 61 S.J.30O: 

81 J. P. 187 

Sir eel— Notices to frontagers to setvtr, pave, 
dw., within a time to he specified — Reasonableness 
of time specified — Validity of notice — Worlc 
executed by local authority — Demand for payment 
—Appeal to Local Government Board — Decision 
announced, but appeal loUMrap^n by consent 
before ordtr made — Jurisdieimi — Waiver — 
Estoppel — Public Health Act, 1875 (38 <P 39 
YicL c. 55), ss. 150, 257, 268. 

Notices were given by a local authority 
under s. i50 of the Public Health Act, 1875, 
requiring the frontagers on a piece of road 
1460 feet long to sower, level, pave, &c., the 
same within one calendar month. Xt was 
admitted that the work could not reasonably 
be completed in this period. The frontagers 
made no attempt to do the work, and some 
months later the local authority did the work 
themselves and gave notice to the frontagers 
demanding payment of the expenses so incurred. 
The (lefts., who were the principal frontagers, 
appealed to the Local Government Board under 
i, ^8 of the Act, raising as one of the grounds 
of ap^^eal thf contenMon that the notices were 


LOCAL GOTEHNMENT (Bead) — continurd. 
invalid by reason of their nut giving a reasonable 
time for the eoin|jMion oi the work. 

Later the Local Government Buardintimated 
that their decision was that the dofts. must pa}*, 
subject to a part of the sum claimed being paid 
by instalments. Prior to this the local authorit}^ 
had oSered the defts. rather better terms, and 
on learning this the Local Government Board 
allowed the defts. to withdraw their appeal vith 
a view' to comxdetiiig their negotiations with the 
local authority. No formal order wan therefore 
made by the Board. The negotiations between 
the defts, and the local authority subsequently 
broke down, and the local authority then took 
out a summons for a declaration that they were 
entitled to a charge in respect of the apportioned 
expenses under s. 257 of the Act 

Held, that as no order had been made by 
the Board there %vas notliing to deprive the 
Court of jurisdiction to deal with the question 
of the validity of the notices, and that the defts. 
w’ero not estopped from raising such question 
by w'ay of defence. 

And held, that as the notices had not allow'cd 
a reasonable time for the x^erformance of the 
work, they w'cre illusory and invalid, and the 
X)hs. were not entitled' to the charge ask('d 
tor. Bristol GoRroiUTiON v. Gini^ott 

C. A. 16 L. G. E. 871 ; [1917] W. N. 311 ; 

82 J. P. 9 ; 62 S. J. 63 

Sewor. 

See above, Drainage, col. 260. 

Street. 

See above, Eoad, col. 202. 

LOCAL TBISDNAL — Military service. 

See Army, col. 49. 

LONBOE. 

Buildings, col. 264. 

Employment Agency, col.2Wi. 

Fire. See Contract. 

Massage Establishnenf, col 207. 

Parks and Open Spaces, col 268. 

QifJiUquennial Veduation, See Bates. 

Rating. .See Bates. 

Buildings. 

Builduig notice— Alteration and buikUrhg — 
Necessary repair — London Building Act, 1894 
(57 <5 68 Viet. c. eexin.), ss. 145, 209. 

By s. 209 of the London Building Act, 1894, 
“ Every addition to or alteration of a building 
and any other work made or done for any pur- 
pose in to or upon a building (except that of 
^ necessary repair not affecting the construction 
of any external or party wall) ” is to be subject 
to the provisions of the Act relating to building 
notices, 

A certain house in London had a fiat wooden 
roof covered with zinc. The zinc having become 
defective, the owner employed a builder to 
repair it. The builder strix:>ped off the zinc, 
and substituted for it felt covered with a layer 
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of asphaile. On appeal by the builder against a 
conviction for failing to serve a building notice 
in accordance with the provisions of the Act ; — 

Held, by Viscount Reading C. J. and Ridley J. 
(on the assumption that the words “ except that 
of necessary repair ” in s. 209 formed an excep- 
tion to the words “ alteration of a building ” as 
well as to “any other work”), that there was 
evidence on which the magistrate might find 
that the stripping of the roof and the substitu- 
tion of another material for the external covering 
was an alteration which was something more 
than a repair, and consequently did not come 
within the cxceiition ; and, by Avory J., that 
the words “ except that of necessary repair ” 
formed an exception only to “ any other work ” 
and not to “ alteration of a building,” and that 
the substitution of the new material being an 
alteration, it was immaterial to consider 
whether it was a work of necessary repair or 
not. Goddard v, Greig - - Biv. Ct. 

[1917] 2 K B. 397; 86 L. J. (K, B.) 1485 ; 

15 L. G. B. 562 : 117 L. T. 277 ; 

[1917] W. N. 189 ; 81 J. P. 215 

General line — Certificate of superintending 
architect — Order of tribunal of appeal — Definition 
of building line — Oonchisiveness — Londoji Build- 
ing Act, 189^4 (57 & 58 Viet. c. eexiii.), ss. 22, 24, 
25, 183. 

In 1897 the superintending arcliitect of 
metropolitan buildings, appointed under the 
London Building Act, 1894, defined the general 
lino of buildings in a street with roforenco to 
a certain plot of land which formed part of a 
row of i)remises in the street lying between 
two side streets. The owner of the land appealed 
to the tribunal of appeal, wliich by an order of 
Mar. 12, 1897, varied the certificate ^nd deter- 
mined that the building line was in a different 
position and that it extended beyond one of 
the side streets. In May, 1912, the superintend- 
ing architect was called upon to define the 
building line in the same street with reference 
to a building in the same row of premises as 
the plot of land above referred to. No buildings 
altering the building line had been erected in 
this part of the street since 1897. The arcliitect 
issued his certificate, defining tiro building 
line to be as defined by the architect's certificate 
issued in 1897. On appeal to the tribunal of 
a|)poal by a person claiming to be aggrieved by 
the certificate it was contended that the building 
line in the x>art of the street in question had been 
finally determined by the tribrnial’s order of 
Mar. 12, 1897. It was contended for the L. G. 0. 
that that order was made without jurisdiction 
in that it purported to define the building line 
in a part of the street winch had not been dealt 
with by the arcMtecFs certificate, and evidence 
was tendered by the Council to jirove that the 
building line was as defined by the architect’s 
oertiheates issued in 1897 and 1912. The 
tribunal rejected the evidence and made an 
order reversing the certificate of May, 
1912 

Held, by the C. A., affirming the decision 
of thf Div. Ct. [1917] 1 K. B. 85, that the order 
of tribunal of ax^poal of Mar. 12, 1897, was 


(Buildings) — continued^ 

made within the jurisdiction of the tribunal, 
that the building line was finally and con- 
clusively defined by that order, and that the 
evidence tendered had been rightly rejected. 

In re London C. G. (1904) 91 L. T. 501 
approved. Londoet 0. <3. v. Galsworthy 
G. A. [1917] 1 K. B. 802 ; 86 L, J. (K. B.) 

601 : 116 L. T. 62S ; 15 L. G. B. 341 ; 

[1917] W.N. 84; 81 J. P. 163 

Parfp wall notice — Transfer of site hij building 
owner — Effect of, on his statu tori/ obligniions — 
Easement of support to building by building — 
How affected by huildinq notice — London Building 
Act, 1894 (57 iU 58 Viet. c. ccxiiL). 

The j)lts. and the defts. wex-o the owixers of 
two adjohiiixg hoiihon in London. The iion.vcs 
were very old and had been built togetber so 
as to be mutually dependent up{m one xwxotbcr 
for suj>j)ort. They were separated by a party 
wall. Tlie defts., having resolved to rebuild 
their house, served iijxon the jxlLs. a party wall 
notice under the London Building Act, 1894, 
and the jiartios, in accordance with the pro- 
visions of s. 91 of that Act, apjxointed their 
respective surveyors. The house was iiullcd 
down and rebuilt 13 feet further back from 
the street, and the defts. conveyed the vacant 
13 feet strip to the County Council, who dedi- 
cated it to the public. The effect of sotting 
the house back was that the party wall was left 
exposed to a depth of 13 feet and rendered 
unsafe by the withdrawal of the support of the 
defts.’ house. Subsequently to the dedication 
the surveyors made an award ordering tho 
defts. to erect on the edge of the strip so dedi- 
cated a pier for the support of tho exposed 
portion of the party wall. In an action brought 
to enforce the award, and also to recover 
damages at common law for tho withdrawal 
of tho support afforded liy tlio building pulled 
down : — 

Held: (i.) That the dofts., having once 
served a party wail notice xmder the Act, could 
not by transferring the site to the County 
Council get rid of their obligations as building 
owners, but were bound, notwithstandin g tho 
transfer, to carry out the award which was 
I subsequently made. 

(2.) That the award, in ordering the building 
of a pier on the vacant strip of land, was not 
bad, either by reason of the fact that the site 
had been dedicated to the public as a highway, 
or that, subject to the rights of the public, it 
was the property of third persons ; for tho 
public by the dedication, and tho County 
Council by the conveyance, took subject to 
fho statutory rights of tho pits, under tho 
London Building Act. 

(3.) That an casement of su^iport to build- 
ings by buildings may bo acquired by pro- 
scription, and that such an easement had in 
fact been acquired by the pits. ; but that tho 
statutory rights of protection which the pits, 
as adjoining owners acquired under the Act 
upon tho service of tho party wall notice by 
tho defts. wore inconsistent with and super- 
seded their common law right of sujiport from 
tho dofts.’ building, and that the claim for 
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LOHBOK (Buildings) —eoiilUivcil. 

damages afc common law could consequently 

not be main! ained. Selby v. Whitbread k Co. 

McCardie J. [1917] 1 K. B. 736 ; 86 L J. (K. B.) 

974 ; 15 L. G. R. 279 ; 116 L, T. 699 '; 

[1917] W. 103 ; 81 J. B. 165 ; 

33 T. I. S. 214 

Employment Agency. 

Licences — Refusal of licence — Appeal — Pro- 
ceelurc — London CounUj Go^tncil {General Powers) 
At% 1010 {10 R(/ic\ 7 (b I Geo. 5, c. c.vxix.), 
s. 22, ,mh-s. 5 — Summary Jurisdiction Rules, 
1915, r. 58. 

On Mar. IG, 1017, tlic appellant ai)plied to | 
tlie respondents uiidcT Part V. of the London 
County Council (Geneial Powers) Act, 1010, for 
an empioynient agency licence, and on the same 
daj' the application yas refused. On Mar. 21 
the appellant appealed to a metropolitan magis- 
trate and applied for a summons to the respon- 
dents in accordance with the usual x>raotice in 
such cases. The ai^x^eal by comidaint came on 
for hearing on Mar. 30. On that day the respon- 
dents objected that there was no jurisdiction 
to hear tlie appeal, as the appellant had not 
complied with s. 22, sub-s. 5, of the Act, be 
haying failed to give the respondents four days’ 
notice in writing of such appeal : — 

Held by the Biv. Ct., that r. 58 of the Sum- 
mary Jurisdiction Rules, 1915, had substituted 
the procedure by complaint and summons for 
the four days’ notice of appeal required by s. 22, 
sub-s. 5, and that sub-s. 5 must be taken to I 
have been impliedly rcxicalcd by r. 58. It uas 
therefore unnecessary for the appellant to give: 
the four days’ notice, and the magistrate had ^ 
jutisdiction to hear the apx)cal. Edei-sten r. 
toDOi? C. 0. - Biv. Ct. 15 L. G. R. 899 ; [1917] 
W. N. 312 ; 81 J. P. 294 

Pire. 

Fires Prevention (Metropolis) Act, 1774. 

See Contract, col. 105. 

Massage Establishment. 

Refusal of County Coimcil to register — Appeal 
— Duty of magistrate on hearing append — Lmulo7i 
County Oouncil [General Powers) Act, 1915 
(5 £& 6 Geo. 5, c, cnV.), s. 23. 

By s. 23, sub-s. 1, of the London County 
Council (General Powers) Act, 1915, no person, 
unless registered with the Oouncil, may lawfully 
carry on a massage establishment in London. 

By sub-s. 5 the Council may by order refuse 
to register the name of any person carrying on 
or proposing to carry on such an establishniont 
if (a) “ The Council have reason to believe that 
the person cariydng on or proxiosing to carry 
on such ostablishment is of bad character,” 
or (5) ** The CouncE have reason to believe that 
the premises are being used for any immoi'al 
purpose.” 

By sub-s. 6, before making the order they 
are to give the said person an opportunity of 
being heard against the order. 

By snb-s- 8, any person who deems himself 
aggrieved by any such order may appeal to a 
metropolitan police magistrate, who, “after 
consxTOring any representations made on behalf 


LOHBOR (Massage Establishment)— rJ. 
of the Council, may, if he thuik« fit, eonfinn 
order or direct the Council to withdraw 
such order ” : — 

Held, that on the hearing of an ax'»pcal under 
that section the magistrate is not justified in 
confirmhig the order merely because he is of 
opinion that the Council hacl rea-^on to believe 
that the ax>pellant was of bad character or 
that the house was being used for immoral 
piiiposes ; he must slate that ho eidertaiucd 
the {-aiuo hini'-flf. Bals-) v. Lovnov 0. C. 

Biv. Ct. [1917 j 1 K. B. 808 ; 80 L. J. (K. B.) 

844 ; 15 I. G. E. 271 ; 116 L. T. 216 ; 

[19I7i W.F.41 ; R67 

Parks and Open Spaces. 

Ly-lav's — Sale of liicraiurc — Consent of Lon- 
ihtn County Council — Rtfusal of in (Kcordunec 
with general rcsolniion — Ajiplivani' s right to he 
heard — London County Council {C(.nerai Potrers) 
Act, 1890 (53 cb 54 Tict. c. eexliii.), s.U, SeJmL B. 

By s. 14 of the London Cciirity Council 
(General Powers) Act, 1890, and fSched. B, the 
Council are emxiowered to moke by-laws in 
relation to the x^arks under their coidrol, and 
made a by-law proliibiting the “sciiing .... 
any article or distributing any bill or like thing 
.... without the consent of council in 
VTiting.” Prior to 191(5 the Council had issued 
permits to sell literature in the parks, but in 
that year passed a general resolution that exist- 
ing x>ormits he determined and no new iiermiis 
issued. Subsequently, and upon the ground of 
liaving x)asscd this general J’e-.ointion, theOounoii 
refused an a implication for permii'Kion to sell 
a ]>ainphlet at pullic meetings in the j}arks in 
connection uith the bJalionai League of the 
Blind : — 

Ilfild, ihai the ax>piicaiit had a right to have 
the ax^plication conTsidered and was entitled to 
a mandamus to the Council to hear and deter- 
mine it. 

Per Avory J. : The only duty cast upon the 
Council is to cojisider an apifiieation for the sale 
! of an article in the parks. They are not bound 
to consider whether, in their opinion, the 
pamphlet is ox>cn to objection. Rex v. London 
0. 0. Esc parte Oobrie - Biv. Ct. 15 L. G. R. 889 ; 

^ 4 T. L. R. 21 ; 62 S J. 70 

Quinquennial Valuation. 

— Nolico seiit ])y post, but not recefived. 

See R.vrES, col. 345. 

Rating. 

Sec Rates. 

ICHBOlSr BBILBIFG ACT, 1894. 

See London, col 264. 

LORBOR (CITY OF) COURT. 

See Shipping, col. 392, 

LOSS— Insurance. 

Sec Insurance (Loss). 

— Prinemal and agent— Untrue statoineui bv 

agent. 

See PiiiNciPAii AND Agent, col 448. 
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loss— 

— bliippiiig. 

Bui SiurPi^sG, coL 412. 

— ITus eawoitliiii ess-: . 

Bee Insfeaxce (Marus'e), eol SOD 

-LOSS OF DAMAOE OS MISFOSTUME TO” 
GOOBS. 

Bee IxsuEAXC'E (Loss), col. SOO 

BOSS OR DAMAGE — Insurance. 

Bte Iesurakce (Loss), col. 204. 

“LOSS OB DAMAGE BY FIRE ’’—Insurance. 
Bee Laedloed aeb Tenant, col 245. 

LOSS RESDLTIIG FROM MILITARY 
PO'WER.” 

Bcc Insurance (Fibe). (.(»]. 202. 

LOST WILL— Evideiioe— Coni en t->. 

Bee PnoBATE, col. Slil. 

LOTS— bale in. I 

Bee V^ENDOB and PuRcnASETi, col. 418. ] 

LUHATIO— Ireland. 

Bee ICELAND, col. 229. 

Itealiij, Bale of — Second lunacy — Persons ^ 
eniitkd to proceeds of sale— Lunacy Act, 1800 (53 I 
tO 54 Vkt, c. 5), s. 123. i 

A SU311 of slock standing in Court in lunacy I 
to the erodifc «i ’’ lie Yd. A., a Person of Unsound ' 
xUiiid,” represented the proceeds of sale of 
realty v/liieh had been devised in fee to J. A., i 
the elder brother of W. A., who was also of I 
unsound mind. Both of the brothers were 
bachelors and died intestate. The land was | 
sold in 1898 in the lunacy of J. A., under the 
provisions of the Lunacy Act, 1890, and the 
purchase-money was paid into Court to the 
credit of 11© J, A., a Person of Unsound Min d. 
Proceeds of Real Estate,” and was invested. 
After the death of J. A. in 1904, leaving W. A. 
Ms heir-at-law, the fund was transferred to the 
credit of W. A. in his lunacy : — 

IdfJd, following In re Wharton (1854) 5 
D. M. & C. 33, that, but for the transfer f»f the 
fund to the credit of the second lunacy, the fund 
would have still rotaiue<i the characl^r of realty ; 
that the transfer did not alter this character ; i 
and that on the death of \V. A, the fund belonged j 
to the heir-at-law of J. A. In re Alston, j 
biNOLAiB 'U WiLLES - - - Sargant J. I 

[1917 ] 2 Ch. 226 ; 86 L. J. (Cli.) 564 : i 
117 L. T. 222 ; [1917] W. II. 189 : 1 
33 T. L. B;410; 61 S. J. 625 j 
— Testator — Committeo of — Servants en- ' 
gaged— Legacies to persons in tes- 
tators service at death. ! - 

Bee IViLL, col. 463. f 


; MAIRTEEAHCE — Suit — Mainiained action 
1 successful — Liability of mahitainer. 

An action for maintenance of a suit will lie 
j although the maintained action has been decided 
; in favour of the pit. in that action. 

Oram v. Hutt [1914] 1 Oh. 98 followed. 
Decision of Yiscount Reading C.J. [1917] 
1 K. B. 402 affirmed on this point. Neville v. 

! London Express Newspapers, Ld. - C. A. 
i [1917] 2 E. B. 584 ; 86 L. J. (K. B.) 1055 : 

I 117 L. T. 598 ; [1917] W. N, 203; 33 

! T. L. R. 409 

; MAHAGEE — -Bank — ^Authority. 

J See Banjv, col. 56. 

j — Company — ^Receiver and luanagcr. 

! See Company, col 88. 

; — Remuneration — Excess profits duty. 

See Commission, col, 83, and Revenue, 
col. 355. 

i MANAGERS— School. 

See Education, co\ 153. 

MANDAMUS— Appeal. 

See Rates, coL 340. 

I — Audit — ^Ireland. 

See Ireland, col. 210. 

I — ]\Tilitary law — Court of inquiry — Irregular 
jjroeeedings. 

Bee Army, coL 48. 

— Scheme — Christ’s Hospital. 

Bee Ch.vrity, col. 81. 

MAN DATE — Customer — Bank, 

See Bank, coL 55. 

MARINE INSURANCE. 

See Insurance (Marine). 

MARITIME LIEN — Seamen’s wages and mas* 
ter’s disbursements. 

See Shipping, col. 415. 

MARRIAGE — Contract — Engagement ring — • 
liight to return of ring. 

When an engagement ring is given by a man 
to a woman, there is an implied condition that 
the riiig shall bo returned if the engagement is 
broken off. Jacobs v. Davis - Shearman J. 
[1917] 2 K. B. 582; 86 L. J. (K. B.) 1497 ; 
117 L. T. 569 ; [ 1917] W. N. 236 ; 
33 T. L. R: 488 ; 61 S. J. 612 

Divorce. 

See Divorce, col. 145. 

— Foreign — Expert evidence — Bigamy. 

See Criminal Law, col. 129. 

• Soldier’s will — Revocation. 

See Probate, col 335. 

‘ Validity. 

See Divorce, Col 146. 


MAGISTRATES. 

Bee Justices. 

MAHOMED AN — Chri-itian woman — Mixed 
rnaraage — “ IViiting of divorcement.” 
Bee DiVoRcB, col 146. 


MARRIAGE SETTLEMENT — Ba-nkruptcy — 
After-acquired property^ — Covenant to 
settle. 

See Bankruptcy, col 60 

— Covenant to settle wife’s after-acquired 
property. 

1 Bee Settlement, col. 385. 
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MAEEIEB WOMAH — Itcdraint on atMci‘palion\ 
— Partial release by deed poll tcMle discovert — 
Declaration — Direction to trustees — Validity. 

The pit., being then a spinster entitled to a 
reversionary share tinder a will subject to a 
restraint upon anticipation in the event of her 
marriage, by a deed poll executed before her 
marriage declared that her said reversionary 
share should in the event of her marriage belong 
to her for her separate use, and that for the pur- 
poses and subject to the conditions therein men- 
tioned, she should have full power to dispose of 
or charge the said share by way of anticipation 
or otherwise as she might think fit, but that 
except as therein provided nothing therein con- 
tained should prejudice the continuance of the 
said restraint. The deed poll was immediately 
communicated to the trustees of the will. Three 
mortgages pursuant to the conditions contained 
in the deed poll were made by the pit. while a 
married woman. On a summons taken out for 
the purpose of determining the validity of these 
mortgages and whether the pit. had power to 
make any future mortgages for the purposes 
declared by the deed poll : — 

JicM, that the deed poll operated hy way of 
direction to the trustees, and thus amounted to 
a complete and effectual transfer of the plt.’s 
share upon a new and modified trust, and that 
for the purposes and subject to the conditions 
imposed by the deed poll she had power to deal 
with her share by way of anticipation during 
coverture. 

Sembhf apart from its operation by way of 
direction, the declaration under seal would have 
been sufficient, as a release, to remove the pro- 
tection attached to the original trust. In re 
OlTBIMES, LoCOVICH V. GhRIMES 

Sargant J. [1917] 1 Ch. 30 ; 86 L. J. (Ch.) 

217 ; 115 L. T. 706 ; 61 S. J. 56 

8ee Husband and Wife. 

MAEEIED WOMEN’S PEOPEETY ACT, 1882. 

8ee Husband and Wife, col. 195. 

MASSAGE ESTABLISHMENT— Loiidon. 

8ee London, col. 267. 

MASTEE- — Disbursements — ^hiarit ime lien. 

8ec iSniPBiNo, col. 415. 

MASTEE AND SEEVANT. 

Common Emphy^nent, col. 272. 

Dismissal, col. 272. 

Employment, col. 273. 

False Imprisonnient. See below, Eail- 
way Company. 

Husband and Wife. See County 
C oUET. 

Military Service, col. 273. 

N eqligence. See NEOLiaENOB. 

Patent. See Patent. 

Mailway Company, col, 274» 

Seduction. See Seduction. 

Prade Secret, col 270. 

W<^hmn*s Compemation, 

\ , ' men’s Compensation. 


MASTEE AND 

Common Employment. 

Mere> voliiuieer — Volunteer with interest — 
Liability of master for negligence of servant. 

The defts. Moss’ Empires had under agree- 
ment the use of Drury Lane Theatre for the 
production of a revue. "The plaintiff, a inincipal 
dancer, attended rehearsals of the revue ; she 
was under no contract with the defts. to attend 
them and was not paid for her attendances, but 
attended in the hope and expectation of obtain- 
ing an emx>loyment for the run of the revue 
when it was ready for production. At one of 
the rehearsals a staircase which formed part of 
the scenery was fixed upon the stage by the 
direction of the producer of the revue, who was 
a servant of the defts. Moss’ Empires, in such 
a way as to be unsafe. The j>lt., with others, 
took up a position on the staircase by the direc- 
tion of the x)roducer, when the staircase collapsed 
with the result that the pit. sustained serious 
injuries, to recover damages for which she 
brought the present action. The jury found 
that the pit. was not in the eiiip»loyment of the 
defts. Moss’ Empires, and that the accident was 
caused by the negligence of one of their ser- 
vants, and judgment was given against Moss’ 
Empires 

Held, that on the facts the finding of the 
jury that the pit, was not a servant of the defts. 
was right ; and, further, that the pit. v^as not 
a mere volunteer who could not be in a better 
position to recover damages from the defts. 
than their own servants, but was a volunteer 
ill a service in which she had a common interest 
with the defts., and therefore the doctrine of 
common emxiloyment had no apxilication and 
the pit. was entitled to recover. 

Holmes v, Noi'th Eastern My. Co. (1869) 
4 Ex. 254; (1871) 6 Ex. 123 and Wright v. 
Londoji and North Western By. Co. (1870) 1 
Q. B. D. 252 foUowed. 

Degg v. Midland My. Co. (1807) 1 H. & N. 
773 and Potter v. Faulkner (1861) 1 B. & S. 800 
distinguished. Haywaed v. Deury Lane 
I hiEATEE, Ld. and Moss’ Empieis, Ld. 

C. A. [19171 2 K. B. 899 ; 117 L. T. 623 ; 

33 T. L. E. 667 ; 61 S. J. 664 

Dismissal. 

Editor — Termination of employment — Length 
of notice. 

In an action by an editor against the pro- 
prietors of a newspaper for wrongful dismissal 
there was no evidence of any custom as to the 
length of notice to which in the absence of express 
agreement an editor was entitled, and the jury 
found for the pit, on the basis that ho was 
entitled to twelve months’ notice : — 

Held, that in the circumstances of the case 
it could not be said that the view of the jury was 
unreasonable. Grcwdy v, Sijn Peinting and 
P iTBLiSHiNa Association - 0. A. 33 T. L. E. 77 

Justification — Commission ' — Salary for 
current period. 

A servant dismissed for misconduct is entitled 


Bee WoEK' 
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MASTER AKB SEITANT (Dismissal)— 

contimfCfh 

to recoYer arrears of salai*}^ duo to him. Healei^ 

t?. SOCliSTil A2J0NYME FEA^"CATSE R^BASTICl 

Avory J. f iai7] 1 R. B. 946 ; 86 I. J. (K. B.) 

1254 ; 117 L. T. 92 ; ri917] W. H. 139 : 

33 T. B. R. 300 

Employment. 

below. Military Service, col. 273, 
and WorjvMEx's Oompen'sation. 

False Imprisoninent. 

below, Railway Company, coi, 274. 

Husband and Wife. 

— Eiiiploymeiit by wife — •Excessive damages. 

Sea County Oouiit, col. 121. 

Military Service. 

— Local authority — Emploj^eo joining Army — 

Continuanco of civil pay. 

See, Emebgency Legislation, col, 156. 

Sewant leaving employmerit “ of his own 
accord ” — Provident fund — Mobilization — En- 
listment — Public policy. 

Appeal from the Westminster County Court. 

The defts. were the directors of the Army 
and Navy Co-operative Society, Ld., and, as 
such, the tnistees of a provident fund founded by 
the society. The pit. was the widow and 
administratiix of William Thomas Joyce, who 
had been an employee of the society and a con- 
tributor to the fund. The fund was regulated 
by certain rules. By r. 3, in case of the death 
of a member leaving a widow nine months’ 
pay was payable. By r. 6 “no person dis- 
missed from the society’s employment, or leav- 
ing it of his or her own accord, or ceasing to be a 
member of the fund at his or her own request, 
shall have any claim upon the provident fund ; 
but the trustees shall have absolute discretion 
to return to him or her the whole or any part of 
the sum which he or she has subscribed.” 

Joyce applied for and obtained leave to join 
the forces. On Sept. 9, 1914, he enlisted in the 
Coldstream Guards. In Oct., 1915, ho was 
killed in action. In Apr., 1916, the present 
claim was made. The county courfe judge gave 
judgment for the defts. The pit. appealed. 

The Div. Gt. heU that Joyce ibad left the 
society’s employment of his own accord within 
the meaning of r. 6, and that there was nothing in 
that rule which was contrary to public policy. 
The appeal was therefore dismissed. Joyce v. 
Lobe Ebtjby - Div. Ct. [19171 W. H. 51 ; 

S3 T. L. R. i45 

Termination of period of exemption — Effect on 
contraot for civil employment — Determination of 
eontractr— Claim for continuance of commission 
after determination — Military Service Act, 1916 
(5 6 Ceo. 5, c. 104), s. 3, sub-s. 5 — Military 

Service Act, 1916 (Sess. 2) (6 7 Geo, 5, c. 15), 

5. 1, sub~ss, 1, 2. • 

The effect of the Military Service Acts, 3016, 
on a contract for civil employment is to deter- 
mine the contract ipso facto at the appointed 
date for the second Act coming into operation, 
that is, Jun. 24, 1916, or, where exemption is 


MASTER AND SERVANT (Military Scirvice) 

— coRthiued. 

allowed under the first Act, at the toimination 
of the period of exemption. 

Principle in Tamplin Steamship) Go. v. Anglo- 
Mexican Petroleum Products Go. [1916] 2 A. C. 
397 applied. Mabshall v. Glahvillb 

Div. Ct. [1917] 2 H. B, 87; 86 B. J. 

(K. B.) 767 ; 116 B. T. 560 ; 

33 T. B. E. 301 

Negligence. 

See Negligence, col. 287. 

Patent. 

— Engineer — ^Invention patented by servant — 

Servant trustee for master. 

See Patent, col. 300. 

Railway Company. 

Liability for acts of servants — Implied 
authority — Arrest of passengers — Railways 
Clauses Consolidation Act, 1845 {S db 9 VicL 
c. 20), ss. 103, 104 — Regulation of Railways Act, 
1889 (52 S 53 Viet. c. 57), 5. ^—Statute Law 
Revision Act, 1892 (55 56 Viet. c. 19). 

The power given to ry. cos. by ss. 103 and 104 
of the Railways Clauses Consolidation Act, 1845, 
to arrest passengers for travelling without ha%dng 
paid the proper fare %vith intent to avoid i>ay- 
ment thereof was determined by the passing 
of the Regulation of B-ailways Act, 1889, the 
code contained in ss. 103 and 104 of the Act 
of 1845 with regard to that offence being 
replaced by the code contained in s. 5 of the 
Act of 1889, under which there is only a power 
of arrest if a passenger refuses to give his name 
and address after having failed to produce a 
ticket and to pay his fare. 

The pit, was the holder of a first-class season 
ticket between cei*tain stations upon the defts,’ 
ry. Upon the plt.’s arrival at a station at which 
the ticket was available, after he had passed 
the ticket barrier and had shown liis ticket to 
a ticket collector but before he had reached the 
exit from the station, a porter in the employ- 
ment of the defts. took him by the arm and in 
the presence of other persons charged him with 
having travelled first class with a third-class 
ticket. In an action against the defts. for 
assault, false imprisonment, and slander : — 

Held, that, the offence of travelling without 
a proper ticket not being ptmishable by imprison- 
ment, the claim in respect of the slander would 
not lie in the absence of proof of special damage. 

Michael v. Spiers <£? Pond (1909) 101 L. T. 
352 and Hellwig v. Mitchell [1910] 1 K. B. 609 
Coliowed. 

Held, further, that, as the defts. had no 
power to arrest the pit. for the offence with which 
the porter charged him, they could not be taken 
to have impliedly authorized the porter to 
arrest him, and that the action must be dis- 
missed. 

PouUon v. London and South W estern Ry. Co. 
(18r»7) L. R. 2 Q,. B. 5.34 followed. Ormteton v. 
Great Western Ry. Co. - - Rowlatt J, 

[1917] 1 K. B. 598 : 86 B. J. (K. B.) 759 ; 

116 B. T. 479 ; [1917] W. N. 40 ; 

33 T. B. R. 171 



( 275 ) 


THE COMPLETE CUIIBENT DIGEST, 1917. 


( 276 ) 


MAS!FER Am BmrAm---eo}itmyed, 
Seduction. 

Sec Sbduotioh, col. 382. 

Trade Secret. 

Informaiion acquired during 5cry/cc — Con- 
fidential employment — Injunction — Secret fen'- 
mulcB — Bools o/ fornmlm taken hy servant — 
Order to deliver up. 

A servant in a confidential position who has 
express]}’' or impliedly contracted that he will 
not disclose his master’s secrets can be re- 
strained from so doing. 

The works manager of a co. mamifaeturing 
rubber goods and rubber compounds was 
intrusted with the care of a book of fonnula 2 
of secret processes for the pui-pose of carrying 
out his duties. On loarbig the co."s employment 
he took this book away with him, and shortly 
afterwards entered the employment of a rival 
CO, It was ordered that he should deliver U}) 
the book of formulas, and all copies or extracts 
therefrom, to the co. Alperton Bubber Co. 
V, Manning - Peterson J. 86 L. J. (Ch.) 377 ; 

116 L, T. 499 ; [1917J W. 76 ; 

3ST. L R. 205 

Workinen^s Compensation, 

See Workmen’s Compensation. 

MATERIALITY — Evidence — Per j ury. 

See Ceimtnab Law, col. 132. 

MATRIMONIAL CAUSES ACTS. 

See Divorce, col. 142. 

MEASURE — Supply by — Water. 

See Water, col. 454. 

MEASURE OF DAMA0ES. 

See Landlord and Tenant, col. 244, 
Sale oe Goods, col. 367, and 
Shipping, col. 407. 

MEETIN0— Company. 

See Company, col. 91. 

MEMBER — 'Friendly society— -Di^-jiute. 

See Friendly Society, col. 182 

- — Stock Exchange — Defaulting- 

8ee Bankeuptcy, coL 59. 

MEMORANBUM OF ASSOCIATION— Company. 
See OoiuPANY, col. 92. 

MENS REA. 

See Criminal Law, col. 127. 

MERCHANT SHIP — Racing y ac bt — Hagu o 
Convention. 

Bee Prize Cotiet, col. 326. 

MERCHANT SHIPPING ACT, 1894. 

See Shipping, col. 418. 

MERE VOLUNTEER —Master and Servant- 
Common employment. 

See Mabteb and Servant, 272. 


MER0EB ' — Intention ^ — Interest — Subsequent 
dealings — Evidence. 

Two properties A and B having been in- 
cluded in, one lease at a low ground rent and 
sub.scqueritly .separately assigned by the lessees^ 
the reversioners in foe took au assignment of 
property A and four other leasehold properties 
for the residue of the re.spective torms. 

There was no direct evidence that they then 
had any intention a-gainst merger. 

About nine months later tlio I’eversioner^ 
by a mortgage, which recited that the term in 
property A” and the revemioii in fee subject to 
the term were in them as tenants in 

common, mortgaged ihc ierm and the entire 
reversion separately : — 

Held, that, having regard to the form of ilio 
mortgage and the covenants for title therein 
contained, the mortgage was admis>siblG as 
evidence not onl}’' that the reversioners then 
believed that there was no merger, but that 
such was their intention at the time when they 
took the assignment of the term :• — ■ 

Eeld, therefore, on the construction of the 
assignment and the mortgage, that the term 
had not merged. 

Decision of Astbury J. [1917] 1 Ch. 147 
reversed. In re Fletcher. Beading v. 
pLETcnsR - - C. A. [1917] 1 Ch. 339 ; 

86 L. J. (Ch,) 317 ; 116 L. T. 460 ; 
[1917] W. N. 57; 61 8. J. 267 

METROPOLIS. 

See London and Bates. 

MILITARY COURT OF INQUIRY — State- 
ment by accused — Admissibility, 

See Criminal Diw, col. 128. 

MILITARY LAW. 

See Army. 

MILITARY OB USURPE.I) POV/ER. 

See Insurance (Fire), col, 202, 

MILITARY POWER — Loss or damage caused 
by — Insurance. 

Bee Landlord and Tenant, col 246. 

MILITARY 8EEVICE. 

- Army, coL 31, OuNiiuor, col. 110, 
and Master and Servant, col, 273. 

MILK. 

Sec Adulteration. 

MINER — High Peak mining customs. 

See kliNES, col. 277. 

MINERAL—Brino. 

See Revenue, col. 362. 

MINERAL RI0ETS DUTY— Revenue. 

See Bevenub, col. 302. 

MINES. 

CoalMinet col 277. 

Qoldminmg Claims^ col. 277. 

High Peak Mining Customs^ col, 277. 
Support, Might to, col 278. 
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MIHE3 — rifuf / 

Coal Mine. 

Offence — Person liarhwj lucJfcr match hi mine 
— Whether search condition pfecedent io pro^ecAi- 
iion — Goal Mines Act^ 1911 (1 ct* 2 Geo. 5, c. oO), 
5.9.35,74101,103. 

Sect. 35, sub-s. 1, ol the Coal Ivliaes ^ict, 
1011, is an absolute prohibition against a person 
Iiaviiig in hie possession, in a mine whore safety 
lamps arc reqoirod to be used, any lucifer match 
or any of the other articles mentioned. A 
person, therefore, who infringes this provision 
is guilty of an olfence under the Act, and in 
proceedings in respect thereof it is not necessary 
to show that the accused had been searched 
under sub-s. 2 before he commenced work or 
that ho had been searched bj" the person duly 
appointed to make searches. Jo:n'es v. Lewis 
Div. C't. ‘"1917] 2 K B. 117 ; 86 L. J. {K B.) 

782 ; 117 L. T. 127 ; "19171 W. H. 146 ; 

■^81 .1. p. I3i 

• Gohlxnmiag Claims. 

Gale — Gonsiruciion of a/jreement. 

The pits, were the assignees of tlic bfucFit of 
an agreement whereby the pits.’ assignors sold 
to the clefts, a block of goldminiug claims in 
Rhodesia and whereby it was agreed that the 
pits.’ assignors should retain a half -share of any 
minerals that might be found in the block and of 
the proceeds of the sale of such minerals. Before 
the date of the agreement the clefts, had opened 
up a discovery reef, which extended beyond the 
vertical limits of its o^vn block and under the 
block referred to in the. agreement, a-nd after the 
{late of the agreement the defts. in working the 
discovery reef extracted a large cpiantity of ore 
from under the block referred to in the agree- 
ment. By the law of Rhodesia the owner of a 
discovery reef has a right to pursue it extra- 
laterally even under the claims of other persons, 
but the pits, contended that under the agree- 
ment they were entitled to half the proceeas of i 
the minerals found by the defts. in or midor the 
area of the block referred to in the agreement, 
even if such minerals were found in the extra- 
lateral part of the discovery reef, and the pits, 
brought an action against the clefts, for a 
declaration to that effect : — 

Ileldf that on the construction of the agree- 
jiient the pits.’ rights wore limited to half the 
proceeds of minerals extracted from the block 
in dispute under the mining rights formerly 
exercisable by their assignors, and that at the 
date of the agreement the pita, had not such an 
interest in the soil of the block in dispute as to 
make them owners of the subjacent minerals, 
and therefore the action failed. 

Decision of Eve J., 33 T- L. R. 99, aOlnnod. 
The Amalcjamated Pbox^ehties oe Rhodesia 
(1913), Ld. V. The Geohe and Pjnasmx Gold 
Mining Go. - - - 0. A. 33 Z L, B. 469 

High Peak Hiuing Customs. 

Gmail Barmoie Court — Jurisdiction — 
*b¥?*%er ” — High Peah Mining Gustoms and 
Mineral Courts Act, 1851 (H cb 16 Viet. c. 9-1), 
Bched. art. 16. 

Although a person who mines for a mineral 
other than lead ore is not ipso facto a miner ” 


MIFE3 (High Peak Mining Customs)— 
within the meaning of Bched. I., art. 10, of the 
High Pt-ak Mining Customs and hlinfrni Courts 
Act, 1861, if in the course of working such a 
mineral he in fact takes lead ore ho there] jy 
becomes a miner, none the loss because ho did 
not start his mining operations wutli the Inten- 
tion of takhig it. Rex t\ Sandebs 

Biv. Ct. 1 1917 I 2 K. B. 390 : 88 L. 6. (K B. ) 
1316; 117 L T.410; [1917] W. H. 157 

Support, Right to. 

Giuface oivncr — PaHilion — Jhccepiion of niincs^ 
and minerals — Power to enter for the tvorking of 
the mmeraJs “ in as full and ample a manver 
if these presenis had not been made ” — No compen- 
fSation clause — Im^died right to let doian surface. 

By a deed of partition made in 1788 certain 
lands wore partitioned in severalty between 
certain tenants in common, with an exception 
and reservation of the mines and minerals in 
I and upon the said lands, with liberty for the 
tenants in common, their heirs and assigns, to 
“■ enter on the said premises to work and convert 
the same to the most advantage for their mutual 
benefit.” The deed contained a further provision 
and declaration that the mines and minerals 
already ox)enod and unopened in, ui>on, or under 
the said lands were thereby expressly reserved 
and excepted out of the partition of the said 
lands for the joint profit, benefit, and advantage 
of the tenants in common, their heirs and assigns, 
with full and free liberty for the tenants in com- 
mon, their heirs and assigns, their agents, 
servants, workmen, horses, cattle, carts and 
carriages whatsoever, at all times to enter upon 
the said lands and eyery part and parcel thereof 
for the woiking, candying, and converting of 
the said mines and minerals for the equal and 
joint benefit, profit, and advantage of ^ the 
tenants in common, their heirs and assigns, 
and every person lawfully claiming under them 
respectively, in as full and amide a manner 
to all intents and purposes as if those presents 
and the partition and division ” of the said 
lands had not been done and made. The deed 
contained no clause providing for compensation 
for injury to the surface. The pits, derived 
title to the land, and the deft. eo. derived title 
to the mines and minerals through this deed. 
On a question of law whether the deft. co. was 
entitled to work the minerals so as to cause 
the surface to subside : — 

Held, by the C. A., affirming the decision 
of Younger J. (115 L. T. 774) that as a matter 
of construction the words “ in as full and ample 
a manner to all intents and purposes as if those 
presents, &c., had not been done and made ” 
applied to the powder of w<'>rkiug the minera.Is 
and not merely to the posvor of entry on the 
land, and that on this construction the pits.’ 
common law right to support was by necessary 
implication displaced, and that the deft, co. 
had a right to work the minerals so as to cause 
the surface and buildings thereon to subside. 

The cases considered and Beard v. Moira 
ColUerg Go. [1915] 1 Cli. 257 followed. Davies 
V. PowEEE D-depryn Steam Coal Co. 

C. A. [1917] 1 Ch. 488; 86 L. J. (Ch.) 29S ; 

li6L. T. 620; [1917] W. 68 
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MINKTEE OF MramOES— Power of, to 
order sale of plant — Construction of 
reservoir. 

See CoNTEACT, col. 108. 

MIHOE — Workmen’s compensation — Re- 
corded agreement. 

See Woekmek’s Compestsatioi?-, col. ! 

MISBlSCEIPTIOlSr— Vendor and purchaser. 

See Vendoe and Puechasee, col. 148. 

MISLEABIHG IFFIBAVIT — Rule nisi — 
Prohibition — Summary discharge of 
rule — ^Inherent power in Court. 

See REVEisrirE, col. 359. 

MISREPSESEUrTATION— Rescission. 

See Veistuor ak-d Purchaser, col. 448. 

MISSTATEMENT OF FACT— Insurance. 

See Insurance (Lire), coi. 203. 

MISSTATEMENT OR ERROR IN THE 
DESCRIPTION OF THE PREMISES.” 
See Vendor and Purchaser, col. 4-50. 

MISTAKE —Disou tailing deed — Rectification. 

See Tail, Tenant in, col. 429. 

' — Law — ^Money paid by. 

See EMERGBNcr Legislation, col. 172. 

MITIGATION — Punishment — ^Evidence. 

See Criminal Law, col. 132. 

MIXED MARRIAGE — Mahomedan domiciled 
in India and Christian woman. 

See Divorce, col.* 140. 

MODUS OR COMPOSITION. 

See Limitations, Statutes of, col 257. 

MONEY-LENDER— Bankruptcy. 

See Bankruptcy, col. 62. 

Business carried on elsewhere than at regis- 
tered address — Avoidance of transactmi — Monoj- 
lenders Act, 1900 (63 <£? 64 Viet. c. 51), s. 2. 

Appeal from a decision of the C. A.. ([1916] | 
2 K. B. 719) reversing a decision of Ridley JT, 

The question for decision was 'whether an 
isolated money-lending transaction, carried out 
by a registered money-lender at a place other 
than his redstered address, was void luidcr 
s. 2, sub-s. 1 T^), of the Money-lenders Act, 1900. 

Ridley J. held that the transaction was void 
under the Money-lenders Act, 1900, but the 
C. A. reversed this decision. 

The H. L. allow'ed the appeal. Cornelius 
tj. Phillips - H. L. (E.) [1917] W.' N. S71 ; 

34T.L.R. 116; 62 S. J. 140 

Beguiration — Pas^tnership — ^Registered separ- 
ate^ — Company formed of hmness of borrower 
— Sahry to mcmey-hndkrs as diredtm'S — No\ 
UdhUUy io aMend to business — debenture as 
security Fraud — Security and loan void — 
Momy-Ufiders 1900 (03 64 Fid. c. 51), 

2, sm-'S. I (c), 

T. was in need of money for the purpose of 
his husiaess, and asked the pit. to lend him the 
money ^ but the pit. said he was not a money- 


MONEY-LENDER— 

lender, but if T, would form Ms business ijiio a 
00 . the money could be lent. The pit. intro- 
duced T. to B. as his partner. Both the pit. 
and B. were sei}aratcly registered as money- 
lenders. The business was formed into a co., 
and a debenture of the same amount as the loan 
was i.ssiied to T, containing a eonclition that 
principal and interest should become payable 
if execution was levied. The pit. and B." lent 
the mone 3 r in equal moieties, and were appointed 
as managing directors of the co, at a salary of 
121. i0.'«. each per v;cck, but were exonerated 
from any obligation to attend to the business 
of tiie CO. The business was amnio security for 
tho loan, for v/hicli no interest was charged. 
T. subsccpicntiy transferred the debenture to 
the plt._ The pit. and B., their salary being in 
arrear, issued a writ, obtained judgment on it, 
and issued execution. The pit. then brought 
an action on Ms debenture for the usual relief ; 
and a receiver was appointed, who sold the 
business for more than the amount of the loan. 
The pit. brought tMs action claiming that the 
debenture constituted a charge on all the 
property of the co., and tho co. counterclaimed 
that tho debenture and transfer were void and 
the transaction a fraud on the co. : — 

Held, that the transaction was a partnership 
transaction by the pit. and B., a,nd also was a 
money-lending transaction, and that tlio loan, 
having been made by an unregistered partner- 
sMp was void, under s. 2, sub-s. 1 (c), of tho 
Money-lenders Act, 1900, both as to tho loan 
itself and the security taken for it ; further, 
that the device resorted to was fraudulent, as it 
concealed the real character of the transaction, 
the CO. having been created only for the purpose 
of being defrauded by giving security over all 
its assets for a debt which was not the co.’s debt 
and to pay a large salary a 3 ’Car to directors who 
posed as genuine officers of the co., and that the 
judgment obtained might be sot aside on the 
ground of fraud. i?rre Taylor (Charles) 
(London), Ld. Miller r. Taylor (Charles) 
(London), Ld. - Neville J. 86 I. J. (Oli.) 49 ; 

115 L. T. 766 

MONEY-LENDERS ACT, 1900. 

See Bankruptcy, col. 62 . 

' ‘‘ MORE OB LESS ABOUT.” 

See Sdle of Goods, cuI. 372. 

MORTGAeE. 

Accotmts, col 281. 

Contract. See Contract, 

Costs, col. 281. 

Emergency Legislation. See Emer- 
gency Legislation, 

Eguiiabk Mortgage, col 28 L 

Foreclosure, col 282, 

Life Policies. Sec Alikn Exj^my. 

Notice. See beIo\Y, Personalty. 

Parties. See PARTrE.s* 

Personalty, col 282. 

Megisfmfion of Title. See Straits 
Settlements. 
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Accoimts. 

MottjagtQ 8 action — Banker and customer — 
Jlorkjage io secure overdrafts — Appointment of 
receiver— Lien for salvage payments — Convey 
fuieififj Act, IS 5 I (44 cL’ 45 I'ict. c. 41), s. 24, 
s'uh‘S, S. 

YoijaELL V, Hibeexjax Bank, Ld. 

H. L. (L) [1917j W. N. 297 

Coatraet. 

— illegality. 

Bee OoNTBACT, col. 107. 

Costs. 

Mortgage suit — Costs of puisne incumbrancer 
— Pfi ority — Specia I circ u msta^i ces. 

Tlie pit., Vriio was seventli in priority as 
an incumbrancer on lands of the deft., insti- 
tuted an action to raise the amount ol Ids charge 
and obtained a primary decree for sale. The 
lands were held under a tenancy from year to 
year, and notice of intention to sell having been 
served upon the landlord, the latter exercised 
his right of jjre-emption, and offered 200/. as 
the pre-emxhion xjrice. Tlie true value of the 
lands was subaoqiientiy ascertained by the Coui't 
of the Irish Land Commission to be 500/., the 
Land Commission jjroceedings having been 
carried through by the jilt, without any order 
in the suit directing him to do so. The sum of 
500/. W’^as only suiScieiit to discharge the first 
five incumbrances and portion of the sixth, 
no i)art of the plt.’s demand being reached. The 
owner of the sixth incumbrance had ju-oved his 
claim thereto, but otherwise took no part in 
the suit : — 

Heidi by the 0. A. (afiirming the judgment 
of Barton J.), that the pit. w'as onlj entitled to 
be paid his costs in the same prioritjr as his 
incumbrance, and that no siiocial circumstances 
existed entitling the x->lt. to jiriority in payment 
of his costs. 

Per Bonan L.J. : In such a case the Court 
will not enter ux)on an inquiry as to whether 
the j>uisne incumbrancer had a reasonable 
expectation of being x^aid w'hen ho commenced 
his iJi-occedings. 0 AIeagiieii v. Daly 

C. A. (Ir.) [1917] 1 I. E. 493 

Emergency Legislation. 

See Emebobncy Legislation, col. 100. 

Equitable Mortgage. 

Priority — Negligence — Possession of title 
deeds — Presumption — Equities in all respects 
equal — “ (Jwi prior est teiwpore potior esi jureP 

The pits, claimed an account of what was 
due to them under an equitable charge of Jul. 23, 
1901, and a declaration that their charge ranked 
in priority to the sufoseexuont charge of the defts. 
W. and A. and consequential relief. The defts. 
submitted that, by reason of the negligent con- 
duct of the person to whom the charge was 
given in leaving the title deeds with his solicitor, 
the solicitor was enabled fraudulently to obtain 
from the defts. 1000/. on the security of a deposit 
of title deeds of Sept. 12, 1910, and that their 
security should rank in priority to that of the pits. 


MOBTGAGrE (Equitable Mortgage) — evntinued. 

Eve J. said it was a contest between two 
equities, neither of the parties having any legal 
estate. The security of the pits, was prior in 
time. The substantial ground on which the 
defts. based their claim to a better equity than 
that of the pits, was the possession of the title 
deeds, and, as between equitable mortgagees or 
depositees, a presumption of superiority was 
raised in favour of the one who had possession of 
the deeds. But that was only a presumption, 
not a conclusive factor, liis Lordship, on the 
facts and correspondence, held that there was 
not such negligence or carelessness established 
on the part of the first equitable mortgagee as 
would postpone his right as prior incumbrancer 
to that of the later incumbrancer. In his 
opinion the equities were equal, and the pits. 
coul{^not be said to have confcributed to the 
defts. getting possession of the deeds. In these 
circumstances the last factor had to be called 
into existence, and that admittedly was the 
priority in date. Jones v. Cooke-Hill’s 
Tbustee . - .Eve J. [1917] W. N. 73 

Eoreclosure. 

See CoNVEBSiON, col. 113, and Emeb- 
GENCY Legislation, col. 160. 

Life Policies. 

See Alien Enemy% col. 13. 

Notice. 

See below. Personalty, coL 282. 

Parties. 

See Parties, col. 296. 

Personalty. 

Assignment of interest in — Notice to trustees 
of the fund — Subsequent payment of income to 
mortgagor — Judicial Trustees Act, 1896 (59 cfc 60 
VicL c. 35), s, 3. 

P., who was entitled to a life interest in the 
income of certain stocks and other personal 
estate vested in the trustees of a settlement, 
assigned all his interest under the settlement 
to the pit. by way of mortgage to secure a prin- 
cipal sum and interest. Shortly afterwards the 
pit. gave to the trustees the ordinary notice of 
the mortgage, but did not require them to pay 
the income to himself, and they paid it to P. 
for about a year and a half, when the pit. 
brought an action against P. and the trustees 
clanniag foreclosure of the mortgage and per- 
sonal payment by the trustees of the income 
as from the date of the notice : — 

Held, that the giving of the notice was not 
equivalent to takmg possession of the mort- 
gaged property, but had no further effect in 
depriving the mortgagor of the receipt of 
income than notice of a similar mortgage of 
real estate, and that the claim against the 
trustees failed. 

Held, also, that, if the decision was wrong, 
the case was one in which the Court would 
grant relief to the trustees under s. 3 of the 
Judicial Trustees Act, 1896, and that it was 
not necessary to plead the Act as a defence. 
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MOS’lp'AOS (Personalty) — conthi^!etL ; 

In re Pa\ysu.'P.s iSjaTTjLEMu^^T. Higgins v. ' 
Fawson - - Sargant J. 71917] 1 Ch. 541 ; ; 

86 1. J. iCii.) 380 ; 116 L. T. 559 ; i 
[1917] W. K. 87 ; S3 T. L. E. 233 j 

Eegistratioa of Titia. | 

— Statutory form — ^Unregistered agreement — 

Contractual right. 

S'ee Stbaits Settlements, coL 427. 

MOTOE CAE — Bath-ehair or amhidancc pro- 
pelled hp eltcir icily — Itcyidration — Licence— 
Loconiotioem on Highwaya Act, 1896 (59 <£? 60 
VlcL c. 36), -s*. 1—3/o/or Car Act, 1003 (3 Edw, 7, 
c. 36), .<?. 20. 

A bath-chair or anibalance designed for 
invalids and proi^elled by electricity at an 
average speed of two mhes an hour fails ^thin 
the delinition “ motor car ” in s. 20 of the Motor 
Car Act, 1003, and must be registered, and its 
driver must be licensed. Elieson v, Paeker 
B iv. Ct. 15 L, G. B. 531 ; 117 I. T. 276 : 83 
T. L. B. 380 ; 81 J. P. 265 ; 61 S. J. 559 

— Carriage on deck. 

Bet Insurance (Marine), col. 207. 

MOTOB CABS—Lights. 

Bee, NEGLiasNCE, col. 288. 

MOXOB OMNIBUSES ^ Country roads — 
Extraordinary traffic. 

Bee Highway, coL 190. 

MUNICIPAL COBPOBATION— Electric light 
company — ^Agreement — ^PJght to pur- 
chase system — Severance of municiijal 
district. 

Bee ’Canada, col. 69. 

MUNITIONS — ^j^Iinister of — Construction of 
reservoir^ — Stoppage of works b 3 ^ 

Bee Contract, col. 108. 

NAVAL AND MILITABY OPIBATIONS — 
Prize bounty. 

Bee Prize Court, col. 329. 

NAVAL PBIZE ACT, 1864. 

Bee Prize CouRT,^coi. 329, 

NAVIGATION LIGHTS —Absence of— Admi- 
ralty instructions. 

Bee Shu’pxng, col. 413. 

“NAVIBE BE COMMEBCE” — Hague Con- 
vention. 

Bee Prize Codkt, col. 320. 

NEGLECT, WILEUL— Husband and wife 
Bm Divorce, col 146. 

NEGLIGENCE. 

Bmih. See Bank. 

BuiMimj, Defective State of, coL 284. 
Common Employment See Master 
AND Servant, 

Concealed Danger, col. 285. 

Contact, col 285. 


NEGLIGENCE-tv-zif ml 

D''oih hy. Bee Canada. 

Dock, ad. 285. 

Dog. Bee above, Contract. 

Duty, col 280. 

lligliway, col 287. 

Innkeeper, Bee InnivEEPER. 

Intitee, col 290. 

Licensee. Bee above, Bock. 

Lloyd's llcgister. Bee above, Buty. 

Maliciotis Act of Third Baiiy. Bee 
above, Highway. 

Master and Servant, col 200. 

Pilot. Bee Shipitnq. 

Bank. 

— Customer. 

Bee Bank, coL 55. 

Building, Befectlve State of. 

Building let in tenements — Defective staircase 
— Injury io ivife of tenant — No concealed trap. 

The pit. was the wife of the tenant of a room 
on the first floor of a building which was lot by 
the defts. in separate tenements. Several of 
the tenements, including that of the pit., were 
ajjj^roached by a common staii’caso. The pit. 
went out of her room to the landing in order to 
di‘aw water from a tap on the landing. She 
found that a tap on the landing immediately 
above had been left running, and she went to 
the upper landing to stop it. On the way down 
she siipx^ed on a defective step and suffered 
personal injuries. She sued the defts. for 
damages for negligence: — 

Held, that proof of the existence of a con- 
cealed trap was essential to the cause of action, 
and as the pit. could not show that there was 
a concealed trap she was not entitled to recover. 
Groves v. Western Mansions, Ld. 

Biv. Ct. 33 T. L. B. 76 

Defect m roof of house — Loose cornice — 
LiahilUy of owner and occupier — Injury to invitee 
through fall of cornice. 

The pit. w^ifc to a house owned and occupied 
by one of the defts., a married woman, to eolieet 
money due to him from Ikun While he was 
standing upon the dooj’sti^p a piece of a projecting 
cornice from the top of the house fell on his 
head and inj uxed him. The house was in appa- 
rently good repair, and the deft, did not know 
of the defect in the cornice. The defect, which 
was an old one, was due to the action of the 
weather upon the cement. In an action brought 
by the pit. against the deft, to recover damages 
for the injuries he had suffered : — 

Held, that the pit. was not entitled to recover, 
inasmuch as the deft.’s duty was to take reason- 
able care to keep the house in such a state of 
repair as not to expose the pit. to any hidden 
danger of which the deft, was aware, or ought 
to have been aware ; and the pit. had not shown 
that she was aware, or ought to have been aware, 
of the decay of the cornice. 
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NEGLlCfEHCE (Building, Defective State of) — 

Indiriititiii' w JJamt’S (i8G<ij L. li, 1 C. P. 
274 ; (1807) L. IL 2 G. P. 811 followed. 

Taivy V. Asliion (1870) 1 Q. B. D. 814 
ilistmguisiied. PpjTonAKO -v. Peto 

BaiFnaclie J, [1917] 2 K. B. 173 : S6 L. J. 

(K. B.) 1292 ; 117 L. T. 145 ; 15 
I. G. E, 860 

Common Employment, 

See j^lASTEs Servae^t, col. 272. 

Concealed Banger. 

See above, Building, Defective State 
of, col. 284. and below, Bock, 
col. 2So, and IxA^EELrEU, col. 200. 

Contract. 

Care of dog — Coiidrucilon of contraet. 

Tile pit. placed a dog in a dogs’ home 
lieloiiging to the defls. on the terms of a doeu- 
iiient whieii stated that every possible care 
and attention is given to animals ” and that 
tile defts. “ wish it clearly to be understood that 
they will not be responsible for .... Joss from 
. . . . illness or death of any animal from 
whatever cause arising.” 

The dog took a chili and was removed to 
another home, and it afterwards caught jmeu- 
monia and distemper and died. In an action 
for negligence : — 

that under the above document the 
intention ■was that the defts. should not be 
subject to any legal responsibility, and therefore 
the pit. could not recover. Baktoe^ Buislip 
Bog Sanatorium, Lb. Biv. Ct. 33 T . L. R. 458 

Death by. 

See Canaba, coi. 70. 

Bock. 

Vtiig of owners towards persons using their 
premises — WorJemmh employed hy^ shipowner — 
Licensee or imntce — Jujury by accident — Con- 
emhd dauger — Award of compensation — Liability 
of dock owner — Claim by employer to he. indun- 
nifuid — Workmen's Compensation Act, 1906 
(<i Ediv. 7, c. 58), 6*. 6. 

in Mai'., 1915, a workman was^ employed by 
the Jilts, as a tailyinan to cheek the cargo being 
loaded into one of the pits.’ ships lying at ai 
(piay in the defts.’ dock. The work wus usually 
done at the quayside, but as the night of Mar. lV> 
w as cold and the man had boon at w'Oik for 
many houi’s, he elected to wBrk in a wareliouse 
belonging to the defts., from -whieh the goods 
were Seing taken. While there he fell down the 
well hole of a lift and was injured. The work- 
man having obtained an award of compensation 
under the Workmen’s Compeiisatioji Act, 1906, 
against the pits., the pits, brought thi.s. action 
under s. 6 of the Act against the defts., as 
owners of the premises, claiming to be indemni- 
fied on the ground that the accident w^as attri- 
butable to the negligence of the dofis. i!i breach 
of their duty to the workman. The jury, by 
the answetrs to questions left to them at tlie 
trial, fouml (inter alia) that persons using the 


HEGIIGEHCE ipo<WL)~- cvnUmieth ^ 

' wru'chouse \,cro not r(‘asonab1y proLected from 
, faliijig u’tu tile lift well, owing to the negligence 
of the doffs.’ .servants, but that the lift well 
■wa.-: not a concealed danger at the time of the 
accident : — 

Ueld, that the workman was not an invitee 
; to the doils.’ w'arehouse, but at most a iieeusee, 

I and that, as there was no concealed danger, 
ithe defts. had not been guilty of any breach 
j of duty tow^’ds the -workman, and the action 
! failed." WTlsoe, Sons & Go. v. BARiiV By. Go. 
j C. A. [1917] W. C. k Ins. Eep. 65 ; 86 I. J. 

: (K. B.) 432 ; 116 L. T. 71 ; 10 B. W. C. C. 24 

j Harbour board — Liiness of quay to receive 
! gooils — Warranty — Liability for damage — Effect 
‘ of statutes gov&rnhig tlw harbour board. 

Defts. wore the owners and occupiers of the 
' docks and quays at Liverpool, In Oct., 1015, 

; a cargo of copper barilla in the form of jrowdered 
! ore was unloaded on a certain space of quay. 

I In the coui'se of the operations some of the bags 
I containing the ore broke, -^vith the result that 
j some of the powder settled on the space of the 
I quay and in the interstices. In Inov., 1915, 
another vessel arrived in Liverpool with a cargo 
’ of hides for the pits. This cargo -was unloaded 
on the same quay space on which the copper 
ore had been unloaded, and the hides came into 
contact with the surface of the quay <aiul 
absorbed some of the powdered ore, in conse- 
quence of w'hieh they -were damaged. The jury 
found that the defts. were negligent : — ■ 

iie?d,that there was evidence to support the 
i jury’s finding, and that the statutes dealing with 
the defts.’ docks did not relieve the defts. from 
the duty of care with respect to the fitness of 
the quay, nor did they preclude the implication 
of warranty as to the fitness of the quay to 
leceive the hides. The pits, were, therefore, 
j entitled to recover. 

( Quaere, whether the i)rincij)le of Erancis 
|v. CocJcrell, (1870) 5 Q. B. 501, should not 
I be applied to the case of the occuifiers of 
idocLs w^ho invite persons to use for reward the 
I facilities provided. Liebig’s Extract op Meat 
Mersey' Docks axb HaiibourBoard .anb 
Walter Nelson & >Sons, Lb. - McCardie J. 

117 I. T. 380; 33 T. I. R. 354 

Bog. 

— Care of. 

See above. Contract, col, 285. 

Duty. 

Contract for building steamdiip — Requirement 
of compliance with JJoyd\s Rules — Certificate by 
Lloyd' s— Alleged non-compliance — Action against 
Lloyd's. 

The ])lts. made a contract with a firm of 
shipbuilders that the firm was to build for the 
pits, a steamshii) in conformity with Lloyd’s 
Rules and in accordance with a sx>ecification 
providing that it was to bo 100 Ai with widely 
spaced hold pillars. The management coin- 
mittee of lAoyd’s Kegister approved of the plans 
and suj)crvised the building and gave a certificate 
that the vessel was of the 100 AI class with 
widely spaced hold pillaiVE On her first voyage 
the foundations of some of the hold pillars gave 
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HEGlSOEH CE (Buty ) — coJti iuu eiL 
way and ilio vc)dacl wa.s iEerc])y injured, lu 
an action by tlie i>lts. against the chairman, 
deputy-chairman, and trustees of Lloyd’s : 
Register for damages for alleged breach of duty 
or negligence in passing the vessel as being in 
accordance with Lloyd’s Rules when she w'as 
not : — 

Held, that the pits, had no contract with 
the defts., and the defts. owed no duty to the 
Xiits., and therefore the pits, were not entitled 
to recover. Australian Steam ShippiisG Co. 
V, Devitt - - Sankey J. 33 T. L. B. 178 

Gratuitous drive in motor car — Duty to take 
reasonable care — Action for personal injuries, 

Karavias V, Callinicos - - C. A. 

[1917] W. IT. 323 

Highway. 

Gadle — Drover's negligence — No requirement 
of licence — Whether drover an independent con- 
tractor. 

In a place where a drover of cattle does 
not require to have a licence he is the servant 
of the person employing him to drive cattle 
along the highway and is not an independent 
contractor, and therefore the employer is liable 
for the drover’s negligence. Turnbull v, 
WiELAND - - Bailhache J. 38 T. L. B. 143 

Colt, Unbroken, loose on highway at night — 
Injury to person using highway. 

A young unbroken colt belonging to the 
deft,, a farmer, was being taken along a highway 
on a dark night. It was allowed to go loose 
behind a mare which was being led and in front 
of a trap driven by the deft. The pit., who 
was riding a bicycle, was coming from the ! 
opposite direction when the colt, being startled 
by the light on the bicycle, suddenly ran across 
the road and collided with and injured the pit. 
No warning was given by the deft, to the pit. 
of the presence of the colt. In an action to 
recover damages the county court judge gave 
judgment for the pit. He found that it was 
well known, especially to a farmer, that a young 
nnbrokon colt when loose on the highway is 
apt, when startled, to rush about and to kick, 
and that there is grave risk of danger to the 
public in allowing such a colt to go loose on the 
highway in the dark ; and he accordingly held 
that the deft, was guilty of negligence in allowing 
the colt to be on the highway in the dark without 
being under proper control and in failing to 
give warning to the pit. of the presence of the 
colt : — 

Held, that the county court judge was right 
in so holding. Turner v, Coates 

Biv. Ct. [1917] 1 B. B. 670 ; 86 L. J. (K. B.) 

321 ; 116 I. T. 766 ; 33 T. I. E. 79 

Highway authorities — Successive liability for 
acts of former authority — Parish surveyors — 
Highway board — Rural district council — Practice \ 
' — Admission of further evidence in Court of 
Apfeal — Highway Act, 1835 (5 6 Will. 4, 

50 ) — Highway Act, 1802 (25 S 26 Yict. 
c. 61), ss. 11, 39 — Local Q&vermmnt Act, 1894 
(50 ^ 57 F^c^. c. 73), 25— i?. S. C., 1883, 

0. irai., r* 4 

The pit. in this case driving upon a high- 


NEGLICtENCE (Highway)— 
way \viliiiu the defts.’ distrust, of which they were 
the highway authority, ilis pony sucldemy put 
Iiis foot through the crust of the highway and 
fell; the pit.’s arm was broken and his pony 
inj ured. He brought an action against the 
defts. for 170L damages, alleging that the 
accident was caused by the imi)ropcr construc- 
tion by the defts. of a drain under the highway. 
At the hearing he failed to prove that the defts. 
had constructed the drain in question, but by 
arrangement he was allowed, without formal 
amendment of the pleadings, to contend that the 
drain was made by the defts.’ “ predecessors in 
title ” (by which was intended their predecessors 
in the office of highway authority), and that the 
defts. were liable for their predecessors’ mis- 
feasance. On this question the jury found that 
the accident was caused by the negligent con- 
struction of the drain and that the drain was 
constructed by some of the defts.’ predecessors 
in title, and they assessed the damages at lOOh 
On those findings Lord Coleridge J. entered 
judgment for the pit. The defts. appealed : — ■ 

Held by the 0. A., that, as there was no right 
of action for damages against a highway 
authority until actual damage had accrued, the 
preceding iiighway authorities were not under 
any liability which could be passed on to their 
successors; and, further, that, on the true 
construction of the Acts of Parliament creating 
the successive highway authorities, there was 
nothing to make any such authority liable for acts 
of misfeasance committed by its predecessors. 

At the close of their argument respondent’s 
counsel applied for leave^ under 0. LVin., r. 4, 
to call further e^udence that the defts. had in 
fact made the drain in question. The action 
was tried wuth the jury in Feb., 1910, and heard 
on further consideration before the judge on 
Mar, 29. In the interval some persons residing 
in the neighbourhood, who had read the report 
of the case in local iDapers, offered evidence that 
the defts. had made the di'ain. The pit. obtained 
affidavits in May and in JuL, after the defts. 
had given notice of appeal, and gave them 
notice that he should apply to call further 
evidence, but took no further steps until the 
appeal came on- 

The Court refused the application on the 
grounds that^the pit. had not shown sufficient 
promptness in applying, and that the Court 
were not satisfied that he could not with due 
diligence have discovered the evidence before 
the hearing. 

Observations of Lindley L.J. in In re 
Copiapo Mining Co. (1894) 10 T. L. R. 180 ; 
Annual Practice, 1917, p. 1121, discussed. 
Nash v. Rochforu R. D. C. - C. A. [1917 J 
1 K. B. 384 ; 86 I. J. (K. B.) 870 ; 16 
X. G. E. 103 ; 116 I. T. 129 ; [1916] 
W. H. 426 ; 81 J. P, 57 

Motor cars — Lights — Negligent driving on 
highway by night — Lorry carrying 07ie lamp as 
required by Order — Tico lights instead of one 
desirable in certain circumstances — Evidence on 
which a finding of negligence could he supported— 
Locomotives on Highways Act, 1896 (59 cb 00 
I Viet, c. 36), s. 2— Motor Cars Use and Construe- 
\ tion Order, 1904, art, L ; art. IL, 7 (L). 
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NEGIIGENCE (Highway)— emifJniiCih 

In an action in the county court to recover 
damages to a steam lorry which had been run 
Into in a narrow road after dark by a petrol lorry 
belonging to the defts., the pit. allegul, among 
other particulars of negligence, that the defts.’ 
petrol lorry was biirning but one lamp. 

The deputy county court judge found the 
defts. guilty of negligence, but did not sj^ccify 
in what respect, and gave judgment for the 
pit. for the damages agreed. 

The Div. Ct. were of opinion that aUhoiigh 
the burning of one lamp was sufficient to comply 
with the re(][uirements imiTOScd by s. 2 of the 
Locomotives and Highways Act, 1890, yet tliis 
did not alfcet the defts.’ common law liability 
to take all reasonable precautions against a 
collision on the highway, and that in the circum- 
stances of this case the carrying of but one lamp 
by the defts. might amount to negligence : — 
Heldj there was evidence on which the county 
court judge could decide in favour of the pit. 

Judgment of the Div. Ct., 15 L. G. R. 119, 
affirmed. Wintle v. Bristol Tramways and 
Carriage Co. - C. A. 15 L. 0. E. 521 ; 86 L. J. 
(K. B.) 936 ; 117 L. T. 238 ; [1917] W. N. 163 

— ■ Obstriicticn. 

See Highway, col. 191. 

Street UgMing — Trees planted in highway and 
protected hy spiked guards — Personal injury — 
Local government — Urban authority — Street light- 
ing prohibited wider Defence of Realm Eegulaiions 
— Duty of urban authority — Public Health Acts 
Amendment Act, 1800 (53 d> 54 Viet c. 59), s. 43. 

The defts., an urban authority, acting under 
the provisions of s. 43 of the Public Health Acts 
Amendment Act, 1890, planted trees in certain 
of their highways, and surrounded each tree 
with an iron spiked guard. Subsequently to 
the erection of the guards an order was promul- 
gated by the chief constable, acting under the 
Defence of the Realm Regulations, by which 
all street lights in the defts.’ area u'cre ordered 
to bo extinguished at a certain hour. The pit., 
w'ho was crossing a road at night in the darkness, 
came into contact with one of the guards and 
suffered very serious injury. In an action to 
recover damages for negligence, the jury found 
that the guard was “dangerous in the circum- 
stances of the darkness that existed, and that 
the defts. had not taken reasona'ifelo measures 
to neutralize the danger; the judge entered 
judgment for the pit. : — 

lieldf that after the promulgation of the 
lighting order there was a continuing duty on 
the defts. to take reasonable measures to prevent 
the guard from being a danger to the public 
lawfully using the road, and that the pit. was 
entitled to maintain his action. 

Great Gen fralliy. Co. v. Ileiulcit [1916] 2 A. G. 
511 distinguished Morrison v. Sheeeield 
Corporation - - C, A. [1917] 2 K. B. 866 ; 

86 L. J. (E. B.) 1466 ; 15 I. 0. E. 667 ; 

117 L. T. 620 ; 81 J. P. 277 ; 83 
T.L.E. 492; 61 S. J. 611 

Water box in pavement — Iron lid or covering 
sticking up — Accident to passers by— Action for 
n^ligence — Proximate cause of damage — ^lali- 
emus act of third party. 


HE0LI0EECE (Highway)--po/z/ hived. ^ 

Where the proximate cause cf the raising 
of an iron plate, lid, or covering of a water 
apparatus in a street of the metropolis, above 
the level of the pavement so as to be a dangerous 
obstruction by sticking up, is the malicious act 
of a third person against which precautions 
would have been inoperative, the Metropolitan 
Water Board is not liable to any one thrown 
do’wm by it and hurt, in the absence of a finding 
that the occurrence could or ought to have been 
foreseen and provided against. 

Although bound to exercise all reasonable 
care, the Board is not in the absence of such a 
finding responsible for damage caused by the 
malicious acts of third persons. iSimpson v. 
Metropolitan Water Board - Sheaxman J. 

15 B. 0. E. 629 

Innkeeper. 

— Guest — Personal injuries — Pitness of 

premises — Independent contractor. 

See Innkeeper, col. 200. 

Invitee. 

See above. Building, Defective State of 
col. 284, and Dock, col. 285. 

Licensee. 

See above. Dock, col. 285. 

Lloyd’s Eegister. 

See above, Duty, col. 280. 

Malicious Act of Third Party. 

See above. Highway, col. 287. 

Master and Servant. 

See above. Highway, col. 287, and 
Master and Servant, col. 272. 

Pilot. 

— Responsibility for. 

See Shipping, col. 410. 

EE0OTIATIOK WITHOUT LITI0ATIOH — 
Documents obtained by — Lien — Soli- 
citor. 

See Solicitor, col. 423. 

NET PEOPITS — Excess profits tax — Deduction . 
See Commission, col. 83. 

NEW TEIAL— Appeal. 

See County Court, coL 121, and 
Maintenance, coL 270. 

NEW ZEALAND — Patent— Infringement. 

Bee Patent, col. 299. 

— Will — Charitable gift. 

See Charity, col. 80. 

NEXT OF KIN. 

See. Luvhtations, Statutes of, col. 258 
and Settlement, col. 38(). 

NON-BELIVEEY— Consignment, 

See Railway, col. 338. 
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HOIf#OISOLOSUEE — Knowledge ns to value 
— Contract for sale of trust prcjpcri}^ 
See SoLicrioB, col. 423. 

KOH-FEOYIBEB SCHOOL. 

See Education, col. 153. 

NON-EESIBENT — Super-tax — Projx’ity in the 
United Kingdom — Cliargca bllity. 

See Deve.wk, col. 361. 

HOIf SEKYICE — Copy of notice of appeal and 
case siatccl. 

See Abmy, col. 45. 

H OTIGE — Appeal — Service. 

See Army, col. 44. 

— Api>lication — Quarter sci.siuuL — llighv ay — 

Diversion. 

See Highway, col. ISO. 

— Contract — Intention to cancel — Sale of goods. 

See Sale oe Goons, col. 377. 

— Lessee — Termination of lease. 

See Landlord and TcJnant, col. 247 

— Licence — Intention to oppose renewal. 

Sec Licensing Acts, col. 252, 

— Marriage — ^False statements in. 

See DrvoROB, col. 140. 

— Meeting — Company. 

See Company, col. 01, and CoSTO, 
ool. 118. 

— Kuisance — Abatement. 

See Public Health, col. 336 

— Party wall. ! 

See London, col. 266. I 

— Repair — Covenant — Breach. 

See Landlord and 4’enant, col. I’iT. 

— Statutory defence — County comb. 

See County Court, col. 1 20, 

— Trustees of mortgaged property. 

See I»Iortgage, col. 282. 

— Undorwritors — Reasonable time. 

See Insurance (Marine), cdI. 207. 

T- Valuation list — Sent by post but not re- 
ceived. 

See Rates, coI. 345. 

lOTICE TO TEEAT^-Easomont. 

See Compensation, col. 10 1. 

HOVA SCOTIA. 

See Canada, col. 73. 

HHISAHCE-^Common — Indictiucnl*- -Canada. 
See Canada, col. 71. 

Landlord and tenant — OvcrJianyiny freca--- 
Dangerom to caiile at date of lease — Lc^'sor's duly 
to lessee. 

Appeal from the judgment of a Div. Ct. on 
appeal from ike county court of Gloucestershire 
holden at Oirencobter ([191 7 j 2 K. B, 516). 

The pit. w’as tenant to the deft, of a farm 
held upon a yearly tenancy from Sept., 1914. 
One of the fields of the farm adjoined land in 
the peoupation of the deft., and was separated 


HBI8AITCE— ?w7. 

from it by a fence. On the deft.'.s land, about 
3 feet from Die fence, was a shrubbery of box, 
laurel, and year trees. On dan. 4, two of 
the yew tree:, overhung the fcin c to the extent 
of 3 feet. The pit. said ibat he flid not know of 
tiio existence of the ytw trees, or that they 
u'ere dangerous for cattle. The plt.'s raaro, in 
foal, was in the field, ate of tlio yew branches, 
and died. The C. A. assumed the fact to be that 
the yew t^ees overhung the land to the same 
extent and in the same condition ].>oth at the 
date of the cojnmen cement of the tenancy and 
at the date when the mare ate of the branches. 
The county court judge, upon the authority of 
Ersldne v. Adcane (1873) L. ll. 8 Cli. 756, 761, 
gave Judgment for the deft. In the Div, Ct. the 
learned judges differed in opinion, and the apxjeal 
was therefore dismissed. The pit. appealed. 

The C. A. held ibat it mnrt be taken , in the 
absence of evidence by ilie pit. to the contrary, 
that the condition of the yc’vv trees was sub- 
stantially the same at the daie of the commence- 
ment of the tenancy as in Jan., 1917, and that 
therefore the judgment of Mcliish L.J. in 
Ersicine v. Adcmte applied, and the deft, was 
not liable. Cheater Cater - - C. A. 

f 19171 W. H. 365 ; 34 T. L. E. 12S ; 

62 S. J. Ml 

Local (joeern tacni — Seivage ref use- -Offensi ve 
cmdls — Oonflicling evidence — 1 n jnncUon — Slay 
of Injunct ion during the wc 0 \ 

A local authority used a field adjoining the 
pits.’ ry, station as a “ tip ” for the dopoteit of 
fmcai refuse. A largo number of witnesses for 
the pits, stated that the smells from the tij) were 
ofieufive, and dangerous to health. An equal 
number of witnesses for the local aiithoiity 
swore that the smells were not serious nor delri- 
incntal to llic public health, and that they had 
greatly diminished or ceased altogeYher’ since 
file tip had been covered by a layer of earth : — 
Held, that 'where, as in Bainhridge v. Ohertsey 
V. D, G„ 13 L. G. R. 935; 85 L. J. (Oh.) 626, 
a strong weight of reliable positive evidence is 
produced by the pit., such evidence cannot he 
set aside by reason of more negative testimony 
on iliG part of the clefts. 

Held, further, that tliough the pits, wore 
entitled to an injunction to restrain the using 
of the tip, yet, in view of the difiiciiUfcs of the 
times and the scarcity of labour, the operation 
of the injimction must be stayed until six 
months’ after the termination of the -war. Great 
Central Ry. v, Doncaster R. D. 0. 

Asthury J. 15 L. G. E. 813 ; 62 S. J. 213 

Local government — Urinal, Erection of — 
Statutory fotrers to create nummee — Mere 
proxhnify no mmance—'EMic Ueallh Act, 1875 
(.38 <Ss 39 Viet. c. 55), 5. 39. 

Where a local authority under its statutory 
powers erected a urinal adjoining a dwelling- 
house, and it was possible from the windows of 
the house to see persons entering and leaving 
the urinal just at the entro-nee owing to openings 
in the roof and back wall of the building : — - 
IJcld, that a local authority has no statutory 
authority to create a nuisance; that mere 
proximity does not constitute a nuisance, but 
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NUISAHCE — coniinuei. 

that one in fact must be made out in order io 
obtain an in} miction ; and tliat the openings 
In the urinal did constitute a legal nuhancc to 
the owuier and occupier of tlic dwelling-house. 

IJiddulph V. SL George, Hanover 8quarf^, 
Fes/r?/ (1809) 3 D. J. & S. 493 ; Fcihiclc v. 
Plymovih Corporation (1894) 70 L. T. 304 ; and 
Mmon V. Wallmey Local Board (1870) 58 J. P. 
477. n., followed. Mxjdob v. U. D. 0. 

Aslbuvy J. 86 L. J. (Oh.) 126 ; 15 L. Q. S. 33 ; 

il5 L. T. 679 

— to a, bale- — K*-licc iu owner. 

Bec PrcLio Hi-ulth, r^ol. 330. 

Laver — - Barer age — Siremn — Unrca^^onable 
and negligcui exercise of statutory p>oivcY, 

The pit. w'as owner and occupier of pasture 
and meadow lands, which adjoined S. =treet, in 
the outskirts of the town of D. A stream passed 
under S. street into plt.’s lands, and was tlio 
W'atering-place for his cattle. Deft, was the 
owner of some old houses in S. street. They 
had no w.c. accommodation ; but the surface 
water from their jeirds was carried into a surface- 
water roadside drain which flowed into th? 
stream before it entered pit.’s lands. This 
drain was held to be a “sewer” witliin the 
meaning of the Public Health Acts, but it was 
admitted that it was unfit for earrjdng faecal 
sewage, and that it would be insanitary and 
improper to use it for that purpose. The deft, 
built on the site of the old houses four now 
houses with w'.c. accommodate ui. The deft. 
WMS a member of the local sanitary committee 
which was appointed to advise the sanitary 
authority upon sanitary questions. In that 
capacity he joined in advising the sanitary 
authority that there was no “ main sewer in 
S. street,” and that it was absolutely necessary 
to construct a new sower for the drainage of 
deft.’s house. The sanitary authority invited 
tenders for a neiv sewer, but did not proceed 
with the work. The deft, did not resort to his 
statutory remedy of complaint to the Local 
Government Board, but proceeded to connect 
his new w.c.’s with the surface-w^ater sewer, and 
to lot his houses to tenants. The necessary and 
obvious result of his doing so was that the fmcai 
sewage, wdthin four minutes of leaving his 
premises, passed through the surfa3b-water sewer 
into the plt.’s stream and pasture lands, and 
caused a serious and injurious nuisance. The 
deft, claimed an absolute right to cause his 
house drains to empty into any sower of the 
sanitary authority regardless of the consequences 
to third parties : — 

IleM, that the deft, had exercised his statu- 
tory right of causing his drains to empty into 
the sewer of the sanitary authority in an mi- 
roasonablo and negligent manner, and without 
haviirg reasonable regard io the rights of third 
parties ; and that he should be restrained by 
injunction from discharging fjBcai sewage into 
the surface-water sewer so as to cause it to ilow 
or pass into plt.’s land, and so as to pollute plt.’s 
stream, Wallace v. M‘Cabtah - Barton J. 

(Ir.) [1917] 1 1. K. 377 
Bee Local Govebnmeht, col. 260. 


OATH — Affirmation — ^Llitary service — Ak csta* 
tion, 

Bee Army, col. 39. 

— iStatement on. 

ASke CEBnxAL L4V/, col. 1.32. 

OBJECTS — Company — ^Legality. 

See CoMPAKY, col. 92. 

OBSTHTJCTIOH— Highway. 

See Highway, coL 191. 

OCCHPIEHS — Adjoining farms > — Fence out 
of repair. 

See Thespass, col 442, 

— Land — Highway — Obstruction — Tree 

fallen across highv/ay — Liability. 

See Highway, col. 191. 

OFFICIAL ASSIGHEE—Stock Hxchongo. 

See Bahsbtjptcy, col. 59. 

OFFICIAL ESCEIVEE— Bankruptcy. 

See BAZsHBtTPTCY. 

OFFICIAL HEFBKEE — Beference by judge to 
— Trial. 

See Husband and Wipe, col. 195. 
ONTARIO. 

See Canada, col 74, and Insoiiance 
{Accident), col. 201. 

OPEN CON i'EAGT—Purchaso of land. 

See Yen DOB and PuEcnASER, col 451. 

OPTION — Tenant — Purchase of reversion — 
Lease — Notice to exercise option. 

See Conversion, cot 115. 

OPUS MAHtJF ACTUM — Erection of, in bed of 
stream. 

See WateBs col. 454. 

OliBEE — ^Bankruptcy. 

See Bankruptcy, eol. Oi. 

—• Taxation. 

See tJoLXCiToE, coL 421. 

ORBEE IK COUNCIL. 

See Emergency Legislatiun, cub IGi, 
and Prize Court, col. 317. 

OEBINAEILY EESXUBHT IH GREAT 
BRITAIN. 

See Army, col 43, 

‘^ORIGINAL LITERARY WORK.” 

See Copyright, col. 116. 

ORIGINATING SUMMONS ~ Husband and 
wife — Disputes as to property. 

See Husband and Wm’E, cob 195. 

OUTBREAK OF WAR—Rffiect or-~Iiisiiratu!e. 

See Alien Enemy, cob 13, and ITiiZB 
Court, cob 325. 

OYEECROWBING — Htreot railway— Endan- 
gering public property and comfort — 
Contractual duty — “ Criminal case.” 
See Canada, col. 71. 
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OVE^AHGIKG- TEEES— Landlord and tenanfe 
— Lessor’s duty to lessee. 

JSee Nuisaxcb, col. 201 . 

OWNER — Housing — Demolition order — Subse- 
quent application for posti)onement — 
Undertaldng to repair. 

Local Goveknment, col. 261. 

— Nuisance — ^Notice to abate. 

See Public Health, col. 336. 

— Street — ^Blajdng up — ^Apportionment of ex- 

penses — Eailuro to make objections. 
See Local Goveuhment, col. 263. 

— Surface. 

See Mines, coL 278. 

“ OWNER OF PRIOR ESTATE.” 

See Tail, Tenant in, col. 429. 

OWNER’S RISK — Railway — Carriage of goods. 
See Railway, col. 339, 


PARCELS POST— Goods sent by — Seizure. 

See Peize Couet, col 328. 

PARISH QUOTA — ^Land tax. 

See Revenue, col 361. 

PARISHES — ^Alteration — Settlement. 

See PooE Law, col. 306. 

PARLIAMENT — Disqualification — Government 
contract — Order to insert mvertisement in news- 
paper — House of Commons {Disqualification) Act^ 
1782 (22 Geo, 3, c. 45) — House of Commons 
(Disqualification) Act^ 1801 (41 Geo. 3, c. 52). 

A simple order to insert a Government 
advertisement in a particular issue of a news- 
paper is not a contract or agreement within the 
House of Commons (Disqualification) Acts, 
1782 and 1801, and s. 2 of the former Act does 
not apply to contracts which have already been 
executed at the time of sitting and voting in 
the House. Tbanton v, Astoe 

Low L 33 T. L. R. 383 

PARLIAMENT AND LOCAL ELECTIONS ACT, 
19X7 (7 Oeo. 5, c. 13). 

PAROCHIAL ASSESSMENTS ACT, 1836. 

Bee Bates, col. 343. 

PAROL AOREEMENT— Lease. 

See Spbcteic Peeeobmance, col 425, 

PAROL REPRESENTATION— .Credit. 

See Bank, col. 55. 

PART PERFORMANCE. 

Bee Specific Pebfobmance, ool. 425. 

PARTIAL INCAPACITY— Compensation. 

Bee Woekmen’s Compensation, col. 
501. 

PARTICULARS Discovery — Traverse of plain- ■ 
negedive allcgaiions — Onus on pktiuiijf— 
Pmimihfs of traverse — Practice— R, B* C., 1883, 
O, xiK.. r, 7. Weinbebgeb v. Ingias 

Astbury I. [1*917] W* N. 356 


PARTICULARS — oont'umed. 

Prolate practice — Suit kt esfaUish vM in 
solemn form — Earlier wills propounded alterna- 
tively ly reply — Fraud — Particulars. 

in an action brought by the executors to 
establish a will in solemn form of law, the deft., 
a next of kin of the deceased, pleaded (inter 
alia) fraud on the part of the residuary legatee, 
and gave certain particulars. 

On the application of the pits., the deft, was 
ordered to give the best particulars he could of 
the times when, the places where, and the names 
and addresses of the persons in respect of whom 
certain misrepresentations and false and 
malicious statements by the residuary legatee 
were alleged to have been made, and the names 
of the persons who were said to have been refused 
admittance to the deceased’s house, with liberty 
to the deft, up to fourteen days before the trial 
(but not later without leave) to furnish such 
further particulars as ho might be advised. 
Haeley V . Russell - - [1917] 2 1. R. 103 

PARTIES — Mortgage suit— Plaintiffs paid the 
amount of their demand — Death of defendant— 
Applimtion ex parte hy puisne incmnhrancer to 
haue proceedings continued — E. S. G. (Ir.), 0. XFL, 
rr. 2, 4 ; 0. XXXT., rr. 7, 8. 

In a mortgage suit an order for the sale of 
certain lands of the mortgagor was made, and 
out of the proceeds the pits, were paid in full. 
The deft, having died, a puisne incumbrancer, 
who had not been paid in full, applied ex parte 
to have the proceedings continued by the original 
pit. against the personal representative of the 
daft. : — 

Held, that the proper application was for an 
order to continue proceedings in the name of 
the applicant as pit. against the personal re- 
presentative of the deft., and that the apjiHca- 
tion should be by summons. Munster and 
Leinster Bank v. Mackey 

O’Connor M.R. (Ir.) [1917] 1 1. R. 49 

Two defendants — Default judgment against one 
— Whether a lar to judgment against the other — 
Practice. 

The x>lte‘ sued two dofts., an individual a-iid 
a CO., for frauduloni representation whereby 
the Jills, were induced to j)ay money to the oo., 
and they made an altomativo claim against the 
CO. for rescission of the contract and return of 
the money. The co. made default in delivering 
a defence and the jilts, obtained judgment 
against the co. for rescission and repayment of 
the money. The action against the other deft, 
jiroeeeded to trial, and the jury awarded the pits, 
damages 

Held, that the default judgment obtained 
against the co. for rescission and repayment did 
not operate as a bar to the cause of action against 
the other deft, for fraud. Gu. Golbbei Foucab 

Bon V . Louis Sinclair and the Russian 
Chamber of Commerce in London 

C. A. 84 T. L, R. 74 

FARTITION — Exception of mines and minerals 
— Power to enter for the working of 
the minerals. 

See Mines, ooL 278. 
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PAETHERSHIP — Firm in neutral country. 

See Prize Court, col. S22. 

— Limitations, Statutes of — Land. 

See LIMITATI02TS, Statutes of, col 258. 

PARTY CHARGEABLE. 

See Solicitor, col 421, 

PARTY WAIL HOTICE—London. 

See Loistdoh, col 206. 

PASSEHGER—- Arrest. 

See Master and Servant, col 274. 

PASSING OR PROPERTY — Sale of goods — 
Appropriation to contract. 

Se& Sale of Goods, col 367. 

— Time of war — Goods sent by parcels post. 

See Prize Court, col 328. 

PASSIIIG-0EE“-Tra(7e name — I nicrcUct — Two 
companies with similar names — Interdict sought 
against respondent company carrying on husiness 
under registered name without adding words to 
distinguish the respondent cmnpany from the 
complainer company — lyiierdict refused, 

Baird & Tatlock (London), Ld. v. Baird 
& Tatlock, Ld, - Ct. Sess. (Sc.) (Lord Cullenj 

34 R. P. C. 85 

PATENT. 

Almi Mnemy, See Alien Enemy. 
Extension, col 297, 

Infringemen^t, col. 299. 

Master and Servant, col. 300. 

Mevocation, col. 300. 

Specification, col. 300. 

Subject-matter, col. 301. 

Threats Action, col. 303. 

Alien Enemy. 

' — Petition for revocation — ^Patentee's applica- 
tion to amend patent by disclaimer. 
See Alien Enemy, col 16. 

Extension. 

Merit — Inadequate rernuneration — Tfor 
stopping trade — “ Exceptional cases ’’ under s. 18, 
sub-s. 5, of Patents and Eesigfts Act, 1907 (7 
Edw. 7, c. 29) — Seven years' extension granted. 

A patent No. 5939 of 1903 was granted to 
1. for “improvements in and relating to fire-, 
tube steam boilers of the marine or like type.” ' 
A petition for extension of the term of the 
patent was presented by the I. B. Syndicate, Ld. 
and I. The patent embodied a new arrange- 
ment of old ideas wbich was of real value to the 
public. The patentees had incurred a loss of 
8001 due mainly to the expense of making and 
testing an experimental boiler, and of trial 
installations. As the result of these experi- 
ments, but only after muc^ime had been spent 
thereon, the merits of the Troiler were recognized 
by the public, and a substantial demand therefor 
arose shortly before the outbreak of war in 
Aug., 1914. Owing to difficulties created by 
the war, the trade in the patented boilers 
ceased : — 


PATENT (Extension) —oontbamh 

Held, that there were merit and inadequacy 
of remuneration ; but that the present was not 
one of the exceptional cases referred to in s. 18, 
sub-s. 5, of the Patents and Designs Act, 1907, 
in which the term of the patent might be 
extended for fourteen years. Seven years’ 
extension was granted. In re Inolis’s Patent 
! Ct. Sess. (Sc.) (Lord Bewar^ 34 R. P. C. 157 

Merit — Novelty — Remuneration of peti- 
tioners held inadequate — Extension for three 
years granted — Patents and Designs Act, 1907 
(7 Edw. 7, c. 29), 5. 18. 

In 1902 a patent was granted for “ improve- 
ments in the treatment or complete purification 
of brine or other saline solutions.” The improve- 
ments consisted in adding a chemically equiva- 
lent quantity of freshly-precipitated barium 
carbonate to precipitate the calcium and 
magnesium sulphates .(with or without the 
previous addition of lime to convert the mag- 
nesium sulphate into calcium sulphate), or, if 
calcium chloride or magnesium chloride, or 
I both, were present, first adding a soluble sul- 
I phate, such as sodium sulphate, to convert the 
' chlorides into sulphates, and then treating as 
before. A petition for the extension of the 
I patent was presented by the patentee and a 
CO. formed to work his process, and it was proved 
that, by the patented process, salt containing 
at least 99*98 per cent, of sodium chloride could 
I be produced with great rapidity and economy, 
a result never before obtained on a commercial 
I scale : — 

Held, that prior to the patent chemists had 
not been able to turn the weU-known chemical 
facts to practical account in the way of pro- 
ducing a chemically pure salt ; that the peti- 
tioners had developed a process that was of 
great importance to the public ; that the 
petitioners had not been adequately remune- 
rated ; and that a now patent for three years 
ought to be granted. In re Trantom’s Patent 
Sargant I. 34 R. P. C. 28 

Merit — Remuneration of inventor inadequate 
— Extension granted for seven years, not to exceed 
five years from termination of war. 

In 1902 a patent was granted for “ improve- 
ments in or relating to moans or apparatus for 
operatmg or controlling typewritmg and type- 
setting mcchanito by means of perforated tape.” 
The object of the invention was to reproduce 
telegraphic messages in ordinary printed letters. 
At the hearing of a petition for the extension 
of the patent there was no opposition by the 
public, and it was admitted on behalf of the 
Gomptrollor-General that the invention was 
meritorious. The number of users was neces- 
sarily small, and the working of the invention 
had, for about a year, been impeded by the 
existing war, but the petitioners, including the 
inventor, had received considerable remunera- 
tion ; — 

Held, that the remuneration was inadequate. 
An extension was granted for seven years, not 
to exceed five years from the termination of 
the war. In re Greed’s and Coulson’s 
Patent - - - Sargant J. 34 R, P. C. 11 
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TATEl^T (Extension) -^coutiuucil. 

Petition for — Conqjlrollcr-Oencral held to have 
'power to extend the iinie for prascnling a petition 
— Patents and Designs Act, 1907 (7 bSlv» 7, c. 29), 
ss. iS and SO — Patents, Designs and Trade Marks 
{Temporary Pules) Act, 1914 (4 <0 5 Deo, 5, 
c, 27), s, 1 — Pule S made thereunder* 

Under s. 1 of tiie Patents, Designs and Trade 
Marks (Temporary Buies) Act, 1914, c. 27, 
and r. 3 made thereunder, the Oomptroiler- 
Ceneral has power to extend the time for the 
presentation of a petition for extension of the 
term of a patent i)rescribed by s. 18 (i.). In re 
WoonAhh & D Ockham’s Patent - Sargant J. 

84 B. T. C. 228 ; 117 L. T. 216 ; f 1917 i 
W. N. 154 ; 61 B.l. 478 

Infringement. 

Action for — Action settled* W. & T. Aveky, 
Lb. V* Ashwobth, Son & Co. 

Eve J. 34 E. P. C. 216 

Action for — Defeme and particulars delivered, 
but defendants 7hot appearing at trial — Judgment 
for plaintiffs — Certificate of validity havmg come 
in qimtion granted — Patents and Designs Act, 
1907 (7 Edw. 7, c. 20), 6*. 35. 

In 1913 a patent was granted for “ improve- 
ments in incandescent electric lamps.” In an 
action for infringement of the patent the defts. 
denied infringement, and alleged (inter alia) 
anticipation b^y prior specidcations, and want 
of subject-matter by reason of the prior speci- 
iications and common knowledge. They made 
certain admissions with respect to the alleged 
infringement. At the trial they did not appear. 
The pits, adduced evidence as to infringement 
and as to validity. 

J udgmont was given for the pits, with costs. 
A certificate of validity having come in question 
was given, with au inquiry as to damages and 
delivery up. British Thomson-Houston Co. 
V. A. & A. Electrical Co. - Sargant J. 

34 B. P. C. 42 

Action for — Defence of invalidity of patent — 
Counter-claim for revocation of patent — Action 
discontinued — No defence to counter-claim — Order 
made for revocation of the pate^it with costs — 
Patents and Designs Act, 1907 (7 Edw. 7, c* 29), 
s. 32. Goventby Badiatob Co. v. Coventry 
Motor Pittinqs Co. - Eve J. 34 S. P. C. 239 

Action in New Zealand for mfrmgement — • 
Patent held hivalid by the Supreme Court of New 
Zealand — Appeal to 11 is Majesty in Council 
dismissed, 

A jjateut was in 1903 granted in New Zealand 
to G. for “an imj>rovement in pneiimalic 
milking apparatus.” 

An action for infringement v as commenced 
in New Zealand by G. against a oo. The 
Supreme Court of New Zealand dismissed the 
action, holding the patent invalid. G. appealed 
to His Majesty in Council : — 

Beld, by the Judicial Committee of the 
Privy Coimeil, that G.’s alleged invention waF 
simply the application to a milking apparatiu 
of a well-known physical law accomplished by 
the oldest and sim|)lest method ; and that was 
not subject-matter for a patent. The appeal 
wm' dismissed with costs, Gillies v* Gane 
MiLKiNa Machine Co, - J. C. S4 B. P. C. 21 


PATENT {lnfTm§emen.t)--(unttinU('d. 

Atliun edited at the trial on agreed terms — ■ 
Injunction awarded but not to be enforced if a 
Licence was granted to the defendant — Ceriifkaie 
of validity applied for, but application withdrawn. 

Boul & Howe v. Darch - - Poterson J. 

34 E. P. C. 366 

Judgment for plaintiff in default of appear- 
ance—Order for judgment discharged under special 
circumstances, and defendants allowed to enter an 
appearance and defend the aclmt on certain terms. 

Betts v. Suejphearb & Co. - - Eve J. 

34 E. P. C. 367 

Two patents — One patent held not to have been 
infringed — The other patent held hivalid — Action 
dismissed — Appeal to C. A. — Further evidence 
admitted — Appeal allowed as to first patent and 
dismissed as to second patent — Gosts — Appeal 
to E. L. as to first patent — Ap^pUcaiion by respon- 
dents for have to give further evidence refused — 
Ap>peal allowed. 

Lenuh (Thomas Willlim), Ld. v. T'ellows 
H. L. (E.) 34 E. P. G. 45 

Master and Servant. 

Assistant engineer — Invention patented by 
servant — Servant trustee for master. 

An assistant engineer to the pit. co., whose 
duty it was to dc-sign the best method of carry- 
ing out certain work of the co., discovered in the 
course of his employment a method by which 
Ms employers could more effectively carry out 
the work. For tMs invention ho obtained a 
patent, and claimed to retain the benefit of it 
for Ms own use : — 

Held, that the terms of his imrticular 
employment imposed upon Mm an obligation 
to 2 )roduce the best design he could, and that 
he was a trustee of the patent for the i>lt. co. 
British Beineorceb Concrete Engineerinq 
Co. V. Lini) - Eve J. 88 L J. (Ch ) 486 ; 

34 E. P. C. 101, 272 ; 116 I. T. 243 ; 

[1917] W. N. 38; 33 T. L. E. 170 

Eevocation. 

Action for infringement — Defence — Par- 
ticulars 0 f obj ect !o7is — P rior pub Ucai ion — fJo u u i er- 
clahn for revocation of patent — Dismissal of 
action, the plaintiff offering 7io evidence on ii~— 
Order for revoc^lion of patent tvith costs* 

Naiubr V* Palladium Autocars, Lb, 

Sargant J. 84 E. P. C. 43 

Specification. 

A'mendfnent — Bevocatmv, Application for — 
ImprovenwUs in ski-cycles — Application for 
revocation refused, but specification ordered to be 
amended-— Appeal by applicant to the Court dis- 
missed — Patents a7id Designs Act, 1907 (7 Edw. 7, 
0. 29), i*. 20. 

On an application to the Comptroller- 
General to revoke a patent No. 3022 of 1915 
for improvements in ski-cycles or scooters, the 
applicant relied on a patent of Ms No. 19,113 of 
1914, and also on another patent of his No. 17,727 
of 1910. The Chief Examiner, acting for the 
Comptroller-General, held, that the particular 
construction to wMch the patentees were limited 
had not been patented by the applicant, that 
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PATEKT (Speeification ) — vonttnvah > PATEE’T (Subject-matter) — confiuvnl. 

the invention of the applicant was not part of ! patented process, and the patent was- ll.creioro 
public knowledge at the date of the patent, nor invalid. The action was dismissed with costs, 
was his patent a pioneer patent embodying a a certificate was granted as to certain of the 
new and important principle. He refused to particulars of objections, and an undertaking 
revoke the patent but directed an amendment i was given by the defts.' solicitors as to the 
of the specification. On appeal from this f costs (33 T. L. Bi. 13G). The pits, ap^jealed to 
decision to the Court, held, that it could not be j the 0. A. as to the 1900 patent : — 
said that there were not such difi'crences in the ! Held, that the specification of the patent, 
arrangement of the patentees’ mechanism and 1 construed as it might to bo couFirued, neither 
the arrangement of the applicant’s mechanism ! doserilM^d nor elaiinod a;i invention which could 
as would not form a defence in an infringement i bo the subject of a pulent. The appeal wa-s 
action by the applicant against the patentees, di&missed with cOftls. BiuTiSii THOMS<jK- 
and the appcalfailed and must be dismissed with Houston Co. v. Douaw, Lb.- - - C. A. 

costa. In re Best and Maeshall’s Patent 34 B. P. C. 117 ; 33 T. L, K. 274 

Sargant J. 34 B. P. C. 205 Patent held valid and infringed. 


Sabject-Biatter. | 

Avikni for infnngancnt of tiro patenih — Triali 
of i,<^8ve of infringement fostponed, by consent,] 
vntil validity deekUd^-One patent held invalid ! 
for want of subject-matter — Other patent held t 
invalid by reason of prior user — Action dismissed j 
— Appecd to 0, A. as to first patent dismissed, | 

In 1906 a patent was granted for a “ process j 
and apparatus for the treatment of metallic j 
tungsten and for the manufacture of electric | 
lamp filaments therefrom.” The first claim was 
as follow^s : — “ The method of working tungsten, 
which consists in subjecting the metal in a 
coherent form to the action of heat while it is 
being operated on or manipulated.” In 19ii 
a patent wms granted for '‘improvements in 
methods of wire drawing.” The first claim was 
as follows ; “In wire drawing, the method of 
lubricating the wire which consists in providing 
it with an adherent coating of graphite.” Li 
an action for the infringement of the patents, 
the dofts. alleged (inter alia) thaUtho processes 
described in the Hpocificalion Irlid been carried 
on mainly outside the United Kingdom. On 
a summons for inspection of the def ts.’ process, 
it was, by consent, ordered that the trial of the 
issue of mfringemont should stand over until 
the issue of validity had been decided. At the 
trial, as to the 1906 patent, it w^as proved that, 
prior to the patent, tungsten filaments had 
been made from the pow’dered metal by a 
building-up process, but that, In 1896, M. "had 
published an account of experiments showung 
that tungsten was malleable 'wlJftn hot ; it w'as 
also proved that by means of M.’s process, 
coherent metallic tungsten, such as w'as described 
by the patentees, could be obtained. As to the 
191 1 patent, it was proved (inter alia) that in 
1905-6, wire had been coated with graphite, 
baked and drawn, and then sold ; that there 
had been no secrecy about the process, and that 
it had been discontinued solely on the ground 
of expense. The dofts. undcri.ook that, if 
judgment as to validity was in their favour, 
they would not provceed with their plea of 
manufacture abroad : — 

Held, that, as to the 1906 patent, the first 
claim wm a wide claim for working pure co- 
herent tungsten when hot; and that, in vio^v of 
M.’s disclosures, and the common practice of 
metallurgists, the patent was invalid for want 
of subject-matter; and that, as to the 1911 
patent, there had been a ]>rior user of the 


In 1904 a patent w'fis granted for “ Improve- 
ments relating to the manufacture of incan- 
descent electric lamps.” The improvements 
consisted in making filaments of pure tungsten 
by mixing finely-divided tungsten, or its com- 
pounds, with an organic binding material, form- 
ing the filaments from the mixture in the usual 
manner, and then earboniring them, in some 
cases after denitration had been effected. The 
filaments were then raised to a high temperature 
by passing an electric current through them in 
an atmosphere of steam and hydrogen, and 
were rendered uniform, or equalized, by sub- 
mitting them to the action of the current in an 
atmosphere of volatile tungsten compounds in 
the presence of a large quantity of hydrogen. 
At the trial of an action for infringement of 
the patent (and of a later patent, which the 
pits, did not rely upon at the trial) the 
defts. contended that they did not infringe, 
inasmuch as they did not carbonize the fila- 
ments, and did not pass an electric current 
through them, but heated them in an clcctri- 
cally-heatcd furnace; and that they did not 
use an atmosphere of steam and hydrogen for 
the removal of the carbon from the filaments, 
and did not equalize the filaments. The pits, 
contended that the purpose of passing the 
cuTTOnt through the filaments w^as only to 
raise them to a high temperature, and that the 
defts.’ heating process was equivalent to the 
pits.’ ; that the defts. produced steam by the 
reaction taking place inside the tubes in which 
the filaments were heated, and so, in effect, used 
an atmosphere of steam and hydrogen. The 
defts. contended that the patent was invalid 
for want of subject-matter and utility, and for 
insufficiency of directions in the specification ; 
that the idea of making filaments of tungsten 
w^as old; and that the only evidence that it 
was possible to carry out successfully the direc- 
tions was not to bo accepted. At the trial it 
was held that the xiatont was not for making 
fiiaiuents of tungsten, but only for making them 
by the particular i>i’occss specified ; that the 
defts, did not use an atmosphere of steam and 
hydrogen, in the sense in which the term was 
used in the specification; that the defts. had 
not infringed ; and that, if it had-becn necessary 
to decide the question of validity, it was doubt- 
ful if the Subject-matter and the directions were 
sufficient. A certificate as to the particulars of 
objections was given. ^ The pits, appealed to 
the C. A. The question of infringement was 
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P ATSfilT (Subject-matter) — continued. 
alone argued. It was held that the dofts/ 
process tor producing fiiamoiils of pure tungsten 
was substantially different from the process 
described in the specification, and that the 
defts. had not infringed. The appeal was dis- 
missed with costs. The pits, appealed to the 
H. L. 

Held (Viscount Haldane and Lord Parmoor 
dissenting), that the patent was valid and had 
been infringed. The, appeal was allowed with 
costs. OSKAM-BOBEliTSON LaMP \\h)RKS, Ll). 
y. Pope's Electkic Lamp Co. - H. L. (E.) 

34 21. P. C 369 ; 34 T. L. E.' 24 

Threats Action. 

J / ol ion for i n lerloe u tori/ in / a ncti on — . 1 d rcr - 
ilncmeni-—]VIicfIu'r geiirral irarning only — Adver- 
timiiicni held to ha a threat directed against the 
plaintiffs — Intcrhcuiory injmiclion granted. 

II. Bros. & Go., who sold a wrist watch 
protector of a special design under the name 
‘‘ Mosh-Guard,” issued an advertisement, in 
wdiich they referred to registration of a design 
and to provisional protection under a patent, 
and referred to “some rubbishy imitations” 
and the adoption of “ similar sounding names,” 
and threatened legal proceedings against maiiu- 
faeturers or doalcns “infringing our patent or 
registered dedgn.” B. & H. shortly before this 
advertisement, bad commenced to advertise 
their “Vizard” protectors, which diHored onl,y 
in the shape of the ears from the “ Mesh-Guard.” 
B. & H. commenced an action for threats 
against H. Bros, & Co., and moved for an 
intorlocutory injunction. H. Bros. & Co. 
were not proprietors of tlio patent or design, 
but woro licensees thereunder. It appeared 
that tlioro was another protector on the market 
called the “ Vanguard,” but it was not so ncai 
in appearance to the “Mesh- Guard” as the 
“ Vizard ” was 

Held, that the advertisement was not a 
general warning, and that, whether it was- 
directed against the “Vanguard” or not, it 
was directed against the “ Vizard.” An inter- 
locutory injunction was granted. Boneham 
AKD Hart (TRADm 0 as P. Boneham & Co.) v. 
Hirst Bros. & Co. - - Peterson J. 

34 B. P. C. 209 

PAYMEKT — Condition as to — Sale of goods. 

Bee Sale oe Goods, col. 377. 

— Debentures — Interest. 

Bee Company, col. 88. 

— Debts due from enemy — ^Interest — Gorman 

ordinance prohibiting payment of 

interest. 

« Bee Alien Enemy, col. 13, 

^ — ’ Income — ^Mortgaged property. 

Bee Mortgage, col. 282. 

MemiUance hy post- — Implied request. 

The pit. borrowed from the deft, society on 
the security of a mortgage 400L repayable by 
instalments. Shortly before the first instalment | 
was due the defts sent to the pit. a notice asking ! 
him to pay the amount, which was 48^., inclusivo | 
of 'interest, and to “ return this notice when j 


PAYMEH T — eonti n ited. 

remitting.” The pit. sent the amount in 
Treasury notes and cash in a registered postal 
packet, which was delivered to the lift-boy in 
the building where the defts.’ office was. The 
lift-boy stoic the money. In an action for a 
declaration that the pit. had paid the money 
to the defts. it appeared that after the loss a 
marginal note was put on some of the defts.’ 
note-paper stating that cash and Treasury 
notes should bo sent by registered post : — 

^ Ildd^ that though the recpiest to “ return 
this notice when remitting” imxilied a willing- 
ness on the part of the clefts, to receive the 
money through the po;st office, yet it was only 
a rcijiicht that when the sum was such that it 
was usual to send it through the post it might 
bo sent by registered post, and as the fact that 
the usual way to send so large a sum as 48/. 
was by crossed che({ue uus not displaced by 
the marginal note, the ordinary rule that a 
debtor must seek his creditor axiplied, and the 
action failed. Mitctiell-Heney v. HorAvioii 
Union Liee Insurance Society, Ld. 

Bailhache J. [1917] W. N. 346; 

34 T. L. B. 77 

! PENALTY CLAUSE — Charterparty — Limita- 
[ tion of liability. 

Bee SnipriNG, col. 394. 

PENSION. 

Bee Workmen’s Compensation, cob 605 

PEBPOEMANOE— Impossibility of. 

Bee Contract, col. 108. 

PERILS OF THE SEA. 

jb'ce ^Insurance (IMaru-i e). 

PERPETUAL ANNUITY. 

Bee Annuity, col. 21. 

” PERSON ’’-—Corporation. 

Bee Criminal Law, col. 127. 

PERSONAL ESTATE — Vested interest in — 
Conversion — ^Forfeiture — ^Felony. 

Bee Forfeiture, col. 181. 

PERSONALTY— Assignment of ii>tcrest in. 

Bee Mortgage, col. 282. 

— Conversion. 

Bee Conversion, col. 115. 

PETITION — Bankru|)tcy — Receiving order. 

Bee Bankruptcy, col. 62, 

— Judgment creditor — Appeal. 

Bee Company (Winding up), col. 98. 

PETITION OF BIGHT — — 0/ 

suppliant to ajuny — Claim for damages for Irrea/h 
of contrad^Fetitions of Might Ad, 1860 (23 tb 24 
Vid. c. 34), s. 7. 

Under s. 7 of the Petitions of Bight Act, 
1860, the Court has a discretion as to whether 
the trial pf a petition of right is to ho by a judge 
or by a judge and jury. Marconi's Wireless 
Telegraph Co. v. Bex - - - 0. A. 

[1917] W. N. 364 ; 34 T. I. B. 115.; 

62 S. J. 103 
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muiTiomm obebitoe— B oLt. 

See BAisiKiiUPTcr, col. Gl. 

EHOTOGrEAPHS — Sole right of taking. 

See Action, Oaxtse of, col. 2. 

PILOf ANB PIBOTABE. 

See Shipping, col. 410. 

PLAGE OF ASSESSMENT — Income tax — 
Foreign porfseysion s. 

^S'ee lifiYENiTE, col. 358. 

PLAGE OF PAYMEHT-^Bebentiires. 

See CoaipAijfy, col. 88. 

PLACE OF EESIBENCE — Income tax — 
Foreign posseyEioiis. 

See llEVEyuE, col. 358. 

PLANS — Railway — Approval ■ — Exemption 
from taxation — Condition. 

Se Canada, col. 70. 

< — Rashva.}' — ^Special Act — Incorporation. 

Sec Compensation, col. 102. 

PLANT— Reservoir — Construction — Minister 
of Munitions — Order for sale. 

See CoNTBACT, col. 108. 

PLEA — King’s Proctor — ^Answer to. 

See Bivoecf, col. 146. 

PLEABIHG — Judicial Trustoea Act, ISOG— 
Not necessary to plead the x\ct as a 
defence. 

See Mobtgage, col 282. 

PLTTEALITIES ACTS, 

See Ecclesiastical Law, col. 151. 

POLICE — Special constable — Dismissal by chief 
constable — Whether action for wrongful dismissal 
tv ill lie — Special Constables Act^ 1914 (4 A* 5 
(Jeo. 5, c. 61), s. 1, siih‘S. 1 — Special Constables 
Order, 1914, s. 6. 

The effect of s. C of the Special Constables 
Order, 1914, made under s. 1, sub>s. 1, of the 
Special Constables Act, 1914, is that no action 
will lie against a chief constable for alleged 
i\Tongfiil dismissal of a special constable. 
PoBTcri t’. Keeslake » - - Bray J 

•34 T. L. R. 77 

POLICE BIARIES-^ Criminal law— Practice of 
Judicial Committee (Privy Council). 
See Judicial Committee, col 233. 

POLICY— Insurance. 

See Instjbance, 

POLITICAL REFUGEE— AHen—Bepoitatioii. 
See Alien, col. 9. 

POOR LAW — Ilainlenatice and control of child 
^Mesohiiion by guardians’—jlssistmg child to 
leave place where child under control — Nccessily 
of proving grounds for passing resolution — Door 
Law Ad, 1899 (62 <i> 63 Vid. e. 37), ss. 1, 2. 

In respect of two cliildren -who were being 
maintained by them, the guardians of a poor 
law union passed a resolution in the following 
terms : That in pursuance of the authority 


I POOR LAW-^ CO //tinued. 

vested in the guaj*cliaii.j by the Poor Law xlel, 
1899, s. 1, the undernientioned childi’cn charge- 
able to this union be placed under the control 
of the guardians of the Eastbourne Union until 
the said children shall reach the age of eighteen 
3"ears.” In proceedings against a person uuder 
s. 2 of the i?Lct for the offence of knoinugty 
as.-isting one of the said cMldren to leave, 
without the giiurdians’ consent, the place where 
the child was under that control : — 

Held, that it was not necessaiy for the 
prosecution to prove, in addition to the resolu- 
tion itself, that one or other of the grounds 
mentioned in s. 1, sub-s. 1, of the Act existed 
•which justified the guardians in jiassing the 
resolution. Huest - y. Nowlan - - Biv. Ct. 

[1917J 2 K. B. 863 ; 15 L. 0. R. 856 ; 

[1917] W. N. 804; 82 1. P. 7 

Settkmeyit — A Iteration of parishes — Gloucester 
Extension Order, 1900, art. xxxi. — Local Govern- 
ment Board^s Provisional Orders Confirmation 
{No. 14) Act, 1900 (63 64 Viet. c. clxxxiii.). 

I By a Provisional Order, duly confirmed by 
! statute, part of the parish of Upton St. Leonard’s 
I was added to the parish of (iloiicestcr. Art. 

I xxxi. of the Order provided, inter alia, that for 
i all purposes of settlement and removal residence 
prior to the commencement of this Order in any 
area added by this Order to the parish of 
Gloucester .... shall be deemed to have been 
residence in the parish ” of Gloucester : — 

Etld, that this jjro vision apjfiicd only to 
those persons who at the commencement of the 
Order were in course' of acquiring a settlement, 
so as to preserve their inchoate rights, and that 
it did not have the rcti’ospootive effect of 
creating or conferring a settlement where none 
existed at the commencement of the Order. 

A person during the years 1893-97 resided in 
the parish of Gloucester and in that part of the 
parish of Upton St. Leonard’s which by the Order 
was added to the parish of Gloucester for con- 
secutive periods of less than throe years in each 
of those xiarishes but together constituting an 
aggregate period of consecutive residence of 
more than three years. Prior to the date of the 
Order ho had not acquired a settlement in 
Gloucester : — 

Held, that art. xxxi, had not the effect of 
conferring uiion him a settlement in Gloucester, 
Oloucesteb Union v. Woolwich Union 

Biv. Cz. [1917] 2 K. B. 874 ; 26 L. J. (K B.) 

1187 ; 15 L. 0. R. 561 ; 117 L. T. 250 ; 

[1917] W. N. 194; 81 J. P.281 

Settlement — Three years’ residence — Irremov- 
ability — Child under sixteen — -Poor Bemoval Act, 
1846 (9 ib 10 Vid. c. 60), 1, ^^-Divided 

Parishes a7id Poor Law A^nendmcnt Act, 1876 
(39^5 40 Vid. c. m},s. 34. 

Under s. i of the Poor Removal Act, 1846, as 
amended, no person shall bo removed from any 
parish in which such person shall have resided 
for one year next before tlie application for the 
warrant of removal, provided that the time 
during which such person shall be confined as a 
patient in a hospital shall bo excluded in the 
comx>utation of time. By s. 3 no child under 
sixteen residing in a parish with liis father shall 
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bo removed from iho parisli in any ease wlioro 
ilio faiker ma.y nol lawfully bo rcniovmd from ike 
pari.sh. 

By a. of tlio Divided riuiykca and Poor Law 
Aiiiciuimerib Aeb, 187(», ‘‘ Where any person 
fihull have rofjided for ike term of throe years 
ia any parish, in suek inaiincr ami under such 
in each of such years, as would 
.... remh‘r him irremovaldc, ho shall be 
(hauiicd in bo scilDd ikoreiii.” 

A child undr-r iho age of sixiceii rositled with 
kis father in a parlsli from Dec. 2, 1901, to 
Apr. 2‘i, 1005, eveepi ilmi during iho week 
Oei. 21 to Oct. 28, 1002, iho father was contiued 
as a patient in a hospital iii another parish in the 
same union as that in wliieJi iho parish was 
situated 

that tlio father, and therefore the eliiid 
also, beeaiiio irremovablo from the parish on 
I >ec. 0, 1 902 ; that the three eonsccutivo years’ 
nvideiH-o rc‘<{Uire(.l by s. lU of the Act of IS7G, 
in the cu,so of iho claid, included the year ondiiig 
Dcmj. 0, I0t»2.; and that the child had therefore 
ai‘<pdi<Mi a sctilcmimi iji the parish, notwith- 
standing Mint the fadlier by rcunon of the con- 
tinnh y of his ,r<‘sidimce lianiiig been broken by 
his (Huilhumumt in hospital had nut done so. 
DvvnNTU.v Unio.n^ r, Movi:nt!:t UiaoH 

Biv. €1. I lOtf 1 I K. B. 280 ; 8G L, L [^K. B.) 
im ; L5 L. G. E. 52 ; l id L. T. 286 ; 

I 1910 I W. W. m ; U J. P, 62 

FOOli BATE, 

iS7v. Rvtks. 

POSSESSIOS- -Buyer in thin of goods — 
Agn^unumt to buy*- -Conditional agiec- 
lucnb ' Bale to tiurd person. 
iHev. Salb oil’ Coona, ool. 390. 

POST-.-Letter mail— Seixuro. 

IhuKiii Couii'c, col. 32‘1. 

Notice sent by. 

^ee itATi:H, col. 345, 

-- Parcels— jSoiyaire. 

fSce PiU74i'3 CmiHT, (‘ol. 328 

F0BT..BEiLb.M SHIMEHTB. 
iSVr. Pnizn Couiit. 

POTEHTIAL VALUE OonipeiiMdhm. 

Hve. OownnN.SATioN', col. io2. 

POWEB or AFPOINXMEKT. 

I'Jjrculhm, coL 307. 

Jli lt a^r,, i'oL 309. 

HatUJmilon^ voL 310. 

WUL Nrn Annuity. 

Execution. 

ifhmi Hpi'chd o/ uppob/bih'/d- * 

(h'm ml oj luvjwfhj Hi^nn iruf^h for 

ohji'ii'i of poav/' (ji Ki hii ftfrah’V. pn^v^sv • 
<i<hurijv of ih'ht" PoHur /b,vV/f ’?/('(”— 

iit viitUlitl lo rthtUi tnodfumh, 

A nuu'i’led woman, having a power by dual 
or will to ajipointHottUul trust funds in favour of 
her isHUo. imnU* her will as folio wh ; ‘‘ I give 
(bvlao and iK^qimatli ail my pm party of any 


POWEB OP AFPOIBTfllHT (Execation) — 
oontiniu'iL 

description including any property over which I 
may have a power of appointment” unto 
trustees upon trust for sale and conversion, and 
thereout to pay her debts, and to hold the resid uc 
upon trusts for her daughter for life, with 
roinaiiKlor to the daughter’s children at twenty- 
one or marriage. Tho testatrix had no iiropt'ibv 
of her own : — 

lldd, that the v/ill executed the sjjecial po«ei% 
the charge of debts being ineifcctual. 

Ilcld^ also, that the trustees of the will were 
not entitled to a transfer from tlio settlement 
trustees of the settled tTust funds, but that the 
latter were entitled to retain and hold the same 
upon tile trusts of the will. 

Biis'k V. Aldam ( 1874) L. E. 10 Eep 16 followed. 

Held, also, the fact that the testatrix had no 
projierty was admissible as evidence of surround- 
ing circumstances from which an intention to 
execute the power might bo inferred. Jji re 
Mac ivUNZiB. THOEUTOisr v, licmnLESTOK 

Ifevilie J. [1917] 2 Ch. 58 ; 80 L. J. (Ch.) 

543 ; 117 I. T. 114 ; [1917] W, M. 154 

8 pecktl fo iver — I)a lighter s o f do n e n — A p po inf- 
iiivni to ioenc of ditughltve — Kxeeaelve eseeriithn — 
(lift oirr lo objcciis of power, 

A gift absolute and complcLialin tiu-ms undm* 
a flower of ap]>ointmcnt to an objiujt of the 
power ia not cut down by a supewaddod direction 
or condition which is voki as being an e.xc.easho 
execution, unless such direction or condition is 
not severable from thf> absolute gift. In re 
Olipuant’s Trusts. In re Dixon’s Will. 
Phillips v, Phislps - - Eve J. 86 L. J. (Ch.) 

452 ; 116 L. T. 115 

Bjjecicd power to appoint hg will — Donee iviik 
Italian domicil— Exercise hij miutksled Italian 
ivill — Conflict of laws — TFflhs Act, 1837 {I Fich 
c. 26), ss. 9, 10, 27. 

By a marriage settlement of English per- 
sonal property, made in 1855, the property was 
given to trustees “in trust for such of the 
children of the marriago as ” (in the events 
that happened) W. should by will appoint. 

died in 1914 in Italy, having ac(piired an 
Malian domit-il, and havdng by her u ill expressed 
Mu' ilesire that^Mio umuarried ('hildren ^Mdiouid 
have eipial shaies in iho money Av’hicii is left,” 

' liiuning the items of Mie settle J }>roperty, and 
at(V ofchcr properly which I can have the fiower 
and the right to dispose of.” Tlie will v. as valid 
according “to Italian lav/, but there u'cre no 
ntte ting witnesses to it. Xx'tiors of adminis- 
tration with ilio vill annexed \vero granted out 
of iho Probate Biviriun of the High Court in 
England: — 

///;/{/, that th(^ will was a valid execution 
of the power. 

9’he <|U 0 Htion (as stated by Stirling J. in 
hi re Prim fl900| ! Ch. 442, 417) is whether 
the word “will** in the instrument creating 
.'UJch a poncr means any instrument rouogniKed 
by tlu) law of England as a will or a will oxeeuied 
in aceordanee with the law of England; and 
the former moaning is the right one, whether 
the power to appoint is general or special, 

jyn-mvrl V. liarkncsH (ISOfs) 31 ihsav, 324, 



( K09 ) 


DIGEST OP CASES. 


( 330 ) 


POWEE OF APPOIWTIXEMT (Execution)™ 
Oindlmied, 

In re Price, supra, aud In re Simpson [iOlOj 
i Ob. UdM'olloued. 

TiiC diet uni to tlio contiarj in In re Kirwun's 
Ti'iists (1881) 25 Oil. D. 373, loiiou'cd in Hummel 
v. Ilmnmcl [jS98] i Ch. 01-2, ditapproml. 

In re HEslIs Sdlhinc/d. Tru-ds [1003] 

] fOu 808 and In re Scholejitld [10n‘5j 2 OO. 408 
disi In re Wilkln'kSuIn’s Si-jTTLMAi kist. 

’'YiA'Ai V. WiLKiKSfjN - Eaigant J, [101Y] 1 Ch. 

620 ; 86 L. J. (Gh.) 511 ; 117 L.'T. 81 ; 

[1017] W. Iff. 113 ; 88 T. Z. E. 267 ; 

01 S. J. 414 

Belease. 

Children — Seltlement—Marriarje of only child 
— Separation deed — Donee of power parly to deed 
for special purpose — Effect of recital — Belease of 
power by implication, 

E. T, under her father’s will had a power of 
appointment by deed or will over one twelfth 
of his residuary estate in favour of lier children 
and renioi.(U’ issue, such issue to bo born in her 
lifetime. The value of the iwelfth share was 
a.bout 17,O00L L. T., the son and only child of i 
E. T., married in 1880 and had two children, 
both luirn hi E. T.’s lifetime. 

In 1000, by a separation decil made between 
L. T. of the first part, liis wife of the second part, i 
i<L T. of the third and trustees of thi^ 

fourth x>art, after reciting an agjveijient between 
the X)artii‘S of the lirst fchnio parts that L. T. and 
his wife should enter into a separation deed, to 
which E. T. should bo a party and should enter 
into such covenant as thereinafter contained, 
and that D. T. should make such settlement as 
thereinafter contained, and that ho was entitled 
to one twelfth of the residuary estate of his 
grandfather, subject; to E.T. ’slif c interest therein, 
the parties of tho first, second, and fourth parts 
entered into mutual covenants jiroviding for the 
husband and wife living apart. E. T. separately 
covenanted to pay duiing her life to L. T. the 
sum of 3002. 1301* annum, and then L. T., as 
settlor, assigned to tho trustees the sum of 
10,0002. to bo raised out of the said share to 
which ho was entitled in reversion as soon as it 
fidi into possession, to be held on trusts (in the 
events which happened) for the benefit of his 
two children. In Peb., 1909, L. T. died, and by 
his will left his estate to charities. *>Subsequently 
E. T. by a deed poll appointed tho t^v^tdfth share 
upon trusts for the benefit of L. T.’s two children j 
and their respective issue to be born in her life - 1 
time. E. T. died in 1915, and the question | 
arose whether the separation deed had in any ! 
way affected her x>ower of appointment : — 

Meld, varying the or dm’ of Neville J. [1917] 
1 Oh. 511, that, having regard to the terms of 
the sexjaraiion deed and the surrounding cir- 
cumstances, tho intention of tho parties was that 
E. T. should release her i)owcr of appoiutmemt 
to the extent of 10,0002. only, and consequently 
that the deed poll operated as an effective 
appointment of tdie balance of ilu‘ twolftli share 
in favour of D, T.’s two cluldren and their 
resi^cctive issue. In re Trusts. 

SuGDiSN V , WALiiEB - - G, A. |T917 ] 2 Oh. 

02 ; 86 L. J. (Gh.) 447 ; 117 L. T. 40 ; 

[1017 j W. N. 144 


; FOWEE OF APFOIIffTME3ffT~~e(niGbrwe’^2, 
Satisfaction. 

Appoinliiient by deed or will among certain 
objects equally — Subsequent appointment by deed 
to one of the same objects “ in full discharge ” of 
share of ap point re — Saiisf action pro lanto. 

By his uili, dated in 3803, a testator, in 
excivi'-e of a x>ower by deed or will to ap])oint 
a x)orlso!}.s •du’irge of 10,0002. among hiij younger 
clnidrei!, ax>x3oiuled that the saiti sum siimild 
be jaiid in equal shares to all his daughle**'!, of 
whom there were four. By deed, executed in 
1896, on the marriage of one of his daugtiters 
reciting the said pow'er, and that there were 
six cliildi'cn of his marriage, ho irrevocably 
apijointed that 20002., portion of the 10,0002., 
snouid immediately belong to his said daughter, 
and he directed that tho said sum of 20002. 
should be “ in full discharge ” of the share of 
lii.s said daughter in the 10,0002. He died in 1 897, 
leaving his four daughters him surviving : — 
Held, that the sum appointed by the deed 
of ISOG vaa in satisfaction jmo tan to only, and 
accoi’dingly that tho nianied daughter became 
e!ditlt‘d uiider the will to 5002. in addition to 
Uie I'OUU/. .'■o iijjxjointiid to her bv deed, in re 
Alttoun’s ilEiN^is - Wylie J. [1917] 1 I. E. 244 

i Will. 

Bu’petiial annuity. 

Ste AixJJUitv, coL 21. 

FOWEB OF ATTOBNEY— Sale of iand—Alien 
(*ncmy. 

See Aliek Enemy, col. 20. 

POWER TO EHTEB-^Worldng of minerals. 

See Mines, col. 278 

POWERS— Settled land. 

Sec Settled Land, col. 384. 

PEACTICE — Administration, 

See AnmNiSTRATiON, col. 4. 

— Aj)i)cal — ^Benefices Act, 1898. 

See Ecclesiastioal Law, col. 151. 

— Appeal — Court of. 

See Appeal, ooi, 2.3. 

— Costs. 

See Costs, (ml. 118, and StmiriTon, 
col. 420. 

— Coaiifcy court. 

See CouKTi’ Court, col. 121. 

— Divorce, 

ASee DivoBiJE, coi. 144. 

— Husband and wile. 

See Husband and Wipe, col. 193. 

*— Parties. 

See pABTiES, cul. 2{H>. 

— Prize Court. 

See Prize Court, col. 323. 

— Prohibition. 

AS're itwviSNUE, col. 3,59. 

PEEIVIIUMS- -Bocov(a*y of — Di!^uranc<‘. 

See Insurance (Liei-j), col. 202, 
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AiJljIicaUoii for — Ai>iJful — Time. 

See i^ATiiia, col. 1140, 

PEESCBIFTIOIf^Siispens'.Oii. 

See EMEKGENcr Legislittok-, col, 157. 

— Title by — »SandbiilM. 

See Seweks, CoMMisstONERS of, col. 
390. 

PEESUMPTIOH — Due eseciitioii — ^Lost -will. 
fS'ee Pbobate, col. 334. 

— Knowledge and approval — ^^ll. 

See Peobate, col. 334. 

— Service — Notice. 

See Rates, col. 345. ' 

I 

» BEE?EKTING OB HIHBEBIKG BELIVEEY ” | 
See Sale of Goops, col. 378. i 

PRE-WAR CONTRACT. 

See Aliexst EiTEMY. 

PRICE — Rise — Sale of goods. 

See Sale of Gooes, col. 378. 

PRINCES— Restraint of. 

See SinrpiNo, col. 407. 

PRINCIPAL ANB AOENT. 

Age)U acting for hotli Particy, See below. 
Sale of Goods. 

Bribe. See Solicitor. 

Qoimniadon, col. 31 1. 

Damages, col. 312. 

Foreign Principal, col 313. 

Fraud; col 314. 

Lient col. 314. 

Sale of Goods, col 314. 

Agent acting for both Parties. 

See below, Sale of Goods, col. 315. 

Bribe. 

See Solicitor, col 423. 

Commission. 

Commission agent — Contract for indefinite 
period — Determination of contract — A " ot ice ^ — 
Repeat orders — Continuance of commission 

after determination of relationship — Measure of 
damages. 

The pit. in the course of travelling for his 
own business obtained orders for other traders 
on terms of commission. The deft, agreed with 
the pit. as follows ; “I agree to pay you half 
profits on receipt of orders (provided the eus' 
tomer is good). Same applies to repeats on any 
accounts introduced by you.^^ The deft, sub- 
sequently terminated the relation constituted 
by the agreement without giving any notice ; — 
Held, (1.) that there was no employment 
qf the pit. by the deft, in the strict sense, and 
that the deft, was entitled to terminate their 
relations without notice. 

V, Bupt df Son (1905) 93 L. T. 470 

appllA; , 


CURRENT DIGEST, 1917. 

I PKINCIPAI AND AGENT (Commis&ion)- conid. 
I * (2.) Thai, nolwitlrdaisdiijg the leiiiiljiaiiun 
;uf the relation, (ho pit. was oniltled to conunis- 
sion on orders ivdienever received if they came 
from customers introduced by the pit. 

Bilbee v. Basse d? Co. (1880) 5 T. L. R. 077 
(allirmcd C. A. Times newspaper, Jan. JO, 1800) 
applied. 

Morris v. Hmii cb Co. (1890) 12 T. L. E. 187, 
Barrett v. Gilmmir dj Co. (1901) 0 Oom. (Jas. 72, 
and Wearc v. Brimsdoum Lead Co. (1910) 103 
L. T. 420 commented upon and distinguished. 

The meafoure of damages discuRsed, Lesy 
i\ Goldjiill - Peterson J, [1917 ] 2 Ch 297 ; 
S6 I. 3. (Ch.) 693; 117 L. T. 442 ; [19171 
W. N. 222 ; 3S T. L. R. 479 ; 

61 S. J, 630 

— Manager. 

See Commission, col. 83. 

Traveller — Right to commission after agency 
determined — Contract — Illegality — Suspension 
— Dissolution. 

The defts., a firm of drapers, appointed the 
j)It. as their rox>reseiitative for the Mdlands, 
North of England, and Scotland. He was to 
have “ a commission of 74 per cent, on the net 
amount of trade done on" these grounds direct 
or indirect.” All accou'.ts opened by him on 
the above grounds were to bo retained by him 
as long as ho continued to represent the defts., 
but “ should any alteration be made in repre- 
sentation on part of those grounds ” the pit.’s 
consent in writing was to be obtained before 
relinquishing any particular accounts. The 
agreement was terminable by six months’ notice 
on either side. 

On Jul. 12 the pit. joined the Royal Flying 
Corps. Four days later he would have been 
compelled to join the forces by virtue of the 
Mlitary Service Acts ; — 

HeU, that the agreement was subject to the 
imp)iied term that it should cease to be binding 
if future performance became unlawful, and that, 
performance having become unlawful by virtue 
of the Military Service Acts on Jul. 12 or four 
days later, the agreement was then finally 
determined and not merely suspended. 

Tamplin Steamship Co. v. Anglo-Mexican 
Petroleum Products Co. [1910] 2 A. C. 307 and 
Distington Hematite Iron Co. v, PossM di Co. 
[19X0] IK. B. 811 followed. 

Held, also, that the pit. was not entitled to 
commission upon trade done after the termina- 
tion of his employment. 

Bilbee v. Basse (1889) 5 T. L. R. 077 
and v. Harper [1908] 2 Ch, 370 distin- 

guished. Marshall v. Glahvill - Biv. Ct. 
[1917] 2 K. B. 87 ; 86 L. J. (K. B.) 767 ; 
116 L. T. 560 ; S3 T. L. R. 301 

Bamages, 

Untrue statement negllgenUy vimle hy agent 
to principal — Loss suffered hy principal 

Judgment of the l)iv, Ot. [1910] 2 K. B. 529 
dismissing an appeal from a county court 
affirmed upon the ground that there was 
evidence upon which the county court judge 
could award the pit. the sum of 20L for her loss 
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PEIHOIFAI ANB A^EllT (Damages) 

of time. JoiiNSTOH v. Bbaham & Oabipbeli., 

Ld. - - G. A. [1917] 1 K. B. 586 ; 86 L. J. 

(K. B.) 613 ; 116 I. T. 188; [1917] 
W. H. 20 ; 61 S. J. 233 

Foreign Principal. 

LiahiUfij of agent — Gmtom ofmerelxants — Tre- 
s urn pi Ion — Ikbn it ah 

A contract for tbo sale of lumber was in the 
following form : — Contract by whicli our 
principals sell tliroiigb the agency of Smith & 
Tper, Ltd.” (the defts.), “wood brokers, 
Lirerpool, and Messrs. Miller, Gibb & Go.” (the 
X>its.), “ of Liverpool, buy the wood goods 
spccilied below, foreign measure, of the usual 
inaniifacturo and of the classification of the 
surveyors at the port of shipment.” The price 
was to include freight and insurance to Bouth 
Africa. Then followed clauses in which refer- 
ence was made to the “ sell or ” and the “ buyer,” 
and there was an arbitration clause by which the 
parties agreed to submit all disputes arising out 
of the contract to arbitration in England, and in 
case any action was brought it was to be brought 
i 1 England and determined according to English 
law. The contract was signed “ By authority of 
our principals, Smith & Tyrer, Ltd., Ghas. T. 
Tyrer, managing director, as agents.” The 
contract was made by the defts. on behalf of 
foreign principals, who had given the defts. 
authority to make the contract on their behalf 
so as to pledge their credit, bnt whoso names 
were not disclosed to the pits. In an action to 
recover damages fur 'breach of the contract the 
pits, sought to make the defts. personally liable 
thereon under a general custom of merchants 
that when an agent contracts on behalf of a 
foreign principal ho undertakes the liability of 
principal : — 

HeUt that, assuming that the custom stilL 
existed, it was one by which the agent alone 
was liable to the exclusion of the foreign prin- 
cipal ; that the custom did not apply where it 
was inconsistent with the contract; that the 
contract sued on was one upon which the foreign 
principals were directly liable to the pits. ; and 
that therefore the custom was inconsistent with 
the contract and was not applicable. Milleb, 
Gibb & Co. v» Smith & Tybee, Ln. - C. A. 

[1917] 2 K. B. 141 ; 86 L.JT. (K. B.) 1259 ; 

116 L. T. 753 ; 22 Com. Cas. 320 : 

83 T. L, R. 295 

Sale of goods — Goniract made during war — 
Heading ^'for and on beJialfof^^ a foreign princi- 
pal — Signature hj agent without gualiiication — 
Right of agent to sue on contract — F,o.h, contract — 
Prohibition against expw't — Licence to export — 
On udwm duty to apply for licence lies. 

The pits., 'who carried on business in Man- 
chester, gayc to the defts., who were chemical 
manufacturers in Manchester, a bought note, 
dated Sept. 3, 1914, 'which was addressed to the 
defts. and was headed “From Messrs. H. 0. 
Brandt & Go., 63 Granby Row, Manchester. 
For and on behalf of Messrs. Sayles Blcachories, 
Baylcsvillc, Rhode Island, U.S.A.” The note 
stated “ Wc have this day bought from you 
60 tons pure aniline oil,” and it was signed 
“ H. 0. Brandt & Co.” There 'was oyidence 


PRIlfCIFAI AITB AGIEHT (Foreign Pr^cipal) 
— continued. 

that during war time the destination of goods 
intended for export must be made knovm. The 
I>lts. having sued for non-delivery of the oil : — 

Held, by Viscount Beading G.J. and Scrut- 
ton L.J., Neville J. dissenting, that the pits, 
were contracting parties and were entitled to 
sue upon the contract. 

Tnc contract was for monthly deliveries over 
five months “f.o.b. Manchester.” After the 
contract was made the export of aniline oil was 
prohibited by an Order in Council, and this 
prohibition was in oxivsteiice during the greater 
X)art of the five months, but licences to export 
were being granted in certain cases : — 

Held, that the obligation of aiiplyiug for a 
licence lay upon the buyers and nut iipon tht^ 
sellers. H. O. Brandt & Go. u. H. N. Morius 
& Go. - C. A. [1917] 2 K. B. 784 ; 117 L. T. 196 

Undisclosed foreign principal — Liohiliiy of 
agent. 

Where a written contract of sale is made by 
an agent on behalf of a foreign undisclosed prin- 
cipal, if the contract on its true construction 
plainly purports to create privity of contract 
between the forei^ principal and the English 
buj^er, the agent is not liable on the contract. 
Mbbceb V. Wbioht, Gbaham & Co. - Atkin I. 

33 T. L. R. 343 

Fraud. 

Co7itract — Sede — Fiduciary relation — Rescis- 
sion — Restitutio in integrum — Fall in value of the 
thing sold. 

Where a broker, pretending to execute a 
mandate to buy, sells his own property, the sale 
may be rescinded notwithstanding that the 
value of the thing sold has decreased between 
the date of the sale and the date of the action for 
rescission. 

Dictum of Lord Cranworth in ircs/cJ7i Bank 
of Scotland v. Addic (1867) L. R. 1 H. L. Sc. 145, 
166, approved. 

Dicta in Clarke v. Hickson (1858) E. B. & E. 
148 disapxwoved. Abmstbong v. Jackson 

McCardie J. [1917] 2 K. B. 822 ; 86 L. J. 

(K. B.) 1375 ; 117 L. T. 479 ; 33 T. L, R. 

444; 61 S. J. 631 

Lien. 

Indemnity for damage — Colliery — Subsidence 
— Equitable lien — Possible future claims. 

Where an agent has acted for his principal in 
working a colliery and so rendered himself liable 
to future claims for damage by surface owners, 
and moneys have subsequently come into Ms 
hands outside his agency but as trustee for his 
principal, the agent is not entitled, either upon 
principle or authority, to any equitable lien 
upon such moneys to answer possible future 
claims, where no liability has yet accrued and no 
cause of action by surface owners has yet arisen, 
Dyson v. Peat - - Eve J. [1917] 1 Ch. 99 ; 

86 L. J. (Ch.) 204 ; 115 L. T. 700 ; [1917] 
H. B. R. 97 ; [1916] W. H. 375 ; 

61 a J. 181 

Sale of Ooods. 

— Goni ract made during war. 
i See above. Foreign Principal, col. 313. 
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PRINCIPAL AND AGENT (Sale of Goods)— 

vontinut'd. 

Bah by sam'pU — Agmt acting for both parties 
— Notice to agent of ('eject in goods — Duty of agent 
to disclose information to buyer. 

The defts. were brokers in London. In 
Oct'., 1915, tiie owners of a parcel of 110 bags 
of cocoa about io axrive at Liverj^ool sent the 
bill of jading to the defts. with instructions to 
oiler the cocoa for sale by auction at the London 
Commercial Sale Rooms in Mi* icing Lane, at th(‘ 
same time drawing their .attention to the follow- 
ing note indorsed on the bi)i of lading : — 
in bad condition, stained and damp, cocoa 
mouldy/* and rcrpicsting them carefully to 
exaraino ilio exioiit of the damages to avoid 
trouble. The defts. employed a compel enL tii’iu 
at Li^'^crpool to oxamino the cocoa on arrival in 
cnxlcr that it might be properly described in fh<‘ 
sale. The Liverpool firm rexiorted that in only 
iiwr> out of the 110 bags was there anj’” sign of 
damage, and that the da-mage in those two was 
very slight. They proposed therefore to remove 
the damaged portion, which would leave the 
residue in good merchantable condition. This 
was acceded to by the defts., and the Liverpool 
firm sent them samples of the bulk taken after 
the damaged part had been removed. The 
defts. accordingly felt themselv. s justified in 
offering the cccoa in the sale without comment. 
The pits., who had been sent a sample by the 
deftvS., bid for the cocoa at the sale, but as the : 
bids were not high enough the cocoa was bouglit 1 
in. The defts. subsequently wrote to the pits. | 
and offered it to them at a somowbat reduced | 
price, the letter being accompanio i by a further | 
sample. The pits., who knew that the defts i 
wore acting as agents for the sellers, agreed tf) 
purchase the cocoa and were charged in accord- 
ance with the practice of the tra<lc I per cent, 
brokerage. The pits., on the cocoa being 
delivered, examined it and found it to bo unfit 
for use. It was not disputed that the sale was 
a sale by sample, but the pits, had precluded 
themselves from complaining as against the 
sellers that the bulk did not correspond with the 
sample, as they had omitted to give notice of 
objection within the time limited by the condi- 
tions of the sale. The pits., however, contended 
that, notwithstanding it was a sale by sample, 
the defts., having been employed by them for i 
reward, were under a duty to disclose to them 
the statement as to the condition of the cocoa on 
the bill of lading, for they said that had they 
known of that statement they would never have 
bought the cocoa, and for breach of that duty 
they claimed damages. 

Horridge J. held that where goods are sidd 
by sample, the sale being olfocted by a brt>kor 
acting (to the knowledge of the buyer) for both 
parties, the broker is under no duty to communi- 
cate to the buyer any depreciatory statement 
with regard to the quality of the goods which 
may have come to his knowledge, provided he 
honestly and without negligence beliovos that the 
statement is untrue ; but that, if there is any 
duty on him in that respect at all, it is only to 
communicate such matters as an ordinary busi- 
ng man would think matoriai, which, having 
regard to the report of the Liverpool firm, was 


PEINGIFAL ANB AGENT (Sale of Goods)— 
ooul’niued , 

not the case before liim. He accordingly gave 
judgment for defts. Payne & Co. n. Lewis & 
Peat - - Horriclgo J. [ 1917 j W. N. 195 ; 

61 S. J. 507 

PRINCIPAL MANSION-HOUSE— Appointment 
of trustees for juirposes of Settled Land 
Acts. 

Bcc fSETTLEB Land, goL 381. 

PRI V XLEGE — Amlia ssador. 

Bcc Internationa E Law, col. 

PRIVY GOUNGIL— x\ppca]f3. 

Rcc Australia ; C'anaoa ; (Jkylon ; 

J UOK’IAL 0) 'MWITTEB ; PiUZK CoULT ; 

South ilEuicA ; Si’uaits Settle- 
ments. 

BOUNTY. 

Bee Prize Codt.t, col. 329. 

PRISE COURT. 

Appeal. See below, Requisitiouinsr 
Order. 

Cargo. Bee below, Contraband. 

fJonfimions Voyage. Bee bt'lo^v, Cen- 
iraband. 

Goiiiraland — 

Cornpaimiioih col. 317. 

Enemy De’^hwlion^ col. 318 
Emmy Firm, col 322. 

Freighlf col. 323. 

* litfcct'ion..JJ(H'lr}ih‘ if, Bif' );f biw. 

Passing of Fropeny* 

Uammjes. Bee a.bove, Coulrabaud. 
Declaration of Londons col. 323. 
])movcry^ col. 323. ’ 

Domicil. Bee below, Enemy Ckods. 

Enemy Destination. Bet above. Con- 
traband. 

Enemy frooubf, col. 324 
Eeicmj^ Ship, col 325 
Evidence, t col. 32G. 

Freight. Sec above, Contraband. 

Insurance Gmnpany. Bee above, 
Enemy Goods/ 

Neutral Goods^ col. 326. 

Nnifral Pori, col 327. 

Neutral Ship. Bee above, Contraband, 
Fassing of PropeHy, col 327. 

Prize Bounty s col 329. 

Eequmiioning Orders col 331. 

M^des. See above. Requisitioning 
Order. ® 

Security for CosiSs col 331. 

Transit, Goods in. Bee above, Pasings 
of Property. 
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Appeal. 

See below, Eeqaisitiening Order, col. 

331. 

Cargo. 

See below, Coatraband, col. 317. 

Contiauoas Voyage. 

See below, Coatrabaad, ooL 320. 

Contraband. 

Gompensation, 

Damages — Seizure of cargo under Reprisals 
0. in 0, of Mar, 11, 1915 — Construction of art. IV. 
— Release of cargo — Cargo owners' claim for 
damages and costs. 

Cargo belonging and consigned to the 
claimants, a firm carrying on business in Chile, 
was laden on board a neutral vessel at Hamburg 
before the outbreak of war. The vessel sailed 
after the outbreak of war. She had to put into 
a Norwegian port for repairs, where she remained 
until Mar. 23, 1915. She then resumed her 
voyage to Chile. On Apr. 5 she was stopped by 
a British patrol vessel and sent into a British 
port, where the cargo was ordered to be dis- 
charged under art. IV. of the Eeprisals 0. in C. of 
Mar. 11, 1915, as being cargo of enemy origin 
laden on board a vessel which sailed from a 
port other than a German port after Mai*. 1, 
1915. 

The Court ordered the goods to be released 
on the ground that the vessel must be dealt with 
by reference not to art. IV., but to art. II., of the 
Order, which provides that no vessel which 
sailed from a German port after Mar. 1, 1915 
shall be allowed to proceed on her voyage with 
any goods on hoard laden at such port; and 
that, as she sailed from a German port before i 
Mar. 1, she was immune from the obligation to 
discharge her cargo. 

The cargo owners claimed damages and costs 
on the ground that the seizure and detention of 
their goods was unlawful : — 

Held, that the claim must be disallow’ed. The 
legal question at issue was of importance and 
not easy to decide, and the obligation to pay 
damages and costs should not be iniposed upon 
the Crown as a consequence of the mistaken 
construction placed upon the 0. in C. 

The Luna (1810) Edw. 190 followed. The 
SiGHB-B - - Evans, Pres. [3917] P. 250 ; 

lit I. T. 639 ; [1917] W. N. 306 : 

84 T. I. K. 16 ; 62 S. J. 36 

Neutral sailing ship — Cargo — 0. in G. of 
Oct. 29, 1914 — Declaration of London, art. 43. 

By the Declaration of London 0. in C. No. 2, 
1914, dated Oct. 29, 1914, it was declared that 
during the present hostilities the convention 
known as the l>©olaralion of London should, 
subject to certain additions and modifications 
therein specified, bo adopted and put into force 
by His Majesty’s Government. Art. 43 of the 
Declaration of London, which provides (inter 
alia) that if a vessel is encountered at sea while 
unaware of the declaration of contraband which 
applies to her cargo the contraband cannot be 

O.C.D. 
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PEIEE COTTET (Contraband) — eoniinued. 
condemned except on payment of compensation, 
was not excepted by the terms of the 0. in C. 
By the said Order chrome ore was declared to 
be absolute contraband. 

In the prize proceedings for condemnation 
of a cargo of chrome ore shipped in June, 1914, 
from a foreign port on a Norwegian sailing 
vessel chartered by a German co., under a con- 
tract entered into in 1913 between an English co. 
and a German co., two claims were put in, one 
by the English co., the sellers, and the other by 
the Swedish co., which alleged that the ore had 
been purchased by them from the German co. 
No claim was made on behalf of the German co. 

The Board approved the view of the President 
that art, 43 did not exclude the general rule 
applying that contraband belonging to an enemy 
on hoard a neutral vessel remained liable to 
condemnation without compensation. Accord- 
ingly the appeal of the Swedish co. was dismissed 
and that of the English co. withdrawn on the 
terms agreed between them and the Crown, 
which terms the board were prepared to approve. 

Decision of the President, 114 L. T. 46, 
affirmed. The Sobfareben - - - J. C. 

117 L. T. 259 ; 33 T. L. E. 526 

Successful claim — Damages and costs — Sus- 
picious circumstances. 

Where contraband with an ostensible neutral 
destination has been seized as having an ultimate 
enemy destination, and where the goods have 
afterwards been released to the neutral owner by 
a Prize Court on the ground that in fact they had 
not an ultimate enemy destination, the owner is 
not entitled to costs or damages if there were 
suspicious circumstances justifying the seizure, 
and the Court is not bound, in considering 
whether there were circumstances of suspicion 
which justified the seizure, to confine its atten- 
tion to those circumstances for which the owner 
is responsible, hut may take into consideration 
the circumstance that on the known facts with 
reference to the international trade in goods of 
the kind in question the owner belongs to a class 
of importers of whom some must be engaged in 
re-exporting such goods or their products to an 
enemy country. 

The fact that the Swedish War Trade Law 
of Apr., 1916, forbids Swedish subjects to give 
any assurance that goods or tifeir products are 
not intended for export to Germany does not 
prevent the absence of such an assurance from 
being a suspicious circumstance within the 
above rule. The Babon' Stjebkblad 

J. C. [1917] W. K. 372 ; 34 T. L. E. 106 

Enemy Destination. 

Conditional contraband — Condemnation of 
I neutral ship. 

Appeal from a judgment of the Prize Court, 
i England [1936] P. 266. 

The Hal'mi, a Swedish steamship, was cap- 
tured at sea on Apr. 4, 3916, while on a voyage 
from Hangesund, Norway, to Lfibcck, Germany, 
with a cargo of salted herrings. The ship was 
\inder a time charter dated Jan. 8, 1916, to a 
firm of German fish dealers for voyages to 
German ports. Foodstuffs had been declared 

a 
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PEIzi COTJET (Contraband) — eoMl nued. 
conditional contraband on Aug. 4, 1914. A 
writ was issued by tlie Procurator-General 
claiming tbe condemnation of both ship and 
cargo, the former on the ground that she w^as 
carrying contraband goods. The cargo owners 
made no claim. 

The President of the Admiralty Div. (in 
Prize) condemned both ship and cargo. The 
owners of the ship appealed. 

The J. 0. dismissed the appeal. The Hakak 
- J. C. [1917] W. H. 289 ; 117 L. T. 619 : 

34 T. L. E. 11 ; 62 S. J. 23 

CondUional contraband — Transhifment from 
mermj into neutral vessel — Named consignee — 
Ultimate enemy destination — G. in C. of Oct. 29, 
1914 — Declaration of London, 1909, arts, 35 and 
43. 

A cargo of cocoa beans shipped by a neutral 
firm in Ecuador on board a German vessel wliich 
took refuge on the outbreak of war at Las 
Palmas, was transhipped into the Dutch steam- 
ship E., and bills of lading were made out 
whereby the beans were consigned to a neutral 
firm at Rotterdam. 

By a Proclamation of Aug. 4, 1914, food- 
stuffs were declared conditional contraband, 
but in Nov., 1914, His Majesty’s Govern- 
ment gave the Dutch Government a list of 
foodstuffs to bo dealt with as contraband which 
did not include cocoa beans. This list was 
not sent to Spain. On Mar, 22, 1915, or the 
morning of Mar. 23, His Majesty’s Government 
communicated to the Dutch Government that 
Groat Britain would give the August Proclama- 
tion its full effect as regards foodstuffs. The E. 
sailed from Las Palmas on Mar. 23 about 4 p.m. 
on her voyage to Holland, and on Apr. 6 the 
cargo was seized at Portsmouth as contraband 
destined for an enemy base of supply. 

The cargo was claimed by the Dutch con- 
signees, on whose behalf it was argued, first, 
that the goods were not contraband ; secondly, 
that they could not be condemned as they were 
consigned to named consignees in a neutral port 
and therefore were within the protection of 
clause 1 (3.) of the 0. in C. of Oct. 29, 1914, 
modifying the Declaration of London ; thirdly, 
that they could only be condemned, if at all, 
on payment of compensation under art. 43 of 
the Declarationpof London; and, lastly, that 
the facts did not show the destination to be 
Germany : — 

ffeU by the President (Sir Samuel Evans) : 
(i.) That the material time was the date of 
seizure when the goods undoubtedly were 
contraband, and that further, as the Proclama- 
tipn of Aug. 4, 1914, stood without any qualifica- 
tion as regards Spanish ports, the E. must bo 
deemed to have been aware that cocoa beans, 
^ foodstuffs, wore on the contraband list before 
she left las Palmas ; 

(ii.) That the exceptions made in the 0. in 
0. of Oct, 29, 1914, were only intended to 
operate in favour of bona fide neutral consignees 
in lihe business sense, and that a person who (as 
h& Lordship found in the present case) acted 
a conduit pipe to enable the goods to 
; ^nemy was not such a person as was 

by tljie expre^ion “ named consignee ” ; 


PBIZE 0OUET (Contraband) — continued, 

(iii.) That art. 43 of the Declaration of 
London only applies to neutral ships and neutral 
cargoes, and accordingly, the E.'s cargo being 
enemy cargo of a contraband nature destined 
for the enemy, it was subject to condemnation 
without compensation even if the E., when she. 
sailed from Las Palmas could have been deemed" 
to bo unaware of the declaration of contraband 
applying to the cargo. The Run Evans, Pres. 
[1917] P. 145 : 86 L. J. (P.) 182 ; 117 L. T. 347 

Continuous voyage — Absolute contraband — 
Evidence — Co7idcnmatton, 

A neutral vessel sailed from New York in 
Nov., 1914. Part of her cargo consisted of 
rubber, which was consigned by the claimant, an 
American citizen, to a Swede at Landscrona. 
The vessel was captured by a British cruiser. 
At the hearing in the Prize Court evidence was 
offered by the Crown to the effect that the final 
destination of the rubber was Germany. The 
President held that as the doctrine of continuous 
voyage and transportation, both as regards 
carriage by sea and land, was part of inter- 
national law at the time of the commencement 
of the war in Aug., 1914, all goods which were 
intended for the use of the German Government, 
although nominally having a neutral port as 
their port of destination, must be condemned 
as lavffui prize. From the order of condemna- 
tion the claimant appealed : — 

Held, that tbo appellant’s title had not been 
made out, and the probabilities of the case 
pointed to the version given at the original 
hearing being the true one. Appeal dismissed. 
Decision of the President [1915] P. 215 affirmed. 
The Kim - L C. 116 I. T. 577 ; 33 T. L. E. 415 

Continuous voyage — Coffee. 

The Court condemned as prize a largo quan- 
tity of coffee seized on board the steamsliip 
Liv and nine other Scandinavian vessels, the 
ground of the condemnation being that the 
goods were intended to bo forwarded to Ham- 
burg, which was a base of supply for the enemy 
forces. The Ihv - Evans, Pres. 33 T. L. E. 466 

Cemtinuous voyage — Eaw material destined for 
neutral factory-^Product of raw material destined 
for enemy — Discovery of docummts — Ambit of 
discovery. 

A quantity of leather (contraband) consigned 
to the claimants, a firm of boot manufacturers 
in a neutral country, was seized as prize ex a 
neutral ship on the ground that it was either 
destined for the enemy as leather, or was going 
to the claimant’s factory to be there made into 
military boots which were destined for the 
enemy forces. 

An application on behalf of the Crown for 
an order for discovery of the claimant’s books 
and documents relating to the sales of leather 
and boots from the year prior to the outbreak 
of war down to the date of seizure was resisted, 
inter alia, on the ground that if the leather was 
going to be made into boots tho doctrine of 
continuous voyage did not apply, and therefore, 
whatever tho^ ultimate destination of the boots, 
the leather could not bo seized as prize : — 

EeU, (a), that contraband material, imported 
into a neutral country to be there manufactured 
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PEI2IE COUET (Contraband)— 
into goods destined for the enemy, does not 
become part of the common stock of the country 
so as to defeat the doctrine of continuous 
voyage ; and (b) that accordingly an order 
could bo made directing the claimants to make 
discovery of the books and documents relating 
to their sales of boots as well as of leather from 
Aug,, 1913, down to the date of seizure. The I 
Balto - Evans, Pres. [1917] P. 79 ; 86 ' 
L. J. (P.) 83 ; 116 L. T. 319 ; 33 T. L. E. 244 : 

61 S. S. 399 

Neutml skip — Ncuinil pod — OoMhmnaiioiL 
of skip. 

Api‘oal from a judgment of the President 
of the Admiralty Biv. (in Prize), delivered on I 
Aug. 22 , 19 IG. I 

The Banish steamship JHUewcl, bound from j 
Philadelphia to Trondhjein and Clothenbiirg 
with a cargo of luhricating oil, was stopped at 
sea aiifl directed to proceed to Kirkwall, where, 
on Nov. IG, 1910, the ship and cargo w'ere| 
seized. Lubricating oil v/as declared to be con- s 


PEI2E COUET (Contraband) — conthiued? 

A number of bales of wool (absolute contra- 
band) consigned to the order of the claimants, 
a neutral firm in Sweden, were seized as prize 
on the groimd that the wool was destined for 
Germany. It was argued for the claimants that 
even if any portion of the wool had an enemy 
destination (wliich they denied), it was only 
going to Gennany to be treated, and was to be 
returned to iSwodea as combed or si>un wool, 
and was therefore not liable to condemnation, 
notwithstanding that the waste wool with its 
by-products would be retained by the German 
spinners. The evidence established that the 
whole of the wool was destined for Gennany ; — 
IleJdt that if absolute contraband is captured 
on its way to enemy territory’' a Court of Prize 
will not inquire as to what may ultimately 
become of it, and that the wool was subject to 
condemnation. The Axel J ohi^son ; The 
Bbottninu Sophia - Evans, Pres. [1917] P.234 j 
86 L. J, (P.) 173 ; 117 L. T. 412 ; 

[1917] W. N. 271 ; 62 S. J. 72 


traband on Mar. 11, 1915. 

The cargo was claimed by J. Werterborg, a 
Gorman by birth naturalized in the United 
States, and being the United States consular 
agent at Malmo, Sweden. The ship was claimed 
by Brix-Hansen & Go., uf Ouxjenhagen. Werter- 
borg was the consignee named in the bills of 
lading and purxjoricd to be the charterer of the 
ship. 

The President (Sir Samuel Evans) condemned 
both the cargo and the ship. Ho found that the 
cargo did not behmg to Werterborg, but that 
it had been acquired by Germany. He con- 
demned the ship uiKiii the grounds that, first, 
the contraband cargo exceeded half the cargo, 
and the shipowners were consequently to bo 
presumed to be parties to the ulterior voyage ; 
and, secondly, that Brix-Hansen & (Jo. were 
directly associated with Werterborg in attempt- 
ing to carry absolute contraband to the enemy, 
the case? being a glaring attempt to mislead the 
Court. 

Both Werterborg and Brix-Hansen & Co. 
appealed. 

The J. 0. dismissed both appeals. The 
Hillebob - - J. G. [1917] W. H. 380 

Reprisals Order — Fruit skipped fro7n United 
States to Sweden — Claim of Swedish Victualling 
Commission. 

A quantity of dried fruit was shipped on 
Swedish steamships in United States ports for 
carriage to a Swedish port. The fruit was after- 
wards seized by the Crown on board the Swedish 
vessels under the “ Beprisals Order on the 

f round that the goods were contraband and 
estined ultimately for Germany. The fruit 
was claimed by the Swedish Victualling Com- 
mission : — 

MeU, on the facts, that the fruit belonged to 
the Commission, and was bona fide intended for 
consumption in Sweden, and therefore the 
claim must be allowed. The Pacifkj ahb the 
Sah Fbahoisco - Evans, Pres. 33 T. L. E. 529 

\fool to be combed in enemy country — Combed 
woolio be rekirned to neutral country — Doctrine of 
the Prize Court. 


i Enemy Firm. 

j Enemy good — Tradmg between British and 
I neutral branches of enemy jinn — Trading loith the 
I Enemy Proclamation {No. 2) — Licence to trade — 
j Correspondence icith Trading with the Enemy 
j Committee — Goods landed ex British ship — 

I Seizure in warehouse — Lhnits of Port of Liver^ 

1 pool. 

Afte* the outbreak of war a quantity of 
hides was shipped on a British vessel by the 
Bangkok branch of an Austrian co. consigned to 
the eo.’« branch in Manchester. The hides were 
I landed in Liverpool and stored in a warehouse 
in^ Argyle Street, Liverpool, where they were 
seized as prize. 

By par. 6 of the Trading with the Enemy 
i Proclamation (No. 2) of Sept. 9, 1914, “ where 
an enemy has a branch locally situated in British, 
allied, or neutral territory, not being neutral 
territory in Europe, transactions by or with 
such branch shall not be treated as transactions 
by or with an enemy.” 

It was contended (1.) that this paragraph 
and/ojf certain correspondence between the 
manager of the Manchester branch and the 
Trading with the Enemy Committee constituted 
a lictnee to the Manchester and Bangkok 
branches of the enemy company to trade ; and 
(2.) that the warehouse in Argyle Street was 
outside the limits of the port of Liverpool, and 
that on these ^’ounds the goods were immune 
from confiscation : — 

Held, first, that par. 6 of the Trading with the 
Enemy Proclamation (No. 2) gave no protection 
to the goods. It afforded protection to a person 
acting within it from being convicted of the 
offence of tradmg with the enemy, but it had no 
application to the case of the transfer of goods 
belonging to an enemy from one branch house to 
another so as to affect the property in the goods, 
and could not be construed as taking away the 
right to seize enemy goods on a British ship or 
in a British port ; secondly, that a licence from 
the Crown must be strictly construed and proved, 
and that the Trading with the Enemy Committee 
neither had the authority to give a licence which 
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PEIZiF COITEX (Contraband) -^emitinued. 
would defeat t-lac rights of captors, nor purported 
ttO give such licence ; and, thirdly, that the 
warehouse was a warehouse of the port of Liver- 
pool, and on that ground, therefore, and on the 
broader ground that goods which had been 
subject to ca}»ture as enemy property while 
ahoat remained subject to seizure when landed, 
that the hides were confiscable as prize. The 
Achilles - - Evans, Pres. [1917] P. 218 ; 

86 L. J. (P.) 170 ; 

117 L. T. 414 

Neutral partner — Gonmerckd domicil — Cargo 
— Bhipmnt before war. 

Where at the outbreak of war a neutral, 
wherever resident, was a partner in a house of 
business trading in or from an enemy country, 
he has a commercial domicil in that enemy 
country and is to be deemed an enemy in respect 
of his property or interest in such business, 
unless he has within a reasonable interval after 
the outbreak of war discontinued or taken steps 
to dissociate himself from the business, and this 
theory of commercial domicil h not subject to 
an exception in a case where goods in which 
such partner has an interest have been shipped 
during peace, although if the goods were at sea 
at the outbreak of war and have been captured 
before such reasonable interval has elapsed the 
Court will in a proper case take notice of a 
discontinuance or dissociation after the capture, 
or may even adjourn proceedings in the Prize 
Court in order to give an opportunity for such 
discontinuance or dissociation. 

Decision of Evans, Pros, [1916] P. 112 
reversed. The Anglo-Mexican - - J. C. 

[1917] W, H. 380 ; 34 T. I. E. 149 

Freight. 

BMpoimers^ claims to. 

Neutral sliipowners are not entitled to 
freight in respect of the carriage of contraband. 
The Jeanxe ; The Veba ; The Eobsvik ; The 
Albania - - Evans, Pres. [1917] P. 8 ; 

86 %. J. (P.) 71 j 115 L. T. 838 ; 

33 X. L. E, 87 

Infection^ Doctrine of. 

See below, Passing of Property, cob 327. 

Damages. 

See above, Contraband, col. 317. 

Declaration of London. 

See above, Contraband, col. 319, and 
below. Enemy Goods, col. 324. 

Discovery. 

Mnemy destination — Practice — Prize Court 
1914, 0. IX., r. L 

A cargo of hides and tanning materials con- 
signed in a Swedish ship from South America to 
a Swedish port was seized in Sept., 1915, in the 
course of the voyage. A writ was issued claim- 
ip.g the condemnation of the cargo as contraband. 
,!phe consignee, a Swedish subject, claimed the 
^|rgp and alleged by his affidavits that it had 
l|0®^hb by him partly for Ms tanning 
Sweden, nnd Partly' for sale to cus- 


PBIZE CODET (Discovery) — continued. 
toniers in that country. The Pi^esident made 
the following order for discovery : “ that the 
claimant do within twenty-one days make dis- 
covery on oath of all books of account, letter 
books, and usual commercial documents relating 
to the matters in question, including the 
claimant’s business books from January 1, 1914, 
up to the date of seizure, showing all purchases 
from the sMppors of the goods seized during the 
same period, or of goods similar thereto, and of 
the sales of such goods by the claimants, and all 
contracts, policies of insurance, cables and corre- 
spondence relating to the said purchases and 
sales ; and also the same books and documents 
relating to such goods, or goods similar thereto, 
which were sold by the claimant for delivery in 
Germany during the same period.” The order 
was made subject to evidence being filed that 
the Procurator-General had reason to suspect 
that the cargo had an enemy destination ; — 

Held, that there was jurisdiction under 
0. IX., r. 1, of the Prize Court Rules to make 
the order, that the documents particularized 
therein related to the question in the action, and 
that the discretion of the President to make the 
order should not be interfered with. The 
Consul Coreitzon - J. C. [1917] A. C. 850 ; 

86 L. J. (P.) 136 ; 116 L. T. 674; [1917] 
W. N. 212 ; 33 T. L. E. 456 ; 

61 S. J. 676 

Domicil. 

See below, Enemy Goods, ool, 324. 

Enemy Destination. 

Set above, Contraband, ool. 318. 

Enemy Goods. 

Commercial domicil — Goods of partnership 
firm in netitral country — Enemy partners — No 
partner resident in neutral country — Condemna* 
lion of goods as enemy property. 

Alter the outbreak of war with Germany 
certain goods belonging to a partnership firm at 
Buenos Aires, and shipped before the war on a 
British ship, were seized as prize. All the part- 
ners of the firm were Germans resident at 
Antwerp, who had been expelled from IBelgium 
as enemy subjects shortly after the outbreak 
of wax : — ^ 

UeM,^ tha?, although a subject of a belligerent 
State can acquire a commercial domicil in a 
neutral State wMoh will protect his goods 
captured at sea from condemnation, residence in 
the neutral State is an essential conffition of 
such domicil ; and that, as none of the enemy 
partners of the firm were resident in the Argen- 
tine Republic at the time of seizure, the goods 
must be regarded as enemy property and subject 
to condemnation. The Hypatia Evans, Pres. 

[1917] P. 36 ; 86 L. J. (P.) 44 ; 116 L. T. 25 

Goods ’* Of “ commodities ” — German 
Qomrnvmrd bonds — Seizure from letter mail — 
Beprisals Order in Council of Mar. 11, 1915. 

German Government bonds, which had been • 
sent from a German hanking co. in Berlin to a 
firm in Copenhagen to be forwarded by regis- 
tered post to a bank in Chicago, were seized, as 
goods or commodities of enemy origin, under 



( ) 


DIGEST OF CASES. 


( *>26 ) 


PEIZE COITET (Enemy Goods) — amtumed. * 
the Eexjrisals Order in Council of Mar. 11, 1915, 
from the letter mail of the Danish steamsliip 
m which was carrying them from Copenliagen to 
the United States : — 

Held^ that the bonds were “ goods oi 

commodities ” within tho meaning of those 
words in the Order, and, being of enemy origin, 
that they were subject to detention until the 
conclusion of peace, to he then dealt with as the 
Court might order. The Feederik VJIL 

Evans, Pres. [1917] P. 43 ; 86 L. J. (P.) 65 ; 

116 "I. T. SI ; 33 T. L. E. 133 

Goods shipped to “ selling agents ” — Passing 
of property. 

The appellants, an American co., made an 
agreement with a German co., whereby the latter 
were to act as the appellants’ “ selling agents,” 
the agreement providing that the appellants 
were to be paid not what their goods realized on 
being sold by the German co. but an arranged 
price. Under this agreemenfc tho appellants 
shipped a quantity of pig lead to the German 
CO., and it was seized as prize : — 

Heldf on the facts, that before seizure the 
apix^llants had parted wdth the property in tho 
goods to the German co. and therefore the goods 
must be condemned. 

Decision of Evans, Pres., 32 T. L. R. 139, 
aihrmed. The IlRONPEiN'sEssiiT Cecilie 

J. C. 33 T. L. E. 282 

Insurance company — Claim hy, 

A cargo of 24,000 bushels of wheat, shipped 
by the American Grain Co. on board the Belgian 
steamship Gothland at Montreal and consigned 
to Rotterdam to German merchants, was insured 
by the 8t. Paul Fire and Marino Insurance Co., 
of Richmond, United States of America, before 
tbe outbreak of war against sea risks only. 
During the voyage the vessel put into South- 
ampton for repairs, having, together with her 
cargo, sustained damage by stranding. She was 
still lying in dock at the commencement of 
hostilities, and on Feb. 11, 1915, the cargo, 
which had been discharged into warehouses in 
the port, was seized as prize. The insurance co. , 
having paid under the policy as for a construc- 
tive total loss, and having taken what purported 
to be an assignment of all the rights and remedies 
of the assured, claimed the release'^of the pro- 
ceeds of the sale of the cargo. 

Evans, Pres. heU that the owners in fact of 
the gooda— apart from anylegal obligations which 
might have arisen in respect of the goods — were 
the German merchants, and therefore at the 
date of the seizure they were the proper subject- 
matter of confiscation, and ordered the con- 
demnation of the 24,000 bushels of wheat as 
enemy property in favour of the Crown as droits 
of admiralty. The GoTEiiANn 

Evans, Pres. 86 L, J. (P.) 23 

— Passing of property. 

A’ee Below, Passing of Property, col. 

327. 

Enemy Ship. 

— Destruction, 

See below, Prize Bounty, col 329. 


PRIZE COTTET {Enemy BM^)---eontmued,^ 
Yacht — Outbreak of war — Days of grace — 
“ Navire de commerce ” — Hague Qonveniion, 
No. 6, arts. 1 , 2. 

A racing yacht is not a merchant ship 
(“ navire de commerce ”) within the meaning 
of the Hague Convention, No. 0, arts. 1 , 2, and 
consequently is not entitled to the days of grace 
accorded to merchant ships thereunder. An 
enemy ^ racing yacht seized in a British port 
immediately ii}3on the outbreak of war is, there- 
fore, subject to condemnation as prize according 
to tho ordinary rule applied to enemy property 
seized in port. The Germania 

J. C. [1917] A. C. 375 ; 86 L. J. (P.) 94 ; 

116 L. T. 362 ; [1917] W. N. 109 ; 

33 T. I. E. 273 ; 61 S. J. 444 

Evidence. 

Cargo — Whether destined for enemy — Onus 
of preo^. 

The Commercial Court for Malta (in Prize) 
found that a cargo of wheat seized as prize was 
on its way to an enemy destination and made 
an order that it should be condemned. At the 
hearing, the captors adduced no evidence in 
contradiction of the claimants’ case, but sub- 
jected the whole of the transactions to the 
closest scrutiny, and suggested that in truth 
the wheat was on its way to an enemy destina- 
tion : — 

Held, that, as the documents produced by 
the claimants were genuine and regular in form, 
in tho absence of evidence to refute them they 
were deserving of credit. The decision below 
was based on assumptions that were mere conjec- 
tures and were therefore inadmissible, whereas 
the claimants’ evidence discharged such burden 
as rested on them and sulEced to establish their 
claim on the facts so proved. 

Decision appealed from reversed. The 
Eleftherios IC. Venizelos (Part Cargo ex) 

J. C. 116 L. T. 363 ; 33 T. L. E. 260 

Freight. 

See above. Contraband, col. 323. 

Insurance Company. 

See above. Enemy Goods, col. 325. 

Neutral Goods. 

‘Branch of neutral compaiiy in enemy country 
— Goods shipped before war to branch in allied 
country — National character. 

The Board reversed a decree of the Egyptian 
Prize Coxu*t, which had rejected the claim of the 
appellants, an American co., to certain goods 
seized as prize on board the German steamship 
Cuizow and had pronounced t hat at the time of 
seizure the goods belonged to a branch of the ■ 
appellants in Germany and %vere liable to con- 
fiscation, the ground of the reversal being that 
the goods were not the concerns of the appellant's 
German branch, so as to be liable, on the assump- 
tion that the business of that branch was con- 
tinued after the outbreak of war, to be con- 
demned as enemy property. The Lhtzow 

J. C. [1917J W. N. 381 ; 34 T, I. E. 147 
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Hcatrai Port. 

Jurmitclion- — Smz Ounal — Ffize siayhifj over 
iweufy-Jour Imus—Suvz^ Canal Convention, 1888 , 
arU. IV., VI, 

The Suez Oanai Convention, ISSS, to vrhicli 
Great Britain, Ciennany, and otlier Powers were 
pariio;:?, provided, by ajds, IV. and VI., that the 
hUi}’ of piize.s of war at Port Said or in the road- 
stead (jf Suez should nob exceed a period of 
t\v\nity-foiir hours, except in case of distress. 
By art. XX. the Egyptian Govertiment, whieh 
at the material time was cun trolled by the 
British Government, was to tal.e the necessary 
measures for the execution of the Convention. 

On Aug. 15, lUi4, a British cruiser captured 
a Gerjiian steamship in t he Bed »Sca and cscoilcd 
her to fSuez. The prize stayed in the roadstead 
of Suez for a period of thirt^'-two hours, a prize 
cj'cw •\\'as then put on board, and slie was taken 
to Alexandria, where she was condemned by 
the Prize Court :■ — 

JMd, that assuming that there was a breach 
of the Convention, that fact was not cognizable 
by t he Pjizo Court as a ground for the release 
oi’ the prize. Tan Sudmauk - J. C. [19171 

A. C.620; 86 L. J. ('P. G/)18r; 

116 L. T. 804 ; 83 T. L. E. 576 ; 

67 a. 1. 37 

Heutral Ship. 

See. above. Contraband, col. 319. 

Passing of Property. 

Cargoes partly contraband and partly “ Inno- 
cent ’’-—Doctrine of infection — Post-belkm 8 M 2 )- 
menfa — Transfers in transitu — Enemy 'vendors — 
Neutral purchasers. 

A quantity of coEeo was shipped by the 
Salvador branches of a Hamburg firm on two 
neutral vessels consigned to a neutral firm in 
Sweden. Portions of the coffee on both vessels 
being destined for Hamburg were conliscablo 
as contraband, but other portions worn destined 
for neutral purchasers in Sweden who had 
entered into contracts of purchase, some before 
and some after the date of shipment, and some 
of 'v^km had paid for their consignments before 
tho^rgoes woi'e seized as prize : — 

Held, that, it being well established according 
to prize law {a) that “ innocent ” goods laden 
on board a vessel are subject to condemnation 
if their owner has on board other goods which 
are confiscable contraband, and (6) that d\iring 
hosfcilities, or imminent and impending danger 
of hostilities, the property in cargoes of belli- 
gerent parties cannot change its national 
character during the voyage, it followed that 
the contracts of purchase were ineffective and 
the property remained in the enemy shippers ; 
and as they had goods confiscable as contraband 
on board the same vessels the “ innocent *’ goods 
were subject to the like penalty. Thb Hboh- 
mirsissAN Maeoabita. The Thai 

Evans, Pres. [1917J P. 114 ; 86 L. J. (P.) 

149 ; 116 L. T. 608 ; 33 T. I. E. 268 ; 

61 8. L 415 
- I. C. 33 X. L. E. 292 


' ' clmmant — ^tamfer to enemy 


PEIZE GOUET (Passing of Proper 

after seaure—Bill of lading against aceejMnee — 

Intention — Furchaser or agent for sale. 

A claimant to goods seized as prize must* 
X)rove liis light thereto at the date when he 
comes before the Oouit as owner; it is not 
sufficient that he was owner at the date of the 
seizure. 

IVhen shipi)ers of goods discount a draft 
upon the consignee and authorize the discounters 
to hand to him a bill of lading, to the order of, 
and indoj’sed by, the slii|)pors, upon his accept- 
ance of the draft, tlio inleiitioii to be inferred, 
according to general mercantile understanding, 
is that the ownership of the goods is to x>as.s to 
the cuiisignee when he accex)tb the draft. That 
inference may be modified, or rebutted, by 
I>aiticular arrangements between the shixqiers 
and the consignee, and is subject to the rules 
which arise out of a state of war existing, or 
imminent at the beginning of the transaction. 
The transfer of the property upon the acce]it- 
ance of the di*aft is oonsi.-tent with the consignee 
being either a purchaser from the shippoi's or 
their agent for the sale of the goods. The 
Adalbeiit - - J. C. [1917] A, C. 686 ; 

86 L. J, (P. C.) 165 ; 116 L. T. 802 ; [1917] 
W, H. 232 ; 33 T. I. E. 490 ; G1 S. J. 611 

Goods sent by parcels post — Seizure under 
liefruals Order in Council of Mar, 11, 1915. 

A number of parcel post packages were 
seized under the Reprisals Order in Council of 
Blar. 11, 1915, from the parcels mail of a Banish 
steamship bound from Copenhagen to New York 
as being goods of enemy origin and also as enemy 
property. The goods, which were manufactured 
in Germany and left the factories after the date 
of the Reprisals Order, had been ordered, and 
payment made, by various firms in America 
before the date of the Order, and in some cases 
before the outbreak of war. 

It was contended on behalf of these firms that 
the goods when seized were neutral goods as the 
property passed to the purchasers when the 
goods left the factories : — 

Held, that in time of war goods sMpped from 
an enemy country to a neutral country, or from 
a neutral to an enemy country, are regarded as 
enemy property, qua the rights of belligerent 
captors, until delivery, and that it makes no 
material difference that at the one end or the 
other there is a transit by land. 

Held, therefore, that the packages must be 
regarded as enemy property as well as of enemy 
origin, and that they (or their proceeds if sold) 
must be detained until the conclusion of peace. 
The Ujtiteo States - - Evans, Pres. [1917] 
P. 30 ; 86 L. J. (P.) 63 ; 116 I. T. 19 ; 

38 T. L. E. 134 

Transfer — Imminence of war. 

The SotiTHEiELB - Evans, Pres. [1917] 

A. 0.380, n. 

Transit, Goods in — Apprehenshn of wm — 
Fraud on belUger&nfs rights-— Seizure by {Mied 
belligerent 

A transfer of goods at sea induced by the 
transferor’s apprehension of hostilities between 
the State to which he owes allegiance and 
another State is deemed to be in fraud of the 
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PEIZE COUEf (Passing of TxO'pei:tj)—eonUm(ed^ 
belligerent rights of that other State only; it 
is not invalid as against a capture by a belli- 
gerent State allied thereto unless it is proved, 
or to be presumed, that it was made in appre- 
hension of war with that allied State. 

A presumption arises from the existence at 
the time of the transfer of a general appre- 
hension of war with the State of the captors, 
but can be discharged by showing that the 
transfer was made pursuant to a pre-existing 
contract. 

The Southfield {[ 1917] A. G. 390, n.) approved. 
The Daksa - - J. C. [1917 | A. G. 886 ; 86 

b. J. (E 0.) 130 ; 116 L. T. 364 ; [1917] 
W. K. 120 ; 33 T. L. E. 281 ; 01 S. J. 431 

Prize Bounty. 

Desimction of ene7ny trans]port — Mnemy 
arm.&d ship ” — Naval Prize Act, 1864 (27 28 

Viet, 0 . 25), s, 42 — 0. in 0., ifar. 2, 1915. 

An enemy transport carrying 6000 troops 
armed with rifles and six field guns was tor- 
pedoed and sunk by a British submarine. There 
was no evidence whether the transport carried 
any armament, but she belonged to a class of 
fleet auxiliary vessels which were usually armed 
with a few six-poimder guns. 

On a motion by the officers and crew of the 
submarine for prize bounty under an 0. in 0. 
of Mar, 2, 1915, whereby, pursuant to the pro- 
visions of s. 42 of the JSTaval Prize Act, 1864, 
a sum calculated at the rate of 5?. for each person 
on board the enemy’s ship at the beginning of 
the engagement was distributable among such 
of the officers and crews of any of His Majesty’s 
ships of war as wore actually present at the 
taking or destroying of any “ armed ship ” of 
the enemy ; — 

Held, that an “ armed ship ” meant a fighting 
unit of the enemy’s fleet commissioned arfd 
armed for ofiensivc action in a naval ongage- 
mont, and that as the applicants had not proved 
that the transport vas such a ship the motion 
must be dismissed. H.M. Sitbmaktn^e Vessel 
B 14 - Evans, Pres. [1917] P, 85 ; 88 L. J. (P.^ 
86 ; 116 L. T. 192 ; [1917] W. H. 80 ; 

83 T. L. B. 226 ; 61 S. J. 432 

Destruction of enemy tvarsMp — Aeroplane 
assistance — pilots and observers' — Naval 
Prize Act, 1864 (27 cfc 28 Viet c. f5), s. 42— 
0. in a, Mar. 2, 1915. 

An enemy warship was destroyed by two of 
His Majesty’s monitors with the assistance of 
two aeroplanes, the pilots* and observers of 
which were specially attached to the monitors 
for the purpose of the attack and were borne on 
the ships’ books : — 

Held, that the pilots and observers formed 
part of the crews of the monitors within the 
meaning of s. 42 of the Haval Prize Act, 1864, 
and therefore were entitled to shaire in the prize 
bounty distributable in accordance with the 
provisions of that section, hi re Komas- 
BERG (Germak Orxjiser), H.M-S. Severi^ Aism 
H.M.S. Mersey - Evans, Pres. [1917] P. 174 ; 
86 L. J. (P.) 120 ; 116 1. T. 829 ; [1917] 
W. 238 ; 33 T. L. B. 474 

Destruction of enemy warships — Combined 
naval and military operations — Naval Prize Act, 


PBIZE COtJIlT (Prize Bounty) — continued. 

1864 (27 S 28 Tick c. 25), s, 42 — 0. in O,, Mar. 2, 
1915. 

The officers and crews of His Majesty’s ships 
are not entitled to prize bounty under s. 42 of 
the^ Naval Prize Act, 1864 (put in force by an 
0. hi 0, of Mar. 2, 1915), for the destruction of 
enemy ships of war, if the destruction was the 
result of joint naval and military operations 
although the land and sea forces were operating 
under separate commanders. The TRitrarRH ; 
The Use. In re The Sttbrehder op Tsingtaxj 
Evans, Pres. [1917] P.i37 ; 86 B. J. (P.) 105 ; 

116 L. T. 512; [1917] W. N. 166 ; 

33 T. L. B. 331 ; 61 S. J. §08 
Destruction of enemy warships — Squadron 
action — Vessels “ actually present ” — Naval Prize 
Act, 1864 (27 <5 28 Viet. c. 25), .9. 42-— 0. in V., 
Mar. 2, 1915. 

By Order in Council of Mar. 2, 1915, Hi.s 
Majesty, in accordance with the provisions of 
s. 42 of the Naval Prize Act, 1864, declared liis 
intention to grant as prize bounty for distribu- 
tion among such of the officers and crews of any 
of his sMps of war as were actually present at the 
taking or destroying of any armed ship of any of 
His Majesty’s enemies a sum calculated at tke 
rate of bl. for each person bn board the enemy’s 
ship at the beginning of the engagement. 

On Dec. 7, 1914, a British squadron of war- 
ships, which were searching for a squadron of 
German warships, arrived at Port Stanley in the 
Falkland Islands. A council of war was held 
on board tho flagship, and it was decided that 
H.M.S. Canopus, which had been lying at Pt>rt 
Stanley for some weeks, should remain there 
for the defence of the port. Tho Canopus was 
firmly embedded in the mud, whore she had been 
grounded in a position to obtain an all-round 
fire to seaward, and her double bottoms had been 
flooded to keep her steady. On tho approach 
of two enemy cruisers tho next morning, being in 
a position to fire over the land, sbe fired two 
salvoes with her 12-mch guns at a range of 
11,000 yards, and there was evidence that a 
ricochet from tho second salvo hit tho base of 
the after funnel of one of the cruisers and killed 
five men. Tho enemy vessels then steamed 
away to rejoin their squadron, and the British 
squadron, with the exception of the Canopus, 
proceeded out of harbour. A general chaso 
ensued, and late in the afternoon, after a 
running fight, the enemy squadron was brought 
to action and four of the enemy ships wore sunlc, 
the main action taking place over 100 miles 
away from Port Stanley. 

On a motion on behalf of the officers and 
crew of H.M.S. Canoptis to share in tho sum of 
12,1602. previously awarded as prize bounty to 
the British squadron in respect of the destruc- 
tion of the enemy ships : — 

Held, that tho Canopus did not foroi a part 
of the squadron or take part in tho engagement, 
and that tho officers and crew were not ontitletl 
to share in the bounty as being actually present 
at tho destruction of any of tho enemy ships 
within the meaning of s. 42 of tho Naval Prize 
Act. In re Palklahb Islakbs Battle, Mix 
parte H.M.R. 0 \EOPirs Evans, Pres. [1917 1 P. 47 
86 L. J. (P.) 48 ; 116 B, ; 33 T. L ' B. 146 
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PBIZE COVUH—confumfdu 

ReqnisitioniEg Order. 

Special leave to appeal — Cause for mvesiiga- 
fion — Discfetion of judge — Prize Court Rules, 
O. XXIX,, r. 1. 

TLo Judicial Committee will not grant 
special leave to appeal from a requisitioning 
order made by the judge of the Prize Court 
under the Prize Court Rules, 0. xxex*, it not 
being disputed that the goods were urgently 
required for the prosecution of the war, unless, 
in their Lordships’ opinion, the judge, in deter- 
mining that there was cause for investigation so 
that an immediate release to the claimant would 
be improper, applied the wrong principles or 
came to an obviously erroneous decision. ^ 

Special leave to appeal refused without 
deciding whether there was an appeal as of 
right. 

Rule in The Zamora [1916] 2 A. C. 77 
affirmed. The Canton - - J. C. [1917] 

A. C. 102 j 86 L. J. (P.) 30 ; 115 L. T. 845 ; 

[1916] W. N. 384; 33 T. L. R. 65 

Rules. 

See above, Requisitioning Order, col. 
331. 

Security for Costs. 

Claimant out of jurisdiction — Practice — 
Judicial discretmi — Prize Court Rules, 0. XVIil., 
r, 2. 

By 0. xviii., r. 2, of the Prize Court Rules 
“any person instituting a proceeding, other 
than a cause for condemnation, or making a 
claim, and being ordinarily resident out of the 
jurisdiction of the Court, may be ordered to 
give security for costs, . . . and the pro- 
ceedings may bo stayed until such secuiity is 
given.” 

The Procurator-General claimed the con- 
demnation, as goods having an enemy destina- 
tion or as enemy property, of pork consigned 
from the United States to the appellant in 
Sweden. The appellant, who was ordinarily 
resident at Gothenburg, filed a claim to the 
goods, as his property intended exclusively for 
consumption in Sweden, the claim being’ sup- 
ported by an affidavit, and exhibited documents. 
The President, without any evidence on the 
part of the Crovm, made an order that the 
appellant should give lOOZ. security for costs : — 

Held, that it did not appear that the dis- 
cretion conferred by the rule had not been 
exercised judiciall}^ and that the order was valid. 
The Stanton - - J. C. [1917] A. C. 380 ; 86 

I. J. (P.) 98 ; 116 L T. 360 ; [1917] W. R. 

121 ; 33 T. L. B. 282 ; 61 S. L 461 

Transit, Goods in. 

Bee above, Passing of Property, col, 
327. 

PROBATE. 

Action, col 332. 

Administration de honis non, col 332. 

&0ip>promse» te \yiix. 

Odets, col, 332, I 


PROBATE — continued. 

Doinicil, col. 333. 

Lost Will. Bee below, Will. 

Receiver, col. 333 

Boldicr^s WHL Bee below, Will. 

Will— 

Knowledge and Approval, col 334. 

Lost Will, col. 334. 

Boldicfs Will, col 334. 

Action. 

Bc.c Particulak-s ooL 206; below, 
Receiver, col. 333, and Will! 
col. 463. 

Administration de bonis non. 

Rival claimatits to grant— Will— Gonsiruciion . 

A devise or bequest over, in terms made 
dependent upon the marriage of the donee of 
the preceding estate, is to be extended, by 
implication, so as to take effect on the deter- 
mination of that estate by the death of such 
donee. 

Hie testator by his will gave all his property 
to his wife “ during her ividowhood,” and after 
her death directed that the property should 
belong and bo made over to the cliild or children 
“issue of our marriage’'; should, however, 
the widow remarry, “ then the whole of my 
property shall at once be made over legally to 
the offspring of our marriage and if they" are 
minors the whole to be under trusteeship ” ; 
also, sliould the issue of the marriage “ die out,” 
then on the remarriage of the widoiv the testator 
directed that the property should be made over 
to “ the legal next of kin" and heirs descendants 
of my family.” No appointment of executor 
or trustee was made in the will. 

The widow, who did not marry again, took 
out letters of administration in 1883 with the 
will annexed, and, having intermeddled in the 
estate, died in Nov,, 1915, leaving a will and 
appointing executrices, who duly proved the 
same, and in Mar., 1916, as such legal personal 
representatives, obtained a grant of letters of 
administration to the estate of the testator’s 
only child, who died in 1887, aged eleven years. 

Upon a^suit in the Probate Division for 
letters of administration do bonis non with the 
will of the te.stator, David Griffiths, annexed : — 

Held, that the child of the testator did not 
take a vested interest, but only an interest 
contingent upon his surviving the remarriage 
or death of his mother, the testator’s widow, 
and that the grant now sought should go to 
the pit., a daughter of the testator’s deceased 
brother and one of the testator’s next of Idn, 
as against the defts. who claimed the grant as 
fche executrices of the widow. In re Griffiths' 
Estate. Morqan v. Stephens - - Low J. 

[1917] R. 69 ; 86 L. J. (R.) 42; 116 L. T. 882 

Compromise. 

Bee Will, col. 463. 

Costs, 

Kcecutor— Propounding document as will-- 
Failure to establish — Lidbilitnj for costs. 
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PROBATE (Costs) — cohtlmwL 

Wiioro ail executor i)ropouiids as the will of 
the testator a document which is not genuine 
and which he fails to estaliiish, the Court has 
jurisdiction to ord(jr him to pay the costs of 
the action even if he has not been guilij’' of any 
breach of duty. In re JeffriiD'!. Hill v, 
Jeffiues - - - C. A. 33 T. L. B. 80 

BomiciL 

lihituralized Brilish subject — Hying In foreign 
comilry — Iso adminislniiion granted by foreign 
Court— IV iih Ad, 1801 (24 i- 2o Viet, c. 114), 
s\ 2 . 

The deceased had his domicil of origin in 
France. He resided and carried on bu&iuess in 
London from 1858 until 1905, and took out a j 
certiheate of naturalization in England m 1871. j 
In 1905 he returned to France, where he bought i 
freehold property and resided on it until his 
death, which took place on Jun. 10, 1917. He 
left a will made in England in the English form, 
dated May 22, 1914, in which he described him- 
self as of Boves, in France, residing temxiorariiy 
in England, and directed that his will should 
be construed according to English law. He 
appointed executors, one of whom aj) plied for 
probate. 

A daughter of the testator, who resided in 
France, commenced prucocdiiigs in the French j 
Court and asked for the aiipointment of a 
receiver to administer the testatoFs pro])erty 
in France, but no order had been made in these 
jjroceedings. hlho had outored a caveat in 
England. ^ The English executor took (nit a 
summons for the stay of contentious xirececdings 
and a grant to him of probate of the English 
will. The registrar made an order in the terms 
of the summons ; the daughter ajixiealed, and 
the appeal summons was adjourned into Court. 

Evans, Pres, affirmed ‘•the registrar’s order. 
In re The EsT.iTE of Eugene Cocquerel 

Evans, Pres. [1917] W. N. 359 

Lost Will. 

See below, Will, col. 334. 

Receiver. 

IMestaoy, Supgwmd — Omwelled will — Recei rev 
pending ])robate — Probate aot ion — I^ruoeedings — 
Practice, 

Among the papers of a person supiX)sed to 
have died intestate was found a will purporting 
to be cancelled, and one of the next of kin issued^ 
a writ in the Chancery Division against the 
executor named in the will, askiii^ for the 
appointment of a receiver of the deceased’s 
estate until a legal personal representative had 
been constituted, and moved for a receiver. 
Pending the hearing of the motion the deft, 
commenced an action in the Probate Court for 
probate in solemn form, and, on the hearing of 
the motion, opposed the appointment of a 
receiver on the ground that it was wholly un- 
necessary, it being the usual practice in the 
Probate Court to appoint a receiver or adminis- 
trator pendente lite. The facts were not in dis- 
pute and the estate was not in jeopardy : — 

Held, that no ground was sh<'>vvu for ousting 


j PROBATE (Receiver) — continued, 

' the jurisdiction of the Court, and a receiver was 
I appointed. In re Oake8. Oakesv. Porcheeon 
I Neville J. [19171 1 Ch. 230 ; 86 L. J. (Gh.) 

303 J 115 L. T. 913 ; [1916] W. N. 428 ; 
j 61 S. J. 202 

I Soldier’s Will, 

I See below. Will, col. 334. 

Will. 

' Knowledge and Approval. 

j Striking out words- — Will read over to com- 
ipefeni testator — Fresumpilon of knowledge and 
I approval — E vidence required to rebut presumption, 

\ Although since the decision of Fulton v, 
Andrew (1875) L. li. 7 H. L. 448 it can no longer 
be considered a binding rule of law that, in the 
absence of fraud or suspicion of fraud, the fact 
that a capable testator has read or had read 
over to him a will or codicil which lie afterwards 
executes must be taken for the purposes of 
probate as sibsolute proof that he knew and 
approved all its contents, those circumstances 
alford a very strong presumption of his know- 
ledge and approval. This presumpti(jn can be 
set aside only by the clearest evidence that some 
part of the document read over was not really 
j)art of his Avili. Gregson v. Taylor 

Hill J, [1917] P. 256 ; 86 I. J. (P.) 124 ; 

117 L. T. 318 ; Cl S. I. 578 

Lost WilL 

Evidence — Contents — Attestation clause — - 
Execution — Attesting witnesses not produced — JVo 
evidence of their identity — Presumption of dm 
execution ^ 

Where a will proved to have existed has 
been lost or accidentally destroyed, and there 
is satisfactory evidence of the contents, ♦ and 
that the will appeared to be duly executed and 
attested, the Court will pronounce for the will 
according to its tenor as given in evidence, 
notwithstanding that the attesting witnesses 
cannot be found or identified. In the Estate' 
OF C. R. Phibbs, Deceased - - Low J. 

[1917] P. 93 ; 86 L. J. (P.) 81 j 116 L. T. 

575 ; [1917] W. N. 79 j 33 T. L. R. 214 

SoUiefs Will 

Appointment of guardians of infant son — 
Sufficient disposition of personal estate to make a 
soldieV swill withm Wills Act, 1837 (1 Viet, c, 26), 
6 >. 11 . 

A guardian of a child can be appointed by 
a will only if the will satisfies the provisions of 
the Act 12 Oar. 2, c. 24, s. 8, and therefore cannot 
bo appointed by a soldier’s will within the Wills 
Aot, 1837 (1 Viet. c. 2(5), s. 11. Neither that 
Act nor the Statute of Frauds (29 Oar. 2, c. 3), 
s. 23, gives power to appoint a guardian by a 
soldier’s will. A direction to a trustee under an 
existing will to deal with ^jersonal estate, by 
paying the income to a person for the benefit 
of an infant, is a valid disposition of personal 
estate within s. 1 1 of the Weills Act, 1837. In the 
Estate of Major L. S. Tollbmache, deceased 
Horridge J. [1917] P. 246 ; 86 L. J. (P.) 

154 ; 116 L. T. 762 ; [1917] W. N. 257; 

33 T. L E. 506 ; 61 S. J. 6£6 
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PEOBATE (Will) -conihiueil 

Minrimja ■— llevi^cation — Act, 1837 
(] Vick c. 20), 9, 11, IS. 

The will ui‘ a soldier on actual militjiry service, 
whether the same ho executed according to the 
provisions of s. 9 or s. 11 of the Wills Act, 1837 
(I Viet. c. 26), or not, falls within the general 
provision contained in s. 18 and is revoked by 
tiio testator’s subsequent marriage, Iisr the 
Estate oe John Waedkop, Beceasbb 

Shearman J. [19171 §4 ; 86 I. J. (F.) 37 ; 

115 L. T. 720 ; 33 T. L. E. 133 ; 61 S. S. 171 

PEODlTCE->~AgriciiUural hulding—Salo. 

6*ee Lanbloejj ake Tenaet, col. 24E* 

PEOEITS — (joiiin3is!"ion. 

/S'ce OoMMissioJS, col. 83. 

-- Computation of — Limited company. 

/See Austualta, col. 54. 

— Contingent bequast — Leasehold — Bos tina- 

tion of. 

jSee Will, col. 472- 
EAC‘e.^fci profits duty. 

/See CuMMSSioN, col. 83, and Revemte, 
col 355 . 

— Eoreiga possessions — Place of assessment. 

/See Revenue, col. 358. 

' — Income tax — Cemetery company. 

See Revenue, col. 358. 

PROFITS AVAILABLE FOR BISTEIBBTION 
AS BIVIBEHB.» 

See Company, col. 91. 

PBOHIBITION. 

See Appeal, col, 23. 

— > Military service — Rejection. 

See Abmy, col. 39. 

Rule nisi — ^Misleading affidavit — Summary 
discharge of me — ^Inhornnt x^o^ver in 
Court. 

See Revenue, col. 359. 

PROOF — Bankruptcy — Rejection. 

See Bankbuptcy, col. 62. 

— • Burden of- — Evidence. 

^ ;8ee Insurance, col. 201, and Prize 
Court, coL 326. 

— Compensation. 

See Workmen’s Compensation, coL 
516. 

— Debt — Banlrruptcy. 

See Bankruptcy, col. 62. 

— Right of — ^Bankruptcy. 

See Alien Enemy, ool. 12. 

PEOPERTY—Enemy. 

See Prize Court, ooL 324. 

> — Passing of — Sale of goods — ^Appropriation to 
contract. 

See Sale op Goons, col 367. 

' 4 *- PMing on death. 

IjH y Revenue, ool. 354. 

'-of , 

PREZB Court, col, 327. 


PROPBETY TAX -™Laud!ord's--l)edu(tiions. 

/See Lanjjlori) and Tm?sAN1’, vo!. 244. 

PROSPECTUS — Gomi)any — Untrue statements. 
/See Company, col. 90. 

I PROTEGTIOH—Justices. 

/See J USTTUES, col. 238. 

PEOTEOTIOl ORBER. 

See Licensing Acts, col. 252. 

PROTECTOR OF SETTLEMIHT. 

See Tail, Tenant in, col, 429. 

PROVISIONAL ITEM— Building contract. 

See Building, coi. 68, 

PROXIES — Meeting — Company. 

See Company, col. 91, 

PROXIMATE CAUSE — Loss — Insurance 
against loss through coiisequmiees of 
hostilities. 

See Insurance (Marine), col. 210. 

PROXY — Voting by — Company — Mcetin g, 

/See CoMPxiNY, col. 91. 

PUBLIC HEALTH— — Notice to ahede 
— Perwn ree^risd^k for nuiaance cannot he 
found^^ — Notice to owner of premises on which 
nuisance exists— Pnhlic Health Act, 1875 (38 S 
39 Viet, c. 65), s. 94. 

The Public Health Act, 1875, s. 94, provides 
that the local authority shall, if satisfied of 
the existence of a nuisance, serve a notice on 
the person by whose act default or sufiorance 
the nuisance arises or continues, or, if such 
person cannot be found, on the owner or ocou» 
pier of the premises on which the nuisance arises 
requiring to abate the same . . . 

The drain connecting a house, occupied by 
a tepant, with the sewer became clogged so that 
the sewage w’ould not pass through. There 
was nothing to show what caused the stox>page. 
The local authority served a notice to abate the 
nuisance upon the owner of the house, under 
Ns. 94, and took proceedings against him for 
iion-compli#"noo therewith. The magistrate 
tound as a fact that the person by whose act, 
default or sufieranco the nuisance arose could 
not be fouud,”aud held that the local authority 
could proceed against the owner : — 

Held, that, there being nothing to show 
what caused the stoppage of the drain and the 
consequent nuisance, the magistrate could 
properly find that the person by wffioso act, 
default, or sufferance the nuisance arose could 
not be found,” within the meaning of s. 94, 
and that the local authority were therefore 
entitled to serve the notice upon the owner of 
the premises and to proceed against him. 
Rrymney Iron Co, v. Gelliqaeb I>. C. 

Biv. Ct. [1917] 1 K. B. 689 ; 86 L. J. (K. B.) 
664; 16 L. G. B. 240 ; 116 L. T. 839 ; 
[1917] W. N. 42 ; 33 T. L. B. 186 ; 

81 J. P, 86 

— Street — Sewering— Paving. 

See Local Government, col. 263. 
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PUBLIC POLICY™-Iilcgality—Coiifera.ct. 

See Co:n"tracTj oul. 107, and Diyobce, 
col 141. 

PUBLIC TEOBOUOHFAEE—Obstruction. 

See High'way, col 19L 

PUBLIC TEUSTEE—Oosts, 

See Revenue, col 353. 

PUEISHMEET — Evidence in mitigation of. 

See Oebotal Law, col 132, 

PUEGHASE — Dolts — Bankruptcy. 

See Bai^keux^cy, col 60. 

— Electric liglit company — System — Municipal 

corporation — Agreement — Severance of 
municipal district. 

Sec CaisTada, col 69. 

— Skires — Company. 

See OoiviPAKY, col 95. 

PUECHASEE — Agent for salc—Goods— Prizes 
Court. 

See Peize Couet, col. 325. 

— Vendor and. 

See Vendoe Puecil\see. 

QUALIFICATION — Lessee’s covenant — Not 
covenant by lessor. 

See Landloed A3Sd Tekaot, col 244. 

QUAETEE SESSIONS— “Conviction conlirmcd i 

by. 

See Justices, col. 238. 

— Highway — Diversion. 

See Highway, col 189. 

Right of appeal to — Poor rate — Special 
sessions. 

See Rates, col 343. 

QUAY — Cargo da 2 n<agcd while on. 

See SiiiPPiii^G, col 303. 

QUEBEC. 

See Oakada and Compensation. 

QUEENSLAND. 

See Austealia, cul 53. 

QUINQUENNIAL VALUATION London — 
Increased rateable value. 

See Rates, col 345. 


EAOINCr YACHT — Merchant ship — Hague 
Convention. 

See Pbizb Couet, col 326. 

RAILWAY. 

Arre4, See Mastbb and Seevant. 
Building Contract, col 338. 

Carriage of Goods, col, 338. 

Charges, coL 340. 

Compensation, col 342. 

Passenger, col 343, 

Pailway and Canal Oonmiissmi, col 
343. 


EAILWAY ^aoituiued. 

Pates, See above. Charges, 

Special Act, See Compensation. 

Arrest. 

— Company — Liability for acts of servants — 
Implied anthority — Arrest of pas- 
sengers. 

See Mastee and Seevant, col 274. 

Building Contract. 

Pates — Occupation — Pallway taken over by 
contractor from his employers for %mrposcs of the 
contract — Contract for construction of reservoir — 
Claim for extras — Absence of order m writing by 
engineer — Arbitral ion elm se. 

The taking over of a ry. and sidings, the 
property of his employers, by a contractor who 
has contracted t6 construct a reservoir is not 
such an occupation of the ry. as to render the 
contractor rateable. The words “ take over ” 
are ambiguous, and in the absence of any express 
provision in the contract that the contractor is 
to pay the rates, or of any claim for rates by 
the contractor in the bill of quantities, do not 
imply a rateable occii patron ; nor do provisions 
that he shall efficiently work the traffic, convey 
goods or materials other than those used in the 
performance of the contract, pay existing or 
further w'ayloaves or charges, and be responsible 
for accidents. 

Where a contract for the construction of 
works, such as a resei'voir, contains a provision 
that the employers shall not bo liable to pay 
for extra w^'orks, such as additions, alterations 
or deviations, unless orders for the same have 
been given in writing by the engineer of the 
works, hut the arbitration clause merely x>ro- 
vidcs that the arbitrator is to decide disputes 
and is silent as to the ehtect of his award in 
the absence of an order in writing by the engi- 
neer, the contraettu' is entitled to the full benefit 
of the appeal, and if, before the arbitrator ho 
succeed in establishing his clami for payment 
for extra work, insisted upon by the resident 
I engineer to the knowledge and -wllJi the approval 
:of the engineer of the w'orks, but executed 
without any order in wu’itiug, the award of the 
arbitrator must take the place of the order in 
writing of the engineer. Nott v. Cardiff 
OoEPOEATioN - - Bray 1. 15 L. G. E. 733 

— Canada (British Columbia). 

See Canada, col 69. 

Carriage of Goods. 

— Charges. 

See below, Charges, col 340. 

— Milk — Sample taken “in course of delivery.*’ 

See Adolteeation, col 5. 

Ownefs risk — Consignment note — Construction 
— ^^Non-delivery of any conaignmentP 

A consignment of carcases of frozen mutton 
was delivered to a ry. co. for carriage on their 
ry. at a reduced rate upon the terms of a contract 
signed by the owner, which provided that the 
co. should be relieved from ‘‘all liability for 
loss, damage, misdelivery, delay or detention,” 
unless arising from the wilful misconduct of 
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EAILWAY (Carriage of Goods) i 
their servants, but not from any liability they I 
might otherwise incur in the case of “ non- 1 
delivery of any package or consignment fully ! 
and properly addressed,” and that “ no claim 
in respect of goods for loss or damage during 
the transit ” should be allowed unless made ; 
within three days after delivery of the goods in | 
respect of which the claim was made, or “ in ' 
the case of non-delivery of any package or 
consignment,” within fourteen days after 
despatch. 

When the consignment arrived at its desti- 
nation a few of the carcases were missing, and 
the owner made a claim against the co. within 
fvjurteon days after the despatch of the consign- 
ment : — 

HeU (by Viscount Haldane, Lord Kinnoar, 
and Lord Parmoor ; Lord Shaw of Dunfermline 
dissenting), that non-delivery of a consignment 
meant non-delivery of the consignment as a 
whole, and that the claim failed. Earl Lorebnm 
was of opinion that the question whether 
shortage amount to a non-defivery of the con- 
signment was a question of fact in each case, 
and that in the special circumstances of the 
case, and in the absence of agreement between 
the parties, there ought to be a new trial. 

Decision of the 0. A. [1915] 1 K. B. 199 
reversed. Geeat Westeeit Ry. Co. v. Wills 

H. L. (E.) [1917] A. C. 148 ; 86 L. J. (K. B,) 
641 ; 116 L, T. 615 ; [1917J W. N. 107 ; 

33 T. L. B. 254 ; 61 S. J. 336 

Owners risk — Special conditions — Signature 
— Just andreasonahle — Alternative raie^ — Wilful 
misconduct — Bailway and Canal Traffic Act, 1854 
(17 c6? 18 Viet c. 31), s. 7. 

The pits, asked the defts. to send to their 
works a 5-ton wagon for machinery which they 
desired delivered from L. to B. A wagon of 
3 tons capacity was sent, which broke down 
and the machinery was rendered useless. The 
pits, used a printed consignment form of their 
own, in the middle of which, after the words 
“ goods specified below as received from,” the 
name of their firm was printed ; at the bottom, 
after the words “ carriage paid by,” their for- 
warding clerk wrote J. B. Co.” and 
” pieces over 2 tons o.r.,” and the defts.’ cannan 
signed the pits.’ delivery book. 

The ordinary rate charged for carriage from 
L. to R. was 22s, 2d. per ton, and the reduced 
rate for o.r. 195. 2d. The defts. in 1903 sent out 
notices to traders, including, as they alleged, 
the pits., that though they used their own forms 
with o.r, put on them the defts. would only 
carry at o.r, on the conditions set out in their 
standard consignment forms enclosing copies 
under which they wmre only to be liable for 
wilful misconduct. The clerk who wrote in 
‘‘J. B* & Co.” understood tho pits, by o.r. 
got the raduccfi rate, and that tho dof is. claimed 
only to be liable for wilful miHconduct. On an 
action to render tho defts. liable as common 
catriers : — 

Meldy that there was a special contract within 

7 nf the Railway and Canal Traffic Act, 1854, 
Ae prints name of tho firm being under the 
"i^Ohnistances a signature within that section, 

' th^ terffis of. the conditions wore that 


RAILWAY (Carriage of Gt<iois)^ccmtifiued. 
the defts. were only liable for wilful misconduct, 
which was understood by the pits. 

Held, also, that those conditions were just 
and reasonable within s. 7 of the Act, as a fair 
alternative was open to the pits., who preferred 
to them the o.r. conditions, and none the less 
because all liability except for wilful misconduct 
was excluded as a part of such conditions. 

Held, further, that, there being no will on 
the part of the defts.’ servants to do any act 
which they knew to be wrong, there was no 
wilful misconduct, and therefore tho defts. 
were not liable for tho damage caused. 

Lewis V. Great Western By. Co,, 3 Q. B. D. 
105, and Border v. Great Western By. Co. [1905] 
2 K. B. 532 applied, Josiiita Buckton & Co. 
V. London and North Western Ry. Co. 

Astbury J*. 117 L. T. 656 ; 34 T. L. E. 119 

Charges, 

Coal traffic — Trucks sorted for conveyance to 
destination by company — Service not induded in 
tonnage rate — Extra service — London and North- 
W estern Railway Company {Bates and Charges) 
Order Confirmation Act, 1891 (54 <&} 55 Viet 
c. eexxL). 

A ry. CO. claimed under s. 5 of the schedule to 
their provisional order to have rendered to the 
above colliery co. at their request and for their 
convenience, services in relation to their coal 
traffic which were not covered by the tonnage 
rate, and for which they were therefore entitled 
to make an additional charge under the above- 
named section of their provisional order. 

The service alleged to have been rendered 
was that of sorting a long line of loaded trucks 
at or in connection with the collieries’ private 
sidings into what is termed sectional or route 
order for conveyance to their ultimate destina- 
tion. 

The colliery co. contended that this service, 
whether performed by the ry. co. on tho oollierios’ 
sidings or off such sidings, even though con- 
structively “ in connection with it,” was a ser- 
vice which was comprised in the conveyance 
rate, and was not chargeable as an extra 
service : — 

Held, that it was tho duty of the collieries to 
tender the traffic on the siding in a condition 
reasonably for conveyance, and that, as the 
traffic was not tendered in such a condition, the 
ry. CO. was impliedly requested to do what was 
required to put it in such proper condition, and 
were entitled to make an extra charge for the 
services thereby rendered necessary. Little- 
ton COLLIBBTKS, Ld. V. LONDON AND NORTH- 
WESTERN Ry. - By. & Can. Com. 116 L. T. 840 

Demurrage — Consignment note — Condition — 
Demurrage in respect of detention of trucks — Bight 
of ry, CO. to recover — Services rendered by ry. co. 
within scope of their undertaking— Great Western 
Bailway Company (Bates and OJiargcs) Order 
Confirmation A(% 1891 (54 <9 55 Viet c. ccxxli.), 
Sched., Fart L, clause 5, sub-clause (iv.) ; 
Fart IV. 

Tho ifits., tho Great Western Ry. Co., under 
consignment notes signed by tho defts. con- 
veyed in trucks tinplates from tho defts.’ works 
near Swansea to various sheds upon tho promises 
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EAIIWAY (Charges) -~eonthme4, 

of the Swansea Harbour Trust, the route being 
partly over the pits.’ system and partly over the 
lines of the Swansea Harbour Trust. The pits, 
did the haulage over the harbour trust lines and 
charged a rate for conveyance of 2s. 8d!. per ton 
and made a charge for the haulage services of 
Sd. extra. By a condition indorsed upon the 
consignment notes it was provided that “ after 
the termination of the transit, goods carried or 
conveyed by the company will be subject in 
addition to the charge for carriage to further 
charges for demurrage of 35.” (subsequently 
reduced to Is, 6d) “ per truck per day .... 
no such charges shall be made if the company 
have not given proper opportunity for the 
removal of the goods or the discharge.” By a 
circular letter notice was given by the pits, to 
the defts. that in the event of demurrage being 
incurred upon waggons loaded by the defts., or 
upon sheets covering the same, and detained 
upon the Imes of the Swansea Hafbour Trust at 
Swansea the pits, would hold the defts. respon- 
sible for the payment of such demurrage ; that 
ry. stock upon the harbour trust lines would be 
treated as upon a private siding, and that the 
defts. would be allowed four clear days exclusive 
of the day of arrival before demurrage became 
chargeable. There was never any delay in 
transit while the trucks were on the pits.’ system, 
but when they passed on to the lines of the 
Swansea Harbour Trust delaj^'s frequently arose, 
the delays being entirely beyond the control of 
and not caused by any default of the pits. In 
an action for demurrage : — 

Heldf that the contract between the parties 
was one whereby the pits, agreed to carry 
partly over their own system and partly over the 
Swansea Harbour Trust lines ; that the condi- 
tion in the consignment notes only referred to 
events happening after the termination of the 
transit, and therefore did not protect the defts. 
against the claim for demurrage which arose dur- 
ing the transit ; and further that the condition 
did not refer to a detention of trucks upon the 
lines of the Swansea Harbour Trust. 

By sub-clause (iv.) of clause 5 of Part I. of 
the schedule to the Great Western Bailway 
Company (Rates and Charges) Order Confirma- 
tion Act, 1891, it is provided that the co. may 
charge a reasonable sum by way of addition to 
the tonnage rate for “ The detention of trucks, 
or the use or occupation of any accommodation, 
before or after conveyance, beyond such period 
as shall be reasonably neftessary for enabling the 
company to deal with the merchandise as carriers 
thereof, or the consignor or consignee to give 
or take delivery thereof ” ; and by Part IV. 
the CO. might charge “ For any accommodation 
or services provided or rendered by the company 
within the scope of their undertaldng by the 
desire of a trader, and in respect of which 
no provisions are made by this schedule such 
reasonable sum as the company may think fit 
in each case ” ; — * 

Held, that clause 0, sub-clause (iv.), of Part I. i 
only referred to detention of tmcks before 
or after conveyance, and therefore did not apply 
to the present case ; but that. the keeping by the 
pits, of the defts.’ goods in their trucks until ! 


BAIWAY (Chsirges)^conthiHed. 

the consignees, to whom on the defts.’ order they 
were bound to deliver them, were ready to take 
them was a service provided and rendered by 
the co. within the scope of their undertaking by 
the desire of the defts., and that therefore the 
pits, were also entitled to recover the demurrage 
under Part IV. Great Western By. Co. v, 
Dafen Tinplate Co. Sankey J. [1917] 2 3C. B. 

177 ; 86 L. J. (K. B.) 785 ; 117 L. T. 148 

Mates — Classification of goods — Description 
of goods — Jurisdiction of Oommtfi, — Mailway and 
Capal Traffic Met, 1888 (51 cfe 52 Viet. c. 25), 

5. 10. 

Sect. 10 of the Railway and Canal Traffic Act, 
1888, gives the Railway Commrs. jurisdiction to 
hear and determine any question or dispute 
“involving the legality” of any toll, rate, or 
charge charged, or sought to be charged, for 
merchandise traffic by a ry. co. to which the Act 
applies : — 

Held, that the jurisdiction of the Commrs. 
extends to a case in which, it being admitted 
that the schedule of charges is proper, the only 
question is as to the correct classification of the 
particular goods in respect of which the dispute 
arises. Ward (Thos. W.), Ld. v. Midland 
Ry. Co. - - - C. A. [19171 2 K. B. 278 ; 

86 I. J. (K. B.) 752 ; 117 L. T. 1 ; 

[1917] W. N. 123 ; 33 T. L. E. 283 

Mates — Classification of goods — Frozen fish — 
“ Fish, fresh ” — “ Preserves (fish, . . . .) ” — 
Unspecified goods — Midland Railway (Mates and 
Charges) Order Confinnation Act, 18191 (54 efe 55 
Viet. c. ccxix.), Sched. ; Schedule of Mcuvimuin 
Mates and Charges, IIL, s. 20 ; Classification of 
Merchandise Traffic, class 2, class 4. 

Imported salmon submitted abroad to a 
freezing process, and brought to this country 
in a frozen condition, is not “ Fish, fresh ” 
within the meaning of class 4, nor “ Preserves 
(fish, ..,.)” within class 2, of the Schedule of 
Maximum Rates and Charges and Classification 
of Merchandise Traffic under the Midland 
Railway (Rates and Charges) Order Confirma- 
tion Act, 1891, but is an article of a “descrip- 
tion which is not specified in the classification ” 
within Part III., s. 20, of that schedule ; and 
theco. may therefore make the charges in respect 
of it which are authorized for articles in class 3. 
Midland Ry. Go. v. Warner, Sons & Co. 

C. A. 86 1. J. (K. B.) 1216 ; 116 L. T 662 

Mates — Classification of goods — Spirits of tar 
— Whether benzole, naphtha, and toluol included — 
Cl‘ass2 — Part IV. of classification — Dangerous 
goods. 

Benzoic, naphtha, and toluol are not “ spirits 
of tar ” within class 2 of the statutory classifi- 
cation of merchandise traffic, but come under 
Part IV. as being dangerous goods. Traders’ 
Traffic Conference (Incorporated) v. Mid- 
land By. - By. & Can. Com. 34 T. L. E. 141 

— Ratos and tolls — False account of goods — 

Intent to avoid payment. 

See Criminal Law, ooL 127. 

Compensation. 

See Canada, col. 73, and Comfensa 
TION, col. 101. 
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EAILTS'AY —eoHt'umed. 

Passenger. 

See Gakada, cols. 70, 71, and Mastee 
AND Seevant, coL 274. 

Railway and Canal Commission. 

Proceeding before — Goats — Board of Trade 
(Arbitrations) Act, 1874 (37 Af 38 Vkt c. 40) — 
Bailway and Canal Traffic Act, 1894 (57 A 58 
VicL c. 64), s, 2. 

A case which comes before iho Ry. and 
Can. Oom. under the Board of tffrade (Arbitra- 
tions) Act, 1874, whether it has been referred to 
the Commission by the Board of Trade or 
through any other means, is a “ proceeding ” 
within s. 2 of the Railway and Canal Traffic Act, 
1894, and therefore, where the case is not a dis- 
pute between ry. cos., that section prevents the 
Commission from having power in such a case 
to award costs unless they are of opinion that 
either the claim or the defence has been frivo- 
lous and vexatious. CHEsniEB Lines Com- 
mittee V, Bxjtlee (& Co. - Ry. & Can. Com. 

33 T. I. R, 565 

Rates. 

See above, Charges, col. 340. 

Special Act. 

— Deposited plans — Incorporation in special 

Act. 

See Compensation, col. 101. 

RAILWAY COMMISSIONERS-^urisdiction. 

See Railway, coL 342. 

RATEABLE VALUE. 

See Rates, 

RATES. 

Appeal, col 343. 

Building Cwhiract. Sec Railway. 

Distress, col 344. 

Exclusive Occupation, col 344. 

General District Bate, col 345. 

“ Houses col 347. 

London, col, 345. 

H on-payment, col, 347. 

Bailway. See Railway. 

Bateable Value, col 347. 

Appeal. 

Special sessio7is — Appella^ii partly successful 
— Bight of appeal to quarter sessions — Bateable 
valm — Gross estimaM rental — Evidence — Ad~ 
rrdmibility — Parochial Assessments Act, 1836 
(BAhlWUl 4,c.96), ss.%1. 

The appehants, the owiers of certain 
premises, appealed to special sessions against the 
amount of the gross estimated rental and of the 
rateable value at which their premises had been 
assessed for the poor rate. The special sessions 
r^uced the amount of the gre^s estimated rental 
1 th^ rateable value, but in neither case to 
i as had been contended for by 

'The 'appellants ,^ve 'notice of 


RATES (Appeal) — contimied, 
appeal to quarter sessions on the ground that 
both amomits as determined by the special 
sessions were too high. Before the hearing of 
the appeal at quarter sessions the appellants 
withdrew their appeal so far as it related to the 
gross estimated rental. At the hearing the 
res];>on dents, who had not given notice of aj)poal 
against the decision of the special sessions, 
tendered evidence to prove that the true amount 
of the gross estimated rental was in excess of the 
figure arrived at by the special sessions, but the 
evidence was rejected : — 

Held, that although the decision of the special 
sessions was partly in favour of the appellants 
they were entitled, as persons “impugning” 
the decision wuthin the moaning of s. 6 of the 
Parochial Assessments Act, IS36, to appeal to 
quarter sessions ; and that as the respondents 
had not appealed against the decision of the 
special sessions the evidence tendered by them 
at quarter sessions had been righ^T" rejected. 

Horton A Son v. Walsall Assessme 7 it Oom- 
mittee [-1898] 2 Q. B. 237 and Hendon Paper 
Works Oo. V. Sunderland Assessment Oo7nmiUee 
[1915] i K. B. 763 followed. Powlee (John) 
& Go. (Leeds) v, Hhnslet Assessment Com- 
mittee - - Biv. Ct. [1917] 1 K. B. 720; 

86 L. J. (K. B.) 816; 15 L. 0. R. 211 ; 

116L. T. 562; [1917] W. R. 68 ; 

81 J. P. 118 ; 33 T. L. E. 209 

Building Contract. 

— Liability of contractor. 

See Railway, col. 338. 

Distress. 

See below. Exclusive Occupation, col. 

344, and General District Rate, coL 

345. 

Exclusive Occupation. 

Poor rate — Distress — Theatre — Beservation by 
landlord of refreshment rooms, Ac, — Liability of 
tenant for whole rate — Hereditaments capable of 
being separately rated. * 

A theatre was demised to a tenant under an 
agreement with the exception of the refresh- 
ment-rooms, bars, cloak-rooms, and wine-cellars, 
which, by the%greemont, were to remain the 
property of. the landlord. The landlord had 
access to the portions reserved at all times when 
the outer doors of the theatre were open quite 
independently of the tenant, but he could not 
reach them without passing through one of the 
entrances to the theatre. The theatre was 
opened and closed at the unfettered discretion 
of the tenant. The tenant had no right to 
enter the parts reserved to the landlord, nor did 
he exercise any control Pver them. The re- 
freshment-rooms, bars, cloak-rooms, and cellars 
were capable of being separately occupied and 
assessed from the remainder of the theatre 
premises. A distress warrant was served upon 
the tenant for 'the rates in respect of the whole 
of the theatre premises : — 

Held, that the tenant was not in exclusive 
occupation of the whole of the theatre premises, 
and that therefore he was not liable for the ^ate^j 
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RATES (Exelusive Occupation)— 
in respect of tlio whole of the ilioatre premises, 
and the distress warrant had been wrongly 
issued. OtJEzoiT v. Westminster Corporation 
Biv. Ct. 86 L, J. (K. B.) 198 ; 14 I. G. E. 

1112 ; 115 B. T. 823 ; 80 J. P. 468 

General District Rate, 

Hiimmons for noti^pai/tnent of rate — Eoio ser- 
vice of summons to be effected — Piihlic Health 
Actt 1875, ss. 25G, 267 — Summary Jurisdiction 
Act, 1848, L 

A summons for non«i)ayment of a general 
district rato is an other document*' within 
the meaning of iho Public Health Act, 1875, 
s. 267, and may bo served in accordance with 
the provisions of that section and need not be 
served in accordance with the provisions of the 
♦Summary Jurisdiction Act, 1848,8. 1. Bex v. 
Brmthwaite - Div. Ct. [1917] W. H. 313 

‘ ‘ Houses.’ ’ 

Aeroplane hangar — X» Sea Defe^ice Order, 
1913, art, 18. 

By a Provisional Order, confirmed by Act of 
Parliament, Commrs. were appointed to execute 
works for preventing inroads of the sea, and they 
were authorized to levy on the owners of certain 
properties a rate for defraying the expenses of 
carrying out the works. By art. 18 of the Order 
the amount of the rate in the case of “ houses, 
shops and farm buildings w'as not to exceed 
35. 4d. in the pound, whereas the rate on land 
was not to exceed IO 5 . in the pound. 

The appellants were the owners of aeroplane 
hangars situated within the rateable area. The 
hangars were permanent structures for housing 
aeroplanes and could be used for the construc- 
tion and repair of aeroplanes. They contained 
no lavatories or sleeping accommodation 

Held, that the hangars were “ houses ” 
within the meaning of art. 18 of the Provisional 
Order. B. Aerodrome, Ld. v. Dell Div. Ct. 

[1917] 2 K. B. 380 ; 86 L. J. (K. B.) 1331 ; 
15 B. G. B. 609 ; 117 B. T. 272 ; [1917] 
W. N, 173 ; 38 T. L. E. 875 ; 81 3. P. 205 

Bondon, 

Quinquennial valuation — Increased rateable 
value — Notice sent by post huh not received — 
Deemed to have been served and received — 
Valuation (Metropolis) Act, 1869 (32 <&s 33 Viet, 
c, 67), ss. 9, 65. 

By s. 9, sub-s. I, of the Valuation (Metro- 
polis) Act,, 1869, where the overseers of a parish 
raise the gross or rateable value of a heredita- 
ment above the value stated in the valuation 
list for the time being in force they shall at the 
time prescribed serve on the occupier of the 
hereditaments a notice of the gross and rateable 
value inserted in the valuation list. 

By s. 65 all notices may be served and sent 
by post by a prepaid letter addressed to the 
person affected, and if sent by post shall bo 
deemed to have been served and received respec- 
tively at the time when the letter containing the 
same would be delivered in the ordinary course 
of post, and in proving such service or sending 
it shall be sufficient to prove that the letter con- 


EATES (L0ndo2i)^co/di/med. « 

taming the notice was properly addressed and 
prepaid and put into the post : — 

Held by Viscount Beading O.J. and Lush J., 
that delivery to the post office of a letter con- 
taining a notice properly addressed and prepaid 
as directed by a. 65 raises a presumption that 
the notice has been received by the addressee ; 
that this is not merely a presumption of fact un ti ! 
the contrary is shown, but is a presumption of 
law which cannot be rebutted by showing that in 
fact the notice had not been received. 

Held by Bidley J., that s. 65 provides a 
statutory method of giving notice, and that when 
a notice has been sent as directed it is not neces- 
sary to show that the addressee has received it. 

The overseers of a parish raised the rateable 
value of a hereditament in the parish. They 
posted a notice prepaid and properly addressed 
to the occupiers of the hereditament, who, how- 
ever, never received it. The occupiers having 
obtained a rule nisi for a mandamus to the 
assessment committee to hear their objection to 
the assessment on the ground that the overseers 
had not served upon them any notice of increase 
in the value of the hereditament : — 

Held, that the occupiers must be taken to 
have received the notice and that the rule nisi 
must be discharged. Bex v, Westminster 
Unions Assessment Committee. Hx parte 
Woodward & Sons - - Div. Ct. [1917] 

1 K. B. 832 ; 86 L. J. (K. B.) 698 ; 15 B. G. E. 

199 ; 116 B. T. 601 ; [1917] W. N. 28 ; 

81J. P. 93 

Quinquennial valuation — Reduction in rate* 
able value — Provisional list showing value un* 
aliered-^Duty of assessment committee to strikeout 
entry — Provisional list made in last year of 
quinquennial period — “ As altered on appeaV ^ — 
Valuation (Metropolis) Act, 1869 (32 33 Viet, 

c, 67), 5. 47, suh-s. 10— 'Practice — Mandamus — 
Order absolute — Time for appealing — R, 8, C,, 
1883, 0, LVili., r, 15 — 0. LXXI,, r, 1 — Crown 
Office Rules, 1906, r. 200— Judicature Act, 1873 
(36 S 37 Viet, c. 36), 5. 100. 

Under s. 47 of the Valuation (Metropolis) 
Act, 1869, it is a condition precedent to the 
retention by the assessment committee of a 
hereditament in a provisional list that the 
hereditament should have been increased or 
reduced in value in the course of the year, 
and if in a provisional list as presented to the 
assessment committee for their adjudication a 
hereditament is entered as being of the same 
value as that at which it stood in the valuation 
list then in force and the assessment committee 
come to the conclusion that there has been no 
such increase or reduction in value, they are 
I bound to strike it out, notwithstanding that by 
so doing they will, in the event of its being 
assessed at a lower value on the revision of the 
valuation list, deprive the occupier of the benefit 
of the rebate provided for by s. 47, sub-s* 10, 
which enacts that “ if when the next revision of 
the valuation list takes place the list as approved 
and altered on appeal contains a smaller value 
for the hereditament comprised in a provisional 
list than the value stated in such provisional 
list, the amount of rate or tax which has been 
overpaid in consequence of the larger value 
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BATES (LoMoTa)^eontinued, 

haviag been stated shall bo repaid or 

allowed.’* 

Semhle that the words “as approved and 
altered on appeal ” in that sub -section are to bo 
read as meaning “ as approved or altered on 
appeal,” and that if in the course of the last 
year of the quinquennial period specified in the 
Act a hereditament is assessed in a provisional 
list at a different value from that at which it 
stood in the valuation list then in force, and 
subsequently on the making of a new valuation 
list the assessment committee reduce the value 
to a figure with which the occupier is satisfied, 
ho is entitled to the rebate provided by the 
sub-section xiotwithstanding that ho does not 
appeal to the quarter sessions against the 
assessment committee’s decision. 

An application for a prerogative writ of 
mandamus is a civil proceeding commenced 
otherwise than by writ in manner prescribed by 
rules of Court, and is consequently an action 
within the definition of that word in s. 100 of 
the Judicature Act, 1873. Therefore an order 
making absolute a rule nisi for a mandamus is 
appealable at any time within six weeks from 
its date. 

In re Fawsitt (1885) 30 Ch. D. 231 applied. 
Rex V , Westminster Assessment Committee. 
Ex 'parte London and Provincial Victual- 
lers, Ld. Rex v. Islington Assessment 
Committee, Ex parte Royal Agricultural 
Hall Co. - - C. A. [1917] 2 K. B. 216 : 

86 L. J. (K. B.) 1161 ; 15 I. G. B. 362 ; 

116 I. T. 641 ; [1917] W. K. 98 ; 

81 J. P. 221 ; 61 S. J. 299 

Bon-payment. 

See above, Exclusive Occupation, 
col. 344, and General District Bate, 
col. 345. I 

Bailway. 

Bee Railway, col. 342. 

Rateable Value. 

/See above, Appeal, col. 343, and London, 
col. 345. 

BATlFlOATlOlSr — Carrier — Theft by servant 
— Prosecution by carrier — Action 
against carrier. 

See Carrier, col. 78. 

REAL ESTATE — Contract for sale of — 
Damages for loss of bargain. 

See Vendor and Purchaser, col. 451. 

— Conversion. 

See Conversion, col. 113, and Lunatic, 
col. 269. 

of— -^eoond lunaoy^ — Persons entitled 
';tp .proceeds of sale. 

. -y?' _ ' gee , LViSfATic, col. 269. 

— ^ISettlement— No words of limitation — Equit- 
, ; able estates in fee simple. 

, ' Bee Settlement, col, 388, 

fSOmiCT IIWITATION ACTS. . 

(StattUtes oe), csoL 


REALTY — Charge on — Annuity. 

See Annuity, col. 21, 

REASONABLE APPREHENSION — Restraints 
of princes. 

See Shipping, col 407. 

REASONABLE TIME — Notice— Underwriters. 
See Insurance (Marine), col, 207. 

RECEIPT — Property tax. 

See Landlord and Tenant, col. 243. 

RECEIVER — Affidavit of fitness— Description 
■ of deponent — “ Director of public 
companies.” 

See Company, col. 88. 

— County Court. 

Bee County Court, col. 119. 

— Probate action — ^Administration. 

See Probate, col. 333. 

RECEIVING ORDER. 

See Bankruptcy, col. 62. 

RECITAL — Separation deed- — Effect of. 

See Power op Appointment, col. 309. 

RECONVERSION. 

See Conversion, col. 114. 

RECORDED AGREEMENT— Workmen’s com 
pensation. 

Bee Workmen’s Compensation, col. 
502. 

RECTIFICATION— Contract— hlistake. 

I Bee Contract, col 111. 

— Disentailing deed — ^Mistake — Jurisdiction, 

See Tail, Tenant in, col. 429. 

— Register — Shares — Company. 

Bee Company, col. 96. 

REDEMPTION — Compensation. 

Bet Workmen’s Compensation, col. 
508. 

— Land tax. 

Bee Revenue, col 361. 

REDACTION — Capital — Company. 

Bee QpMPANY, col 87. 

RE-ENTRY BY LANDLORD — Option to 
tenant to purchase reversion. 

Bee Conversion, col. 115. 

REGISTER— Members— Company. 

Bee Company, col. 90. 

REGISTRAR^ — ^Admiralty — Service — ^Summons. 
Bee Shipping, col 392. 

‘ — Marriage by licence before. 

Bee iSivoRCE, col. 146. 

— Motes — ^Bankruptcy. 

See Bankruptcy, col 58. 

REGISTRATION— Bin of sale. 

Bee Bill op Sale, col 66, 

— Company. 

Bet Company, col 95. 
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EEGISTKATION — nontimed. 

— Deed of arrangement. 

See Bankbuftcy, eol 59. 

— Shares — Company — Transfer. 

See CoMPAHY, col. 96. 

— Title. 

See Straits Settlements, col. 427. 

— Trade mark. 

See Trade Mark, col. 433 

REGTTIAE MIKISTEES ~ Religious denomi- 
nation — Army — Exemption. 

See Army, eol. 34. 

EEIMBITBSEMEHT— Action in rem for. 

See Shipping, col. 415. 

EEJECTIOB — ^Military service. 

See Army, col. 39. 

— Broof — Bankruptcy. 

See Bankruptcy, col. 62. 

BEXiEASE — Power of appointment. 

See Power oe Appointment, col. 309. 

— Restraint on anticipation. 

See Married Woman, col. 271, 

BEM — ^Action in. 

See Shipping, col 415. 

BEMAINDEB— Cargo — Sale of. 

See Sale op Goods, col. 372. 

Will. 

See Will, col. 477. 

BEMAIKDEBMAN-^Settled land— Powers. 

See Settled Land, col. 384. 

Tenant for life. 

See Capital or Income, col. 77. 

— Time for determining rights of. 

See Conversion, col. 113, 

BEMITTED ACTION — Costs — Jurisdiction 
— Judge. 

See County Court, col. 120. 

BEMBNEBATION — Person concerned in 
management of business — Excess 
profits duty. 

See Commission, coL 83,%nd Revenue, 
col. 355. 

BENEWAL — ^licence. 

See Licensing Acts, coL 252, 

BENT — Acceptance of — Waiver- — Forfeiture. 

See Landlord and Tenant, col. 248. 

— Deduction of landlord’s i)roperty tax. 

See Landlord and Tenant, col. 244. 

— Increase. 

See Emergency Legislation, col, 171, 

■ — Payment of. 

See Landlord and Tenant, col. 243. 
^ Tithe rent-charge. 

See Limitations, Statutes op, col. 251. 

BEOPENING TEANSACTION — Money-lender. 
See Bankruptcy, col. 62. 


BEOBGANIZATION OF CAPITAL— ConSpany 
See Company, col. 87, 

BEPAIB — Covenant. 

See Landlord and Tenant, eol 247. 

— Farm — Fences — Straying horses. 

See Trespass, col. 442. 

— Hired chattel — Contract. 

See Lien, col. 253. 

“REPEAT” OEDEBS. 

See Commission, col. 311. 

EEPBESENTATION— Credit. 

See Bank, col. 55. 

— Order. 

See Alien Enemy, col. 16. 

BEPBISALS OBDEB IK COUNCIL OF MAB. 11, 
1915. 

See Prize Court, col. 328 

BEQUETE CIVILE. 

See Canada (Quebec), col. 76. 

BEQUISITIOK— Vessel. 

See Shipping, col. 404. 

BEQUISITIOKIKG OBBEB — Prize Court-— 
Special leave to appeal. 

See Prize Coutrt, col 331. 

EES JUDICATA — Company — Debentures — 

I Validity. 

See Company, col 89. 

— Parties — ^Two defendants — Default judgment 

against one — Whether a bar to judg- 
ment against the other. 

Parties, col 296. 

BESALE — Sale of good.s — Buyer in possession. 
See Sale op Goods, col 366. 

BESCISSIOK— Contract. 

See Contract, col. Ill, Principal and 
Agent, col 314, Solicitor, col 423, 
and Vendor and Purchaser, col 
450. 

Contract — Mistake. 

See Contract, col 111, 

— Order — Bankruptcy. 

See Bankruptcy, col 64. 

— Separation deed. 

See Husband and Wipe, col 193. 

BESEBVATIOK — Water-Right— Reservation 
of ‘‘ all waters and watercourses in or 
adjoining the demised premises.” 

See Easement, col 150. 

BESEBVOIB — Construction of — Plant — Power 
of Mi nister of Munitions to order 
sale of. 

See Contract, col. 108. 

RESETTLEMENT — Disentailing deed — Mis- 
take — ^Rectification of disentailing deed 
— Jurisdiction. 

See Tail, Tenant in, col 429 
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RES1E)EHGE — Piiico ol — Tncomo tax — Profits 
arising from foroigu i>ossossion — Place 
of assossmout. 

/b'ec Be VENUE, col. 358. 

— Poor law — Settlement — Irremovability — 
Ciiifil under sixteen. 

JSee PooE. Law, col. 300. 

BESIBITABY ESTATE. 

Sec Revenue, coL 354, and Will, col. 
' 458. 

EESIBPE. 

See Will, col. 457. 

EESOLBTION — Company — Agroomeut — 
Adoption — Defective notices of 
mooting. 

See CoMPAHY, col. 97. 

EESTITUTIO IN INTEGRUM. 

See Husband and Wipe, col. 193, and 
Pbincipal and Agent, col, 314. 

EESTITITTION OE CONJUGAL RIGHTS-^ 
Divorce. 

See Divoece, coL 147. 

RESTRAINT OE PRINCES. 

jSee Shipping, coL 407. 

RESTRAINT OE TRADE — Go-operative creamery 
society registered under the Industrial and Fro- 
mdent Societies AcU 1893 — Fviles — Member hound 
to supply dll the milh of all fiis cows — Frohihition 
of competition — Fvblic policy — Breach of coMract 
— Damages, 

Rules of a co-operative creamery society 
registered under the Industrial and Provident 
Societies Act, 1893 (the shares being transfer, 
able only with the consent of the committee of 
the society), bound the members not to sell the 
milk of their cows, produced within a certain 
defined area, “ to any creamery other than a 
creamery of the society, or to any company, 
society, person, or persons who sell milk or 
manufacture butter for sale ” : — 

EM by the .O. A. (Ir.), affirming the decision of 
the K. B. D., not to amount to an illegal restraint 
of trade, nor to create such a monopoly as to 
offend against public policy. 

As a general rule, partied to a commercial 
agreement are free to enter into a combination 
to carry on a trade or business together for their 
own interest, provided such a course of action 
is undertaken without a view to injure others ; 
and the law regards the parties as the best judges 
of what is reasonable as between themselves. 

Agreements regulating the relations of 
parties inter se, while members of a trading 
association or partnership, or during a contract 
of service, and imposing a restraint on individual 
traffing, mttet be differentiated from restrictive 
covenants in the case of such p^ons after they 
have ceased to be members of the association or 
partnership, or have left the employment. 
Judgment of Holmes L,J, in Tippeta/ry Go- 
Creamery Society v. Haimy [1912] 
on- OOOXMOYNE AND 
rl^^AkD/^GOTOPBBATIVB OBEAMIEBY, Ld. V. 

(Ir.) (mt] 2 I. R. 107 


RESTRAINT OE mAm-^-mdlwued, 

— Personal freedom. 

See OoNTEACT, col. 107. 

Trade comhimtion to control prices — Agree- 
7neni to restrict output^ to sell only to certain 
persofis, and on terms a^id at prices to he fixed hy 
the comhmation — Agreement unlhnited m pohit of 
time — Feasomhlemss as between parties. 

The pits, were manufacturers of “cased 
tubes,” and were members of a trade combina- 
tion called the Cased Tube Association, and the 
doffcs., who were also manufacturers of cased 
tubes, consisted of all the other members of 
the association. The object of the association 
was the regulation of prices in the trade, and in 
furtherance of that object it was provided by the 
rules that each member should bo restricted in 
his output of cased tubes to a certain fixed 
percentage of the total output of the members, 
the percentage being based on the members’ 
actual output in preceding years. Each member 
whose output in any month exceeded his per- 
centage was required to pay the profits of such 
excess into a “ pool,” while each member whose 
output in any month was less than his percentage 
was entitled to receive a certain sum out of the 
pool. The rules provided that the members 
should sell their cased tubes only upon the 
terms and at the prices which should from time 
to time be fixed by the association. No means 
was provided by which a person who had once 
joined the association could terminate his 
membership. By an agreement made between 
the pits., the defts., and certain firms, the pits., 
in consideration of the defts. fixing their per- 
centage at a certain figure, agreed not to sell 
their cased tubes to any persons other than the 
said firms. The agreement provided that it 
should continue in force as long as the associa- 
tion and a certain other society, over whom the 
pits, had no authority, continued to control 
prices. Eor several months the x>Rs.’ output 
was less than their percentage, and they became 
entitled to receive from the association sums of 
money out of the pool, and the secretary of the 
association furnished thorn each month with an 
account showing how much they were entitled to 
for that month. In an action brought to re- 
cover the money so due : — 

Heldy that the restraint of trade imposed by 
the agreemenff and the rules was unreasonable as 
between the parties and consequently illegal; 
and that the pits, could not recover the money 
claim either upon the agreement and the rules, 
or upon the accounts stated by the association’s 
secretary. Evans & Co. t;. Heathcote 

Low J. [1917] 2 K. B. 336 ; 86 L. J. (K. B,) 

1524 ; 117 L. T. 288 ; [1917] W. N. 184 

RESTRAINT ON ANTIGIEATION. 

. See Divoboe, qol, 142, and Mabkied 
Woman, coL 271. 

RETROSPECTIVE OPERATION— Statute. 

See CoNVEBSioN, coL 114, and 
Revenue, col. 358. 

REVENUE. 

Death Duties, See Will. 

Entertainments Duty, coL 353. 
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’R^YE'MVE—conthiued. 

Estate Duty, coL 353. 

Excess Mineral Rights Duty, coL 355, 

Excess Profits Duty, col. 355. 

Income Tax — 

Ammity, coL 357. 

Cemetery Company, See below, 
DedticUon, 

Computation of Profits. See 
Austkalia. 

Deduction, col, 357. 

Foreign Possessions, col 358. 

Place of Asse'Ssme7iL See above, 
Foreign Possessions. 

Profits, col, 3G1. 

Prohibition. See above. Foreign 
Possessions. 

Super-Tax. See above, Foreign 
Possessions. 

Increment Value Duty, col. 361. 

Land Tax, col. 361. 

Mineral Rights Duty, col. 31)2, 

Remrsion Duty, col. 362. 

Super-Tax. See above, Income Tax. 

Undeveloped Land Duty, col. 363. 

Death Duties. 

Bee Will, col. 465. 

Entertainments Duty. 

Payments for admission to entertainment — 
Philanthropic or charitable purposes — Masonic 
festival consisting of dhiner and concert — Ex- 
penses paid by stewards — Finance [New Duties) 
Act, 1916 {6 Geo. 5, c, 11), s. 1, sub-ss. 1, 4, 5, 6. 

ATT.-GB 2 f. V. McLeod - - Eoche J. 

15 L, 0. E. 881 ; 117 L. T. 631 ; [1917] 
W. E. 3S7 ; 34 T. L. E. 29 ; 

62 S. 105 

Estate Duty. 

Incideyice — Property not passing to executor 
as such — Charge of duty — Beneficial interests — 
Raledbility of charge — Finance Ad9, 1894 (67 «£? 
58 Viet, c, 30), s. 9, suib-s. 1. 

PMic Trustee — Costs of distribution — With- 
drawal fee — Incidence — Public Trustee Act, 1906 
{6Edw. 7, c. 65), s. 9, suh-ss. 1, 2 — Public Trustee 
{Fees) Order, 1912, Bched,, Div. L, Head A, 
clause 2, 

The e.state duty charged by the Finance Act, 
1894, s. 9, sub-s. 1, on property that does not 
pass to the executor as such — c.g,, a trust fund 
passing, ' in default of appointment, to the 
pecuniary and residuary legatees of another will 
— ^must bo borne rateably by the beneiiciaries 
of that property. 

Judgments in Berry v. Cmilcroger [1903] 
2 Ch. 116 explained and applied. 

The costs and expenses of and incidental to 
,{a) the payment of that rateable estate duty, 
(b) the payment of legacy duty on the pecuniary 
legacies, and (c) the final distribution of such a 


EEVENDE (Estate ])uty)—cwitinued. 
trust fund, are ordinary costs of disiribuiion 
I and must be borne by the residuary legatees of 
I that fund. 

The withdrawal fee payable to the Public 
Trustee on a final distribution of such a trust 
fimd is a trust expense incurred in making that 
final distribution and must be borne by the 
residuary legatees of the fund. In re Mioklxn. 
Public Tbustee v. Hoaee - - Astbury J. 

[1917] 2 Ch. 278 ; 86 L. J. (Ch.) 740 ; 

117 L. T. 403 ; [1917] W. M. 216 ; 

33 T. L. E. 478 ; 61 S. J. 630 

Property passing on death — Benefit accruing 
from cesser of interest — Cesser of annuity payable 
out of residuary estate — Finance Act, 1894 (57 S 
68 Viet. c. 30), ss, 1, 2, sub-s. 1 (5 ) ; s. 7, sub- 
s. 7 (b). 

By s. 1 of the Finanoe Act, 1894, “ In the case 
of every person dying ” estate duty shall “ bo 
levied .... upon the principal value .... 
of all property .... which passes on the death 
of such person 

By s. 2, sub“S. 1, “ Property passing on the 
death of the deceased shall be deemed to in- 
clude .... (6) Property in which the deceased 
.... had an interest ceasing on the death of 
the deceased, to the extent to which a benefit 
accrues or arises by the cesser of such interest 

5» 

By s. 7, sub-s. 7, “ The value of the benefit 
accruing or arising from the cesser of an interest 
ceasing on the death of the deceased shall .... 
(b) if the interest extended to loss than the 
wliole income of the property, be the principal 
value of an addition to the property equal to the 
income to which the interest extended.” 

By his will a testator bequeathed an annuity 
of 1000^. per annum to be paid out of his resi- 
duary estate, and primarily out of the inoomo 
thereof, during the life of the annuitant or such 
less period as in the will mentioned : — 

Meld, that the annuitant had an interest in 
the testator’s residuary estate within the xdean- 
ing.of the above sections, and that upon the 
annuitant’s death estate duty became payable 
in respect of the benefit which accrued to the 
residuary estate upon the death of the annuitant 
by the cesser of the annuity. ATT.-Gsisr. v, 
Watson - - Lush J. [1917] 2 K. B. 427 ; 

86 I. J. (Ch ) 1034 ; 117 L. T. 187 ; 

[1917] W.l^r. 185 

Ti?nber — Proceeds of sale — Incidence of duty 
-^Tenant for life and remainderman — Fvna^icc 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61, 
sub-s. 5 — Finance Act, 1912 (2 <b 3 Geo. 5, c. 8), 
s. 9 — Finance Act, 1894 (67 S 58 Viet. c. 30), 
s. 9. 

Sect. 61, sub-s. 5, of the Finance (1900-10) 
Act, 1910, as amended by s. 9 of the Finance 
Act, 1912, relating to the estate duty on timljcr, 
is^ to bo construed in the light of s. 9 of the 
Finance Act, 1894, which throws the liability 
for estate duty in respect of property not passing 
to the executor as such ultimai.oly on the persons 
taking the benefit of such })roporty. And as, 
under the Act of 1912, the duty aitaches on iho 
net moneys received from the sale of timber, 
a tenant for life not impeachable for waste, who 
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EEWINXJE (Estate Duty) — oondmicd. 
recciros the proceeds of timber sold apart from 
the land, has to bear the duty thereon, and 
such duty is not, since the recent Acts, as prior 
thereto it was, a charge on the full value of the 
and, including the value of the timber. 

Quaere, whether the general expression used 
in both of the sections of the Acts of 1910 and 
1912, “the owners or trustees of such land,’’ 
nicaynot include a tenant for life who has power 
to sell the timber and keep the proceeds, hi re 
Smyth. Edwakbs u. Smyth - Sargant J. 

[1917] 2 Ch. 331 ; 117 L. T. 218 
Affirmed on appeal. C. A. [1917] W. IST. 332 

Excess Mineral Eights Duty. 

Pre-war rent mine — “ Average p'ices govern- 
ing paj/meni of rent'" — Finance [No, 2) Act, 1915 
(5 <0 0 Qeo. 5, c, 89), s. 43, mh-ss, 1, 2. 

By s. 43 of the Einance (No. 2) Act, 1915, 
where rent varies as the price of minerals and 
exceeds the pre-war standard of that rent there 
shall be paid by the person to Avhom the rent is 
I>ayablo an amount equal to half the excess. The 
pre-war standard is the average of two pre-war 
rent values. The pre-war rent value for either 
of those years is “ the sum to which the rent for 
the accounting year would amount if the rent, 
so far as variable according to price, w’cre based 
on the average xnices governing the payment of 
the rent in that year. ’ 

By the terms of a lease the lessee was to pay 
a certain royalty per ton when the average sell- 
ing price of coal did not exceed 6s. 6dl. per ton. 
When the average selling price exceeded f)S. %d, 
per ton the royalty was to be increased hj^ onc- 
tonth of the excess. On Apr, 14, 1914, before 
the commencement of the war, the parties 
agreed to raise the basis of the average selling 
price from 65. 6d to 75. 6c?. per ton : — 

HeU, that the basis of 6s, 6c?. per ton fixed 
by the lease was one of “the average prices 
governing the payment of the rent ” in the pre- 
war years, and that the pre-v^ar rent values must 
be arrived at by ascertaining w’hat the tonnage 
raised in the aocomiting year would have yielded 
by way of royalties in the pre--war years, taking 
6s. 6c?., and not Is, 6c?., as the basis of the average 
selling price in those years. Inland Kev. 
CoMMBS. V, Eael of Lonsbale’s Settled 
Estates Tbtjstees - - - Lush J. 

[1917] 2 K. B. 760 ; 86 I. J. (K. B.) 1492 ; 

117 D. T. 475 

Excess Profits Duty. 

See Commission, col. 83, and Company, 
col. 95. 

Computation of profits — Bemuneration of 
manager depending on profits-^Discretion of 
Opmmrs, — Finance (No, 2) Act, 1915 (5 <£? 6 
&&>• 5^ 0. 89), Bched. I F., Part I,, par, 6. 

^ By Part L, par. 5, of Schod, IV. of the 
Einanc© (No. 2) Act, 1915, which deals with the 
oonmutation of profits for the purwses of excess 
profits duty, “ Any deduction allowed for the 
remuneration of directors, managers, and persons 
.concerned it the management of the trad© or 
shall not, unless the Commissions of 
owing to any special ciroum- 
|iM;(laql'>bhat^the, remuneration of 


EETENDE (Excess Profits Duty)— cow? 
any managers or managing directors depends 
on the profits of the trade or business, otherwise 
direct, exceed the sums allowed for those pur- 
poses in the last pre-war trade year or a pro- 
portionate part thereof as the case requires ” : — 

Held, that proof of the fact that the remunera- 
tion of the managers of the business depends on 
the profits does not render it obligatory on the 
Oommrs, to allow the whole of such remunera- 
tion to be deducted, but leaves it to their dis- 
cretion to say whether the deduction of any and 
what portion of the amount by which such 
remuneration exceeds that of the last pre-war 
trade year shall be allowed. Rex v. Inland 
Rev. Ojmmbs. - Div. Ct, [1917] 2 K. B. 405 ; 

86 L. J, (K. B,) 1280 ; 117 D. T. 244 ; 

[1917] NT, E. 195 ; 33 X. L. E. 393 : 

61 S. I. 492 

Affirmed on aiipeal. G, A, [1917] W. N. 864 ; 

34 T. D. E. 118 ; 62 S, J. 120 

Exemption of business^ of “ husbandpj 
Registered co-ojyerative dairy society — Liability 
to excess ptrofits duty — Finance (No, 2) Act, 1915 
(5 <5 6 Qeo, 5, c. 89), 55. 38, 39, 4.5 ; Sched, IV,, 
Part III., s. 10. 

A co-operative society, registered under 56 & 
57 Viet. c. 39, carrying on under its rules the 
mamifacturo and sale of butter in the interest 
of its members, who supplied milk for the 
purpose, is not carrying on the business of 
husbandry so as to be exempt under s, 39 of the 
Einance (No. 2) Act, 1915 (5 & 6 Geo. 5, c. 89), 
from duty for excess profits, imposed by s. 38 
of that Act. In re Cavan Central Co-opera- 
tive AGRICUIiTITRAL AND DaIRY SOCIETY, Ld. 

Div. ct. [1917] 2 I. E. 594 

Bemuneration of person concerned in manage- 
ment of business — Declaration as to future rights — 
Finance (No. 2) Act, 1915 (5 <& 6 Geo, 5, c. 89), 
55. 38, 39, 40; Bched. IV Part I,, clause 5-~ 
Finance Act, 1916 (6 cfe 7 Geo. 5, c. 24), 5. 49. 

Prior to Jul. 19, 1916 (when the Finance Act, 
1916, received the Royal assent), the deft, had 
been employed by the pits, in a business in which 
excess profits were made which were taxable 
under the Einance (No. 2) Act, 1915. The deft., 
though not a partner, and acting as a market 
clerk, had a larger position than the other 
market clerlD of the pits.’ firm, inasmuch as he 
was allowed to sign cheques, attend the meetings 
of and advise the partners, and personally con- 
duct matters of importance. His remuneration 
was a sum equal to a share of the profits and of 
the same amount as the share of each of the 
junior partners. Part of his share was earned at 
periods to which both the Acts applied, and the 
surveyor of taxes refused to allow the pits, to 
deduct from the excess profits on which duty 
had to be paid the increase in the doft.’s re- 
muneration. An appeal had been lodged against 
this decision, and the pits, had not paid the duty, 
but were willing that the ai)peal should be prose- 
cuted in their name by the deft, on his indemni- 
fying them ; — ^ 

Held — (1.) that it was in the discretion of 
the Court to decide, and proper for it to decide, 
the question whether, on paying the duty, the' 
pits, were entitled to recover from the deft., 
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EEYEHTIE (Excess Profits 
tinder s. 40, sub-s. 2, of the Act of 1916, the 
amount paid by them as excess profits duty in 
respect of the increase in the deft.’s remunera- 
tion ; (2.) that sub-s. 2 of s. 49 was not limited 
to the case govemel by sub~s. 1 ; (3.) that the 
lastly mentioned amount coul<^ be recovered 
from a 'person who was a “ manager ” or “ a 
person con'‘erned in the management of the 
trade or business who was remunerated out 
of the funds of the trade or business,” within the 
meaning of sub-s. 3 of s. 49 ; and {4.1 that the 
deft, was so concernel and remunerated. 
Thompson Bkos. & Co. v. Amis - Sargant J, 
[1917] 2 Ch. 211 ; 86 E. J. (Oh.) 647 ; 

116 L. T, 719 ; [1917] W. N. 155 ; 

33 T. E. B. 323 ; 61 S. J. 491 

Bale of business — Purchase-money payable 
by instalments — -Net profits — Deduc- 
tion. 

b’ce Excess Phofits Dhtx, ooL 176. 

Income Tax. 

Annuity, 

Amival sum ” — Sfon payable every calendar 
month — Income Tax Act, 1853 (16 c6 17 VU'i, 
c. 34), .w. 1, 2, 40. 

In re Goopek. Goopek v. Cooper 

Sargant J. [1917] W. N. 385 

Cemetery Company, 

See below, DethiCtioyi, col. 358. 

Computatiem of Profits. 

See Australia, col. 54. 

Deduction. 

Agreement for annual payment out of 7iei i 
income without deduction of inexme tax — Income 
Tax Act, 1842 (5 6 Viet c. 35), a*?. 102, 103. 

The pit. was formerly the wife of the deft., 
but the marriage was dissolved at the instance 
of the deft., who was given bhe custody of the 
only child of the marriage. Upon an application 
by the deft, fpr a settlement the parties agreed 
the terms of the order. By the settlement the 
pit. charged the income to which she was bene- 
ficially entitled under her father’s will with the 
payments thereinafter mentionctl, and directed 
the tnistoes of the mil during the joint live.s of 
the pit. and the deft, and the child, and whilst 
the latter should be under the age of twenty-one 
years, to pay to the deft, an annual sum equal 
to one fourth of her annual net income (after 
income tax on the whole income had been paid), 
or if one fourth part of the said annual net in- 
come should bo less than 25001. (which event 
happened), then the clear annual sum of 25001 
(without deducting income tax therefrom) out 
of such annual not income, for the maintenance 
of himself and the child. Income tax on the 
whole of the income to which the pit. was entitled 
under her father’s will had boon deducted at the 
source or paid by the trustees of the will. 

The pit. claimed that the provision for pay- 
ment of the clear annual sum of 25001. to the 
deft, without deduction of income tax was void 
under ss, 102 and 10.3 of the Income Tax Act, 


BEVENTIE (Income Tax) — ooiitinucd. ^ 

1842, and that she was entitled to deduct income 
&ax therefrom : — 

Held, that the settlement took effect accord- 
ing to ife terms and was not affected by ss. 102 
and 103, 

Decision of the 0. A. [1916] 2 Ch. 345 
affirmed. Brooke v. Price - - H. E. (E.) 

[1917] A. C. 115 ; 86 E. J. (Ch.) 329 ; 

116 E. T. 452 ; [1917] W. H. 71 ; 

61 S. J. 334 

Annual value of business premises sifuafed 
ahroc(d — Income Tax Aci, 1842 (5 <£? 6 Vkt. 
c. 35), s. 100 — Income Tax Act, 1853 (16 d? 17 
Viet. c. 34), s. 2 — Finance Act, 1898 (61 d? 62 
Viet c. 10), s. 9. 

For the purpose of an assessment to income 
tax, Sched. D, in respect of the profits of a 
business for a year anterior to the passing of the 
Finance Act, 1914, the taxpayer is entitled to 
deduct the annual value of premises which are 
situated abroad and arc exclusively used by 
him for the purposes of the business. 

Decision of Atkin J. [1916] 2 K. B. 560 
affirmed. Stevens v. E, Boustead & Co. 

C. A. [1917] W. B. 382 ; 34 T. L. B. 143 ; 

62 S. J. 211 

Cemetery company — Dump sums for main-' 
taining in perpetuity graves and monumeiits — 
Deduction of capital value of expenditure incurred 
—Income Tax Act, 1842 (5 cO 6 Vkt c. 35), 60 ; 

Sched. (A.), No. HI. 

The appellants were a commercial and divi- 
dend-pa 3 ring co. owning and occupying two 
cemeteries of which they were the freeholders. 
They undertook in perpetuity the repair of 
graven and monuments, and the decoration of 
graves, upon payment of lump sums of money : — 

Held, that in calculating the balance of 
profits upon which the appellants were liable 
to be as.sessed to income tax under No. III. of 
Sched. (A.), s. 60, of the Income Tax Act, 1842, 
there ought to be set against the lump sums not 
! merely the sums annually expended by the 
appellants in th > maintenance, repair, and 
decoration of the graves and monuments, but 
the capitalized value of the whole of the expen- 
diture that the appellants might be estimated to 
incur in discharging the obligations in i>orpetuity 
in respect of which the lump sums had been paid, 
London Cemetery Co. v. Barnes - Lush J. 

[1917] 2 K. B. 496 ; 86 E. 1. (B. B.) 990; 

15 E. G.B. 543; 117 E. T. 151; 

[1917] W. N. 186 

Foreign Possessions. 

Profits arising from — Place of assessment — 
Jurisdiction of Commissioners at place of resi- 
dence — Retrospective effect of legislation — 
“ Charge ” to income tax — Assessment of 
additional Commissioners — Confirmation hy 
General Commissioners — Income Tax Act, 1842 (5 
dh 6 Viet c. 35), 8. 108 — Taxes Management Act, 
1880 (43 44 Viet c. 19), s. 82 — Finance (No. 2) 

Act, 1915 (5 <jfe 6 Geo. 5, c. 89), 32. 

By 8. 32 of the Finance (No. 2) Act, 1915, 
which came into force on Deo. 23, 1915, it is 
enacted that, “ (1.) Notwithstanding anything 
in section one hundred and six or one hundred 
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EEVUrUE (Income Tax)— 
and lotfcy-six of the Income Tax Act, 1842, or in 
any other enactment relating to income tax, a 
person may bo charged to income tax under 
Schedule B or E, .... by commission^^rs 
acting for any parish or place in which that 
person ordinarily resides ; and if any person has 
been so charged before the commencement of 
this Act, tho charge shall not bo deemed invalid 
by reason of that person not having been charged 
by the right commissioners. (2.) Section one 
hunrlred and eight of tlio Income Tax Act, 1842, 
(which makes provision as to the place at which 
persona are to be assessed to income tax in 
respect of profits or gains arising fiom foreign 
and colonial possossioms or securities) is hereby 
repealed.” 

On Mar. 30, 1015, an additional assessment 
to income tax was made upon S. by tho addi- 
tional Gommrs. for the district in which he resided 
in respect of dividends received by him in 
England from an American co. Notice of the 
assessment was given to S. on Oct. 19, 1915, and 
on Oct. 20 he obtained a rule nisi to proMbit the 
General Oommrs. for the district from proceeding 
upon tho assessment on the ground that by s, 108 
of the Income Tax Act, 1842, the assessment 
could only he made by tlie Commrs. for Bristol, 
that being the nearest of tho four places men- 
tioned in s. 108 to tho place where S. resided. 
Cause was shown against the* rule on Jan. 13, 
1916 

Held, {!.) (affirming the decision of the Div. 
Ot. [1916] 2 K. B, 249), that sub-s. 1 of s. 32 of 
the Finance (No. 2) Act, 1915, applied to the 
case of an assessment made under s, lOS ; that 
the retrospective effect of the section extended 
to proceedings for a prohibition commenced 
before the Act came into force; and that the 
charge to income tax, if effectively created, must 
foe doomed to have been made by the right 
Oommrs. ; 

But lidd, (2.) (reversing the decision of the 
Biv. Gt.), that, inasmuch as the assessment 
made upon S. by the additional Commrs. had 
not been allowed or confirmed by the General 
Commrs., he had not been efiectively “ charged ” 
to income tax 'within a, 32, sub-s*. 1, and the 
retrospective effect of the section had not 
therefore been brought into operation. 

Ecld, therefore, that tho rule nisi for a pro- 
hibition must be made absolute. Rex v. 
SouTHAMFTox Ietcome Tax CoMMEf,. Ex parte 
W. M. SmoER - C. A. [19171 1KB. 259 ; 

86 Ii. J, (K. B.) 66 ; 115 L. T.691; [1916] 
W. N. 874 ; S3 T. L. E. 45 ; 61 S. J. 70 

Profits arising from — Place of assessment — 
Jurisdiciion of Oommissioners at place of residence 
— Betrospectwe effect of legislation — Income Tax 
Act, 1842 (6 db 6 V%ct. c. 35), s. 100 — Taxes 
Mamgement Act, 1880 (43 efc 44 Viet c, 19), s, 82 
^Pm0nuiHo. 2) Aci, 1916 (6 dg? 6 Geo, 6, c. 89), 
s, 32 — Pradtice^-^Muh nisi — Prohibition — Mis- 
hading ' affidavit — Summary discharge of rule — 
1 nherent power in Court 

If on tho argument showing cause against a 
rhl© nisi the Court comes to the oonclusion that 
iliotule '^as granted uimu an affidavit whioh was 
did not fairly state the facts, but 
©ueh 0 , way aa to mislead' and 


EETOHTO (Income Tax) —mitmied. 
dece've the Court, there is power inherent in tho 
Court, in order to protect itself and prevent an 
abuse of its process, to discharge the rule ni^i and 
refuse to proceed further with the examination 
of the merits. 

In Apr., 1916, the General Gonimrs. for the 
Purposes of thi Income Tax Acts for the district 
of Kensington made an additional assessment 
upon the applicant for tho year ending Apr. 5, 
1913, in respect of profits arising from foreign 
possessions. On May 16, 1916, the applicant 
obtained a rule nisi directed to tho Commrs. 
calling upon them to show cause why a writ of 
prohibition should not be awarded to proMbit 
thorn from proceeding upon the assessment upon 
the ground that the applicant was not a subject 
of the King nor resident witb'n tho United 
Kingdom and had not been in the United King- 
dom, except for temporary purposes, nor with 
any view or intent of establishing her residence 
therein, nor for a period equal to six months in 
any one year. In the affidavit on which the 
rule was obtained the applicant sta+ed that she 
was a French subject and resident in France and 
was not and had not been a subject of tho United 
Kingdom nor a resident in the United Kingdom ; 
that during tho year ending Apr. 5, 1913, she w^as 
in the United Kingdom for temporary purposes 
on visits for sixty-eight days ; that she spent 
about twenty of those days in London at her 
brother’s houfee, 213, King’s Road, Chelsea, 
generally in company with other gues'-s of her 
brother ; that she was also in the United King- 
dom during the year ending Apr. 6, 1914, for 
fcemj^orarjr purposes on visits, and spent part of 
the time at 213, King’s Road aforesaid ; and 
that since the month of Nov., 1914, she had not 
been in the United Kingdom. From tho affi- 
davits filed on behalf of the Commrs. and of tho 
surveyor of taxes, who showed cause against tliO 
rule nisi, and from the affidavit of tho applicant 
in reply, it appeared that in Feb,, 1909, a lease- 
hold house, 213, King’s Road, Chelsea, had been 
taken in the name of the appUca»it’s brother. 
The purchase-money for the lease of the house 
and tho furniture amounted to 4000?., and this 
was paid by tho applicant out of her own money. 
The accounts of household expenses were paid 
by the brother and subsequently adjusted 
between lum arad the applicant. 

The Biv. Ct., without dealing with the merits 
of tho case, discharged tho rule on the ground 
that the applicant had suppressed or misreprc- 
5611 ted the facts material to her application. On 
appeal : — 

Held, that the rule of tho Court requiring 
uberrima fides on the part of an applicant for an 
ox parte injunction applied equally to the case 
of an application for a rule nisi for a writ of 
proMbition, 

^ Held, therefore (affirming tho decision of tlio 
Div. Ct.), that, there having boon a supproHsion 
of material facts by the applicant in her affidavhi, 
the Court would refuse a writ of prohibition 
without going into the merits of the case. 

BdlgUsh V. Jarvk (1850) 2 Mac. & G. 231, 
The Hagen [1908] P. 189, 201, and PepnhUe of 
Peru V. Dreyfus Brothers & Co, (188CU 55 Ij, T. 
802, 803, followed and applied, 
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Held, alhio, by tbo 0. A., that, assuming but 
without deciding that the applicant was at any 
time ordinarily residing in Kensington, the 
Keiisington Commrs, had jurisdiction in 1910 
by virtue of s. 32 of the Iflnance (Ko. 2) Act, 
1915, which repealed s. 108 of the Income Tax 
Act, 1842, to assess her to income tax on x>rofits 
ari.sing from foreign possessions mider s. 106 of 
that Act for the financial year 1912-13. Bex 

KuNSiXGTox Income Tax Commss. Hx pa/te 
PllIXCESS Edmokb be Polignac - - C. A. 

[1917] 1 K B. 486 ; 86 I. J. (K. B.) 257 ; 

116B.T. 136; 33 T. L. B. 113: 

61 S. J. 182 

Jaiiiper-i ax — Noa-re ddeid—Pfo peH y in United 
Kimjdom — OhargeabUity — Pinance (1909-10) 
Ac% 1910 (10 Hdw. 7, c, 8), 06, 72. 

}Sapor-tax is payable on income derived from 
propej'ty in the United Kingdom oven though 
during the year in resx>eet of which the assess- 
immt has been made the person charged was not 
re3i<lont in the United Kingdom. 

Decision of Atkin J. [1917] 1 K. B. G1 
afllrmod. Brooke v . Inland Bev. Oommrs. 

G. A. [1917] W. N. 382 ; 34 T. I. E. 142 ; 

62 S. J. 191 

Place of AssesdjncnL 

8ee above, Foreign Possessions, col. 358. 

Profits. 

— Cemetery company. 

See above, Heduciion, eol. 358. 

— South Australia — Comi>aiiy — Taxation. 

See Australia, col. 54. 

Prohibition, 

See above, Foreign Possessions, ool. 359. 

Super-^Tax. 

See above, Foreign Possessions, col. 359. 

Increment Value Buty. 

— Excess mineral rights duty. 

See above, Excess Mineral Eights Buty. 
col. 355. 

Owner of land — Transfer of land prior to 
assessment of provisional valuaiion — Finance 
(1909-10) Act, 1910 (10 Edw,7,c. 8), 55. 1, 2, 
4, 26, 27, 41. 

It is no answer to a claim for increment value 
duty arising on the occasion of a transfer on sale 
of an interest in land in pursuance of a contract 
made after the commencement of the Pinance 
Act, 1910, that no provisional valuation of the 
land had been made by the Commrs. of Inland 
Bovenue prior to, or at the date of, the sale. In 
such a case it is the duty of the Commrs., under 
s. 27 of the Act, to servo notice of the provisional 
valuation on the oTOer of the land as defined by 
s. 41 of the Act ; not on the transferor, although 
the duty is assessable on the latter. Att.-Gen. 
EOR Irelanb Abams - - C. A. (Ir.) 

[1917] 2 I. E. 268 

Band Tax, 

W Parish quota fixed at amount ahorse that 
authorized by law — •Excessive levy of tax — Duty of 
Commissioners to apply surplus in redemption of 


EEVEHITE (Band Taxy-continiwiL 
tax — Land Tax Assessymnts Act, 1825 (6 (Jeo. 4, 
c, 32), 5 . 1 — Meveyuie (No. 2) Act, 1861 (24 c& 25 
Ftct c. 91), 5, 40 — Taxes Management Act, 1880 
(43 44 Viet, c, 19), 5. 114, sub-s. 9. 

By s. 114, sub-s. 9, of the Taxes Management 
Act, 1880 (re-enacting s. 40 of the Beveniie Act, 
1861, thereby repealed), the Commrs. of Land 
Tax are directed to api>ly any excess or surplus 
moneys received by them in respect of land tax 
in the redemption of the land tax chargeable on 
the parish in which the excess has arisen ; — 

Held, that the surplus to which such direc- 
tions relate is to bo understood as limited to a 
sur^dua arising from tho causes specified in the 
preamble to s. 1 of 6 Geo. 4, c. 32, namely, from 
the occasional neccs.sity of making tho lotal of 
the assessments in the parish exceed the autho- 
rized quota by reason of tho uncertainty as to tho 
occupation of houses and tho changes in the size 
and number of the buildings oceupiod, and other 
similar causes, and not as including a surplus 
arising from the parish quota itself being fixed 
at an amoimt not authorized by law. Yoitic- 
SHiRE (E. BiBiNa) Land Tax Commrs. v . Earl 
OE Londesborough - - - Atkin J, 

[1917] 1 K. B. 531 ; 86 B. J. (E. B.) 1273 ; 

116 L. X. 699 

Mineral Eights Buty. 

Brine — Duty on rental value of right to 
Finance (1909-10) Act, 1910 (10 Edio, 7, c. 8), 
5 . 20. 

By s. 20 of the Einanco (1909-10) Act, 1910, 
“ there shall bo charged .... on the rental 
value of all rights to work minerals , , , . a 
duty (in this Act referred to as a mineral rights 
duty) . . . 

The defts. owned land on and in which were 
two vertical shafts used by them for the purpose 
of pumping to the surface natural brine, i.©., 
water which had become fully saturated with 
salt in solution. Tho brine so x^mupod ux) was 
put by the defts. to commercial use. It was 
impossible to ascertain whence tho brine had 
come or where its saturation had taken place, 
but as there were no surface subsidences within 
the defts.’ land the inference was that the brine 
did not come from and had nut been saturated 
within the boundaries of the defts.’ land : — 

Held, that the brine was a “ mineral ” within 
fche meaning of the section, and that the mineral 
rights duty was therefore payable by the defts, 
on the rental value of the right so to work the 
brine. Att.-Gen. v . Salt Union, Ld, 

Bush J. [1917] 2 K. B. 488 ; 86 L, J. (K. B.) 
1026; 117 B. T. 140; [1917] W. 185 ; 

33 T. L. E. 365 

Eeversiou Buty. 

Surrender of lease — Value of land at grant 
of lease — Principle of mluation — Finance (1909- 
10) Act, 1910 (10 Fdw, 7, c. 8), s. 13, subs. 2. 

The apx^elianis, who were owners of freehold . 
property, made an agreement with a firm of 
builders to grant them a lease for eighty years 
when the builders had pulled down the existing 
buildings and had expended a eortaiii sum in 
the erection of new ones. Tho work was done 
at an expenditure which was agreed at 1050B, 
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EEVlpfTJE (Keversioii Duty) — vontinued, 
and the Joa«c was granted in l)ec., 1007, the 
rent being lOZ. for the first year and 40^. a year 
aftenvards. In Peb., 1913, the lease was sur- 
rendered to the appellants as from Dec., 1912, 
and the Inland Kevenue Oommra., in assessing 
the amount of the reversion duty, reckoned the 
total value of the land at the time of the original 
grant of the lease (wliich, by s. 13, sub-s. 2, of 
the Finance (1909-10) Act, 1910, is “to bo 
ascertained on the basis of the rent reserved 
and payments made in consideration of the 
lease at the capitalized rent plus the present 
value of the lessees’ expenditure as at the date 
of the grant of the lease. The appellants 
appealed to the referee up.der the Act, and 
contended that the whole of the lessees’ expen- 
diture ought to be added to the capitalized rent. 
The refere^ affirmed the decision of the Inland 
Eevenue Commrs. : — 

Held, on a case cited, that the Commrs. and 
the referee had adopted the correct principle of 
valuation. Ecclesiastioai* Commrs. for E^tg- 
LAJTB V. li^LAND Rev. CoMMBS. - Lush J. 

117 I. T. m ; 33 T. L. R. 411 

Super-Tax. 

See above, Income Tax, coL 358. 


BEVENUE (Undeveloped land 

Principles laid down in hiland Bei\ Commrs. 
V. Duke of Demnshire [1914] 2 K. B. 627 and in 
Brahe v. Inland Bev, Commrs, [1915] 1 K. B, 
731 apxffiedj T'erghsoit v, Ihlanb Rev. 
Commrs. . C. A. ( 19171 1 K. B. 193 ; 86 I.. I. 
(K.B.) 154 ? 115 L. T. 873 ; [1916] W. N. 
395 ; 33 T. I. R. 81 ; 61 S. J. 98 

RETEESION — Assignee — Righfc to sue on 
covenants in lease. 

See Landlord and Tenant, col 249 

— Duty. 

See Revenue, cul 362. 

— Merger of term. 

See Merger, col 270. 

REVERSIONARY INTEREST. 

See Will, col 473. 

REVIEW — Compensation, 

See Workmen’s Compensation, col 
509. 

REVOCATION — Gift — Codicil — Erroneous 
assumption of fact. 

See Will, col 463. 


Undeveloped land Duty. 

Land purchased for hrichworlcs — Erection of 
buildings — Portion of land held in reserve for 
hrich-earth — Temporary me for agricultural pur- 
poses — Land “ used bona fide for any business ” — ■ 
Pinance (1909-10) Act, 1910 (10 Edw, 7, c. 8), 
s, 16. 


Sect. 16, sub-s. 2, of the Finance (1909-10) 
Act, 1910, provides that land shall be deemed 
to be “ undeveloped land ” if it has not been 
developed by the erection of dwelling-houses or 
of buildings for the purposes of any business, 
trade, or industry other than agriculture (but 
including glasshouses or greenhouses), or is not 
otherwise used bona fide for any business, trade, 
or industrjr other than agriculture. Land com- 
prising ninety-three acres was purchased 
between 1896 and 1899 for the purpose of brick- 
works. The purchaser erected buildings for 
that purpose on a portion of the land comprising 
forty-nine acres. The remainder of the land 
was let on agreements for short terms in three 
plots as arable land and nursery gardens. 
Brickmaking was carried on in the buildings 
and on the forty-nime acres, but in order to 
obtain a proper return for the s^apital expended 
on the buildings it was found that it would be 
necessary to continue working the brickyard for 
thirty years, and that the brick-earth in the 
three plots, which were temporarily let for 
agricultural purposes, would be required and 
nweesary as a reserve for the succesMui 
of the undertajking : — 
afcrming the decision of Atkin J. 
[19161 2 Kl B. 653, that the three plots had not 
been developed ” by the erection of the build- 
; that they were not “ otherwise used bona 
f or any busings, trade, or industry other 
‘licmture’^; and, therefor^ that th^ 
> assessment to undev^cmed Ishd 



— Soldier’s will — ^Marriage. 

See Probate, col 335. 

RldET TO BEGIN — Appeal from inhibition 
of incumbent and appointment of 
curate by bishop of diocese. 

See Ecclesiastical Law, col. 151, 

RIGHT TO SUPPORT — Surface owner. 

See Mines, col 278. 

RING — Engagement — Marriage — Contract — 
Right to return of ring, 
j See Marriage, coL 270. 

RISE — Price — Sale of goods. 

See Sale of Goods, col 378. 

ROAD — ^Maldng-up — ^Notice. 

See Local Government, col. 263. 

ROMAN CATHOLIC— Legacy— Forfeiture. 

See Will, col. 472. 

ROMAN-DUTCH LAW. 

See Ceylon, col. 79. 

R.N.A.S. PILOTS AND OBSERVERS — De- 
struction of enemy warship — Assist- 
ance — Prize bounty. 

See Prize Court, col. 329. 

ROYAL PREROGATIVE— Forfeiture — Felony. 
See ForRbitube, col 181. 

RULE^ — A party cannot take advantage of his 
Own wrong. 

See Contract, col. 113. 

[ RULE IN SHELLEY’S CASE. 

f See Will, ool 469. 
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EULE HISI — Proliibifcion — Practice — ^IVIislead- 
ing affidavit— Summary discharge of 
rule — Inherent power in Court. 

See Be VENUE, col. 359. 

EEIES AND OEDEES OF CODET. 

Mvles and Orders oj Gouri judicially consider (d 
during the year 1917, Tcd)le of, p. Ixxxiii 

Hides and Orders of Court published during 
the year 1917, Table of, p, ixxxvii. 

EDEAL DISTEICT COUNCIL— Highway. 

See Highway, col 100. 

EYDE’S SCALE— Surveyor — Foe. 

See Contract, coL 111. 


SALAEY — Master and servant— Dismissal ^ — 
Justification. 

See Master and Servant, coL 272 

SALE — Contract for — Produce — Date. 

See Landlord and Tenant, col 241. 

— Equitable interest — Stamp duty. 

See Australia, col. 53. 

— *'Tn “ lieu of foreclosure.” 

See Emergency Legislation, col 160. 

— Land, 

See Lunatic, col 269, and Vendor and 
Purchaser, eoL 449. 

— Idan — Construction of reservoir — 

Minister of Munitions. 

See Contract, col 108. 

— Shares — Principal and agent. 

See Principal and Agent, col. 314. 

— Ships — Particulars — Incorrect statement as 

to dead-weight capacity. 

See Contract, coL 111. 

— Transfer on — Stamp duty. 

See Australia, col. 53. 

— Trust for — Powers to postpone and appro- 

priate. 

See Will, col. 476. 

SALE OF FOOD AND DEUGS ACTS. 

See Adulteration, col 4. 

SALE OF GOODS. 

ConlracL 

Ag'i cement to Buy, coL 306 
Appropriation, col* 367 

Cancellation* See below, Instal- 
ments* 

CA,f.,col 367. 

Condition or Warranty, aVcc Con- 
tract. 

Conveyance, col. 368. 

Course of Busine's, See above, 
Conveya7ice, 

Custom, col* 369. 

Damages. See above, G.i.f, 
Delivery, col, 371. 

Dissolution, col. 373. 


SALE OF QOOT^B--C()ntimfed. 

Contract — continued. 

Evidence, col* 375 

F,o,b,, col. 375- 

Illegalify, col, 377. 

Instalments, col, 377. 

Passing of Property. See above, 
Appropi iation. 

Payment, See above, Instalments* 

performance, col, 377. 

Principal mid Agent. See Prin- 
cipal AND Agent. 

Bemaindrr of Cargo.'''' See 
above, Delivery. 

Bescission, col. 378. 

Sold Note, col. 378. 

Suspension, col. 378 

Termination. See above, Susp'em^ 
sion. 

Waiver. See above, Instalments, 

War. See above, Suspension. 

Warranty, col* 381. 

Written Contract, col. 381. 

Contract. 

Agreement to Buy. 

Conditiona'^ agreement — Buyer in possession — 
Sale t) third person — Sale of Good^ Act, 1893 (56 
db 57 Viet, f* 71), 8. 25, subs. 2. 

The pit. and one Thacker entered into an 
agreement in writing by which Thacker agreed 
to sell and the pit. to buy a plot of land for the 
sum of 3851, “ subject to purchaser’s solicitor’s 
approval of title and restrictions ” ; and in 
consideration of the above transaction the 
pit. agreed to sell and Thacker agreed 
to buy a motor car for the sum of 
300L, “ completion of such sale and pur 
chase to be carriel out simultaneously with 
above transaction,” Shortly afterwards the 
pit. gave possession of the motor car t > Thacker 
“ on loan,” none of the purchase-money for it 
having been pa d, and Thacker sold it to the 
deft., who bought in g od faith and without 
notice of any right of the pit. in respect thereof. 
Subsequently tjie plt.’s solicitors refused to 
approve of the restrictions in connection with 
the land. In an action to recover i>ossession of 
the car : — 

Held, assuming that the two parts of the 
document were dependent on each other, that 
the agreement as to the land did not confer a 
mere option on the pit. to buy, but was an 
agreement by him to buy conditional upon his 
solicitors approving of the restrictions ; that 
consequently the agreement as to the sale of the 
motor car to Thacker was conditional ; that a 
conditional agreement came within s. 25, sub-s. 2, 
of the Sale of Goods Act, 1893 ; and that there- 
fore Thacker had “agreed to buy” the car 
witbin the meaning of the section, and the deft, 
had acquired a good title thereto. 
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Jiiclgmcat of Rowlafcfc J. [1917j 1 K. B. 544 
afilnned. Maetek v. Whale - C. A. [1917] 

2 K. B. 480 ; 86 L. J. (K. B.) 1305 ; 

117 L. T. 137 ; [1917] W. H. 162 ; 

33 T. L. E. 330 

Appropriation. 

Pa&\smff of properil/. 

The plk, a fish exporter carrying on business 
at Valcniia, Ireland, entered into a contract 
with the defts., fish salesmen, of Billingsgate, to 
sell to them twenty boxes of hard, bright 
mackerel The fish wero to be sent to the defts. 
at Billingsgate. On the same day the pit. con- 
signed by ry. from Valentia to his (the plt.’s) 
order in Holyhead 100 boxes of mackerel, and 
telegraphed instrnctions to the -ry. co. at Holy- 
head to deliver twenty boxes of the 190 boxes 
to the defts., and of the remaining 170 boxes 
twenty and 150 to two other consignees respec- 
tively, After the mackerel were placed on rail 
at Valentia the pit. sent to the defts. by post an 
invoice on which ho placed the words ‘‘ At sole 
risk of purchaser after putting fish on rail here.” 
The train in which the mackerel were carried 
from Valentia to Dublin, was delayed, and 
arrived at Dublin so late that the mackerel lost 
the boat by which they ought to have been 
carried from Dublin to Holyhead. Upon arrival 
of the 190 boxes at Holyhead an official of the 
ry, co., in accordance with the pltPs telegraphic 
instructions, picked out and earmarked twenty 
boxes for delivery to the defts. and twenty and 
160 boxes for delivery to the two other con- 
signees respectively. In consequence of the 
delay wMch had occurred, when the mackerel 
reached the defts, in London they were not in a 
merchantable condition as hard, bright mackerel, 
and the defts. refused to accept them. In an 
action brought by the x^lt, to recover the price : — 

Eeld^ that as the invoice was not sent by the 
pit. until after the contract of sale was complete 
and the fish were put on rail, it was not part of 
the contract, and therefore did not operate so as 
to place the fish at the risk of the defts. 

Eeldt further, that, as there had been no 
appropriation of the twenty boxes to the defts. 
at Valentia, the delivery there to the ry. co. of 
the 190 boxes did not pass the property in any 
particular tw'onty boxes to the defts., and that 
they were not bound by the selection and ear- 
marking made at Holyhead after the delay had 
occurred ; consequently the defts* wero entitled 
to reject the mackerel, and tho pit. could not 
recover the price from them. 

Stoch V. Inglis (1882) 9 Q. B. D. 708 ; (1884) 
12 Q. B. D. 564 ; (1885) 10 App. Gas. 263, com- 
mented upon and distinguished. Htsaly v . 
Howlbtt k Sons - Div, Ct. [1917] 1 K. B. 

837 j 86 L. J. (E. B.) 262 ; 1X6 L. T. 591 

OdnceMatio%. 

?ee below, ImialmenUf col. 377. 

ai/. 

Mon^ielipcry — Tipe for mmsurhig damage^ 
of shipping documents-^Arripal of 
Qt imes when they ought io H 
of , goods Act, 1893 (5'® ^7 

^ , :fr. . 


SAM OP GOODS (COEtraet) — font hived. 

By s. 51, sub-s. 1, of tho Sale of Goods Act, 
1893, where the seller wroiigfully neglects or 
refuses to deliver tho goods to tho buyer, tho 
buyer may maintain an action against the seller 
for damages for non-deli\'ery. ^ By sub-s. 3, 
where there is an available market for the goods 
in question the measure of damages is prima 
fade to bo ascertained by the difference between 
the contract price and tho market or current 
price at tho time or times when they ougiit to 
have been delivered. 

Merchants in Japan sold goodvS to bn shipped 
in Jun. at a price including cost, freight, and 
insurance to London. Shipping documents, 
incliicling the bill of lading and policy of insur- 
ance, relating to the last possible shipment in 
Jun. would, 'if sent forward with reasonable 
dispatch, have reached London on Jul 2i ; 
tho goods themselves would have ai’rived on 
Aug. 30. The goods were not shipped. In an 
action by the buyers for nnn-d oil very : — ■ 

Held, that the delivery intended by the 
contract was a constructive delivery by tender 
of tho shipping documents as soon as "possible 
after shipment, and that there was a breach of 
contract on Jul 21. 

Held, also, that the damages were to be 
measured by the difference Ijoiwcen the con- 
tract price and the market price on Jul. 21, as 
that date, and not Aug. 30, was the time when 
tho goods ought to have been delivered within 
tho moaning of s. 51, siib-s. 3, of tho Act. 

Held, further, it being impossible to buy 
similar goods coming forward on a Jun. ship- 
ment but possible to buy such goods on the 
sj>ot, that a merchant in tho circumstances 
acting reasonably would have bought goods on 
tho si^ot, and that tho j^rico of such goods should, 
he regarded in measuring tho dainages. G. 
SiTAKra & Co. V. Nosawa & Go. - Atkin J. 

[1917] 2 K. B. 814 ; 22 Com. Cas. 286 

Condition or Warranty, 

See Contract, col 111. 

Conveyance. 

Particular route — Printed form of conlracd— 
Terms of contract — Evidence of usage as to alterna- 
tive route — Admissibility of — Inconsistent with 
contract. 4 , 

By a contract dated Mar. 27, 1916, in the 
printed form of contract for cost, freight, and 
insurance issued by the Rubber Trade Associa- 
tion of London, Apr., 1913, with the necessary 
additions thereto written in, tho appellants 
agreed to sell to tho respondents twenty-five 
tons of plantation rubber, “ to be shipped 
during the months of March/ April, 1916, by 
vessel or vessels (steam or motor) from tho East to 
Now York direct and/or indirect, with liberty to 
call and/or tranship at other ports ” ; any ques- 
tion re^rding quality to be settled by arbitra- 
tion, which was to be demanded and held within 
a certain time “ after tho arrival of the vessel ” ; 
samples to be taken in the presence of representa- 
tives of buyers and sellers and “ failing sellers 
naming their representatives on or before arrival 
of vessel,” the buyers’ samples to be accepted ; 
and payment to be by ” cash against documents 



c 3G0 ) 


DIGEST OF OASES. 


C 3?0 ) 


SALE OF GOODS (Contract) — co/iibmt'd, 
on London on or (at buyers’ option) before 
arrival of vessel or vessels at port of discharge.” 

The sellers made a declaration under the 
contract of iiftecn tons as having been shipped 
per steamship via Seattle under a through bill 
of ladings which stated that the goods were 
shipped at Singaxjoj’e for New York via Seattle 
(a port on the Pacific coast of the United States, 
whence they v/ould be sent by rail to New York). 
The buj^ors objected to this declaration as 
irregular, upon the ground that the rubber was 
to be conveyed by sea to New York. The dis- 
pute was referred to arbitration under a clause 
in the contract, and the arbitrators found that 
after the outbreak of war great dilEcuIty was 
experienced in obtaining space for shipments 
from the East, and in consequence in Oct., 1915, 
shipments to the eastern States of the United 
States, which had before gone the whole dis- 
tance to New York by water, began to be made 
by steamer to a port on the western seaboard 
of the United States, whence they were trans- 
mitted by rail to destination ; that at the date 
of the contract this route from the East by sea 
and rail from the Pacific seaboard was well 
known t<» those engaged in the trade as one of 
the usual routes for rubber sold on contracts in 
the form of the one in question ; that there was, 
at the date of the contract, such a course of 
business established as would make it within 
the contemi3iation of the jjarties that the rubber 
might como by this route ; and that goods for- 
warded by such a route would be a good tender 
under the contract. They accordingly awarded 
that the tender was good, and that the buyers 
were bound to accept the same : — 

Eeid by Swinfon Eady L.J. and Bray J., 
Scrution L.J. dissenting, that the contract 
provided for a sea carriage from the port of 
loading to Now York ; that the usage (assuming 
it was a usage) found by the arbitrators was 
inconsistent with the terms of the contract, and 
therefore was not apxJicabio thereto ; and that 
the tender was not a good tender and the buyers 
wore not bound to accept the same. 

Judgment of Lush J. [1917] W. N. 5 affirmed. 
In se Ak Aebiteatiok between L. S■^JTX^o & 
Co. AND Heiebut, Symons & Co. - - C, A. 

[1917] 2 K. B. 348 ; 86 L. J. (K. B.) 1226 ; 

116 I. T. 546 ; } iet7 ] W. N. 170 ; 

23 Com. Cas. 21 ; S3 T. I. B. 359 

Oouue of Business* 

— Writtoncontract to send goods sea— Goods 

sent partly by land — E cidence of usage 
— rncoiisistent with contract— Admissi- 
]>ility, 

Sec abovf^, Conveyance i col. 368. | 

Custom, 

— Delivery as required — Reasonable time. 

See below, Belwryf col. 371. 

Incon&isieney with written contract • 

By a contract dated May 30, 1912, the 
Produce Brokers Co. agreed to sell and deliver 
to the Olympia OH and Cake Co. 6000 tons of 
Soya beans to be shipped from an Eastern port 
to Hull In fulfilment of tlus contract the sellers 


SALE OF GOODS (Contract)— ^ 
on Feb. 4, 1913, declared and appropriated a 
cargo of beans shipped at Vladivostok on a shij) 
called the Gardorhury by the East Asiatic Co. 
This cargo had on Feb. 4 been tendered iu and 
.accepted by the sellers iindci’ a contract in 
similar terms by which the Ea^fc Asiatic Co. had 
sold to tliem the same quantity of Boya beans. 
On Fob.. 3 the Canterbury had in fact met with 
disaster near Vladivostok, and on Feb. 4 she 
sank with her cargo. The fact of the loss became 
knovm to the selleis on Feb. 4 in the interval 
between the receijit by them of the tender from 
the East Asiatic Co. and the handing of that 
tender to the buyers. On an arbitration 
between the parties," it was found by the Bof>.rd 
of Appeal of the Incorporated Oil Seed Associa- 
tion that by the custom of the trade, in case of 
resales, buyers under this form of contract were 
bound to accept the original shipper’s appropria- 
tion, if passed on without delay, provided that 
the original shipxjer’s apjiropiiation was valid 
and in order at the time of being made by the 
original shipper to his buyei’s ; and that their 
sellers would be under no obligation to make 
any appropriation other than that of passing on 
a copy of original shipper’s a j)X)roprxat ion with- 
out delay, even though the said appropriation 
at the time of being passed on might, ax>art from 
such custom, be invalid and not iu order. It was 
further found that the appropriation in question 
by the sellers was made under a resale to which 
the custom ax>plicd, and that the approi>riation 
of the original shippers, the East Asiatic Co., 
was valid and in order. The arbitrators awarded 
that the buyers were bound to aceexxt the sellers’ 
appropriation, although at the time it was made 
j the cargo was at the bottom of the soa. On 
motion by the buyers to set aside the award the 
Div. Ct. held that the custom was neither un- 
reasonable nor inconsistent with the contract, 
and dismissed the motion : — 

Held by the C. A., before wdiom it was not 
contended that the custom was unreasonable, 
that it was not inconsistent with the contract, 
and that the award must consequently stand. 

Decision of the Div. Ct. [1916] 2 K. B. 296 
affirmed. Peobuge Bbokeiis Co. w Olympia 
Oil anb Cake Co. - - C. A. [1917] 1 K. B. 

820 ; 86 L. J. (K. B.) 421 ; 116 L. T. 1 ; 

[1916] W. K. 403; 33 T. L. E. 96 

Inconsistent express provision — Applicability. 

Heidi that an alleged custom in the iron trade 
that , defective castings might bo returned by 
the purchaser to the founder, and that in such a 
case the purchaser had no claim against the 
founder except to have them replaced by sound 
castings or to receive credit for their cost price, 
could not apply to a contract which exxnessly 
provided that the x^nrehaser reHed ux)on the 
founder’s insjjcction of the castings and would 
use them on receiving them, and that tho 
responsibility must rest on the founder. 
Vickeky’s Patents, Lb. u. H. & J. Hill 

Low J. 33 X. L. B. 636 

Jewellery trade — Goods sold to retailer on 
approval — Whether at rish of retaikr. 

Held, that on tho ovicUmco tho had 
falkd to x>rovc that in tho jowellory trade there is 
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a custom whereby goods supplied to a retailor on 
approbation or on sale or return are at the risk 
of the person to whom they are delivered. 
Blanckenseb (S.) & SoK, Ln. v, Saqtji 

Darling J. 33 T. L. R. 246 

i 

Dmmgcs, 

See above, col, 367. 

Deliver}/, 

Ajs required — Bemonahle time for delivery — 
Ouiik>m— Foreign goods — Option to purchaser to 
select grades — Contract dependent on vendor's 
contract with foreign producer — Country of origin 
of goods becoming enemy territory — Trading with 
enemy — Vendor's contract with producers made 
illegal — Illegality of performance of contract sued 
on — Beaso7iahle time for completion — Bepudiaiion 
by vendor. 

In a contract in writing for the sale and 
delivery “as required’* of goods of which the 
vendor is not producer, and which are known to 
both parties to be the spin of particular mills, 
where the purchaser has the choice of numerous 
varieties of the contract goods, a trade custom 
that delivery need not be made until a reasonable 
time to enable the vendor to obtain the goods 
from the particular mills has elapsed from the 
receipt of the purchaser's specification is not 
an unreasonable custom ; nor is such a custom 
repugnant to or inconsistent with the written 
terms of such a contract, being explanatory of 
what is the reasonable time for delivery. 

Such a contract must be road as incorporating 
the custom, and as made expressly in relation to 
the place of origin of the goods, and therefore as 
implying that the vendor can legally obtain the 
goods from the particular mill when tho pur- 
chaser delivers to him his specification therefor. 
In this respect, where the vendor is not the 
manufacturer, the contract for sale and delivery 
is related to and dependent upon the vendor’s 
contracts with the producers, and the legal 
possibility of the performance of such latter 
contracts. 

Where a contract for the sale and delivery of 
foreign goods is made between a British vendor 
and a British purchaser, and during its con- 
tinuance the country where the goods are manu- 
factured becomes enemy territor;^ by hostile 
occupation, trading with personsiun which is 
forbidden to British subjects by the laws of the 
realm, the vendor (if he has not the goods in his 
possession) may legally refuse to deliver on the 
ground that to obtain the specified goods is not 
then legally possible. 

Where a contract for sale and delivery “ as 
required ” of goods is silent as to time, the law 
will imply that the specification requiring 
delivery must be made within a reasonable 
tiiae affcw the contract ; also, that the contract 
mhst be completed within a reasonable time 
after specification, and such reasonable time for 
delivery may be explained and controlled by a 
trade custom or usage. 

Where a reasonable time for the completion 
bf the contract has elapsed, and the 
trhece th^ goods are produced is enemy territory, 
persons in v^hich is illegal, 'the 


SALE OF GOODS (Contract) — continued, 
vendor may repudiate the contract without 
being obliged to ofier delivery of the goods to 
the purt^hasei*. 

Jones V. Gihhons, 10 Ex, 920, considered and 
distinguished. Ross Bros., Ln. v.Hiiaw & Co. 

Div. Ct. (Ir.) 1 1917J 2 I. ft. 367 

— Delivery f.o.b. — Whether buj^or entitled to 

claim delivery without shipment. 

/S'ce below, F,o,h., col. 375. 

EsiimaUd todghi — “ FstlmaUd 8/10 ions"- — 
Maximum and minimum quaniiiy. 

Appeal from the judgment of iiidU^y J. at the 
trial of the action without a jury ((19171 W. N, 
130). 

Tho action was brought to recover damages 
for breach of contract for the sale by the deft, 
to the pits, of Australian basils (sheep skins 
dressed in a particular manner). The contiact 
was contained in a note addressed by tho deft, 
to the pits., which stated : “ I beg to confirm 
having this day sold you the undermentioned 
goods on ex warehouse Kidderminster .... 
Quantity salved Australian basils estimated 
8/10 tons, at per lb. 13|c^.” The basils had been 
salved from a ship which had been torpedoed. 
They were sold by auction at Mincing Lane in 
their wot state, and the deft, purchased a quan- 
tity of them. He afterwards sold some of them 
to other persons, and the rest were sent to his 
warehouse at Kidderminster. As they dried 
they lost weight. Tho contract of sale to tho 
pits, wtis then made. Tho correspondence 
showed that tho parties were dealing with tho 
balance of the basils at Kidderminster. The 
basils delivered to the pits, weighed 6 tons 
3 cwts. 2 (p’s., being the whole of the basils which ’ 
the deft, had left. Tho pits, claimed damages 
for short delivery. Ridley J. held that by the 
contract tho deft, had undertaken to deliver a 
minimum of eight tons, and ho gave judgment 
for tho pits., the amount of damages being 
agreed. The deft, appealed. 

Tho 0. A. allowed tho appeal. Tebbttt 
Bros. u. Smith - C. A. [19171 W. N. 241 ; 

33 T. L. R. 508 

“ Ex store Bristol^ ditty paid ” — Subsequent 
increase of duty — Liability of purchaser to pay 
duty — Delivery' of goods “as required during 
January"'— Ne^req'uirement for delivery during 
January — Partial delivery suhsequenily — Finance 
Act, 1901 (1 Edw. 7, c. 7), s. 10. 

Corn Products Co. v. Ery (J. S.) & Sons, 
Ld. - - Dray L [1917] W. N. 224 

— Non-dolivciy — Damages — ^“Tinie or times 

when they ought to be deliveicd.'’ 

See above, CJ.f., col. 367. 

Memainder of cargo ^^more or less about" 
specified quantity, 

Buyeis verbally agreed with a seller to pur- 
chase the r^ain^r of a cargo of wheat ex 
Clodmore w^fikh the seller estimated at 6400 
quarters. At the time of the verbal agreement 
the buyexB stipulated that they should nave the 
whole of the remainder of the cargo. On the 
same day the seller sent to the buyeis a contract 
[ill writing by which he sold to the buyeis “ the 
‘remainder” of the cargo “ (more or less about) 
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5400 quarter Manitoba wheat .... at Hull 
ex Clodmore” The huyois accepted delivery of 
about 5400 qimrters. The seller had in fact 
made a miscalculation, and at the time of the 
sale he had 574 quarters more than 5400 quarters 
in hand. Rules and conditions were indorsed 
on the written contract, of which condition 3 was 
as follows : “ The word ‘ about ’ when used in 
reference to quantity shall mean within 5 per 
cent, over or under the quantity stated.” The 
buyers contended that, having regard to the 
condition, the most they could be compelled to 
accept was 5400 quarter’s plus 270 quarters, i.e. 
plus 5 per cent, on the 5400 quarters : — 

Eeidf that the words “ more or less about 
5400 quarters ” were merely words of estimate ; 
that the subject-matter of the contract was a 
sale of the whole of the remainder of the cargo, 
the governing word being “remainder”; and 
that the buyers must accept the remainder, 
although it amounted to more than 5400 quar- 
ters with a margin of 5 per cent. 

Levi V. Berk (1880) 2 T. L. R. 898 and 
Borronman v. Drayton (1870) 2 Ex. D. 15 
followed. In re Hareisoi? and Micks, Lambert 
& Go, - - Biv. Gt. [1917] 1 K B. 755 ; 

86 L. J. (K. B.) 573 ; .22 Com. Gas. 273 ; 

116 L T. 606 ; [1917] W. N. 91 ; 

33 T. L. R. 221 

Dissolution, 

Enemy country— Agree meM for purchase of 
goods to be obtained in— Outbreak of war — Sus- 
pensory clause—Xo application — lllegaUiy of 
contract 

On May 2, 1914, the pits., a co. rogislorcd 
in England, contracted to soli to the defts., 
also a CO. registered in England, steel wire rods 
which were to be obtained, to the knowledge 
of the defts., in Germany. In consequence of 
the outbreak of war between England and 
Germany the contract had only been partially 
performed. The contract provided that it was 
to be subject to the general conditions of sale 
of the continental works as to “ unforeseen 
hindrances preventing execution in due course.” 
One of these conditions provided “ In case of 
force majeure as .... war ... . which may 
partially or wholly interfere with the delivery 
same may be partially or wholly suspended. 

The pit. co. had been Ordered to be 
wound up under the Trading with the Enemy 
Amendment Act, 1916: — 

BeM, that the proviso and condition were 
inapplicable to the event of war between Eng- 
land and Germany, and that the fuither execu- 
tion of the contract was illegal, and that it had 
been determined. Veitharbt & Hall, Lb. 
V, Ryiu\NDS Bkotiiers, Ld. - - C. A 

86 L. J. (K. B.) 604 ; 116 I. T, 706 

Emmy subject — Contracts tviih — Suspension 
or dissolrdion of contract— Terms of contract — 
Unavoidable cause — Commercial intercourse — 
Arbitration clause. 

A CO. was formed in 1873 by four firms in 
the iron and steel trade, of which two were 
British, one Spanish, and one K. of German 
nationality. The objects of the co. were to 
adopt two contracts for the acquisition of 


SALE OF GOOBS (Contract) — eonfhmeds ^ 
certain iron ore, mines, and railways near 
Bilbao, in vSpain. The capital of the co. was 
subseiibed by the four firms equally; and by 
the articles of association it was provided that 
the^" slumld be equally represented on tbo 
board of direetoi*s, and* that contracts should 
be entered into by tlio co. with each of the 
I)romoting firms for the supply to them respee- 
t ively of i ron ore. Tiicsc contracts were identical 
in form, except as to the amount of ore to be 
supidied. By the eontraet with 1C dated Aug. 15, 
1873, it w'as provided that K. should take an 
annual minimum amount of 75,000 tons of ore 
and an annual maximum amount of 200,000 tons 
of ore at a price to be fixed as therein mentioned, 
and that in the event of the co. being unable to 
supply sufficient ore the four contracting firms 
should abate in their supply proportionately. 
By clause 15 it was x>rovidcd that if “ by reason 
of w’ar or civil disturbance” the co. should be 
hindered in raiting ore and unable to supply the 
full anioimt in any year, the deficiency w'as to 
be made up in the five years succeeding the 
co'-’sation of such w^ar or civil disturbance. By 
clause 18 the contract (except as to that clause 
and clause 23 and the settlement of accounts 
and the payment and' receipt of money due) 
W’as to be suspended during any period in wdiieh 
“ an unaf oidable cause ” prevented the delivery 
or reecijd of oie, and to revive on the ce,%sation 
or removal of such cause. Clause 23 provided 
for arbitration in English forni. K., in th(* five 
years before the war, had taken an annual 
amount of ore much iu excess of the maximum 
mcntionc^d, and had made a largo pTOtlt from 
the contract. At the outbreak of w'ar K. was 
indebted to the co. for ore delivered, the amoimt 
of wliich indebtedness w’as discharged by the 
Public Trustee, in w’hom, as custodian, the con- 
tract had been vested, out of moneys in his hands 
belonging to K. : — 

Held^ that the question whether the contract 
was dissolved by the outbreak of war dexicnded 
upon the terms of the contract ; that^ tlie 
W'ar ” referred to in clause 15 w’as a war in 
w’hich Spain was engaged ; that the “ unavoid- 
able cause ” in clause J 8 did not refer to a war 
between Great Britain and Germany, as some 
of the excepted matters would in such a war 
be illegal ; that there was no suspension of tho 
contract in the event of such a w’ar, but that 
tho contract would involve commercial inter- 
course w’ith the enemy, and w’as therefore 
dissolved upon the outbreak of w’ar. Orconeba 
Iron Ore Go. v. Fried Krupr Aktien Gesell- 
! SCHAFT - - Younger J, 36 L. J. (Ch.) 613 ; 

117 L. T. 564; 33 T. I. R. 570 

Trading loith the enemy — Avoidance — Legal 
Proceedings against Enemy Act, 1015 (5 Qeo. 5, 
c. 36), a- 1, sub-s. 6. 

In. tho first case the pits, entered into an 
agreement, dated Oct. 9, 1913, for the supply of 
cupreous sulphur ore by them to the defts., who 
were a German firm. The agreement provided 
that the ore was to be shipped from Huelva in 
Spain and delivered ex ship in Rotterdam, 
Hamburg, Stettin, and other European ports. 

By clause 15 : “ If, owing to strikes, war, or 
any other cause over which tho sellers have no 
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SAI<]| OF 0OODS (Contract)"--iWiti/med. 
control, tlioy should bo prevented from shii)piiig 
the ore from Huelva or delivering same to the 
buyers, the obligation to ship and (or) deliver 
shall bo suaporulcd during the continuam-e of 
such impetliiuent and h)r a reasonalde time after- 
wards.” 

By clause 12 the buyers were to declare in 
writing not later than dan. 1 of eacdi year the 
total quantity of fines and lumj>s separately 
which they desired delivered during that year, 
and what quantity of each size was to be de- 
livered at each port. Clause 18 pro%ddcd for 
arbitration, and clause 19 gave the pits, certain 
rights in case one E. should cease to bo a member 
of the deft, firm : — 

/Ield» that the contract involved commercial ; 
intorcourse with the enemy, and was dissolved : 
on the outbreak of the war between this country 
and Germany, and the pits, were released from ^ 
any obligation under the contract thereafter. 

In the other cases the contracts were of a 
similar nature, but were made in Germany and 
were to be subject to German law, and they 
l>rovided also that disputes under the contracts 
were to bo settled by arbitration. The appel- 
lants contended that the pits, were not “ entitled 
for the time being to bring an action in the High 
Court “ within the words of s. 1, sub-s. 6, of the 
Legal Proceedings against Enemies Act,’ 1915 ; — | 

Held, that the pits, came within the sub- ' 
section and were entitled to sue ; and that these 
contracts also were dissolved on the outbreak of 
the war. 

Zinc Corporation, Let v, //frsc/i [1919] 1 K. B. 
5*11 followed. 

Decisions of iSankey J. 1H> L. T. 471 and 473 
affirmed, iiio Tinto Co, v» Eutel Biebeb oi^n 
Go. Same v, Vekeimingte Koeigs 
LAURAiiUTam Actien-Gbsellscuaft. Same ik 
Dynast AcTiBK-GESELLScnAFT 

C. A. 116 L. T. 810 ; 83 T, I. E. 537 

Trading with the enemy — Commercial imp'ac- 
ticability* 

In May and Jul., 1914, the ifits., who were 
merchants in London, made with the defts., who 
were German subjects carrying on business in 
Germany, contracts whereby the pits, sold to the 
defts. certain quantities of pyrites to be delivered 
f.o.b. at Huelva in Spain at various dates 
between Aug., 1914 and 1917, times o£*shipment 
to be mutually arranged. The contracts pro- 
vided that in case of war hindering shipment or 
delivery the deliveries might be suspended dur- 
ing its continuance, shipment to be resumed as 
soon as practicable ; — 

Held, that the contracts had become com- 
mercially impracticable and wore dissolved as 
from Aug. 4, 1914, by reason of tlie outbreak ol 
war ^th Germany. Nayloe, Benzok & Co. v. 
A»oh Hibsch & SoK - Bray J. 33 T. L. E. 432 

SJvidmce* 

See above, Conveyance, coL 368, and 
Cwtom, col. 870. 

JDeUmfijh*“Whether buyer entitled to claim 
^hipnent. 


SALE OF 0001)8 (Contract) — Gontiniced, 

In Jan., 1915, the defts,, an English co., 
sold to the ifits., an American co., a quantity 
of woollen tops. The contract contaijied the 
following clauses :■ — “ This order is taken sub- 
ject to the embargo being removed, and your 
affidavits being accepted,” and Delivery 
Liverpool, England.” In the communications 
leading up to the contract the expression “ f.o.b. 
Liverpool” had been used. 'I'here was at the 
time of the contract an embargo against the 
export of wool from the United Kingdom except 
under licence, and the course of business was 
for the defts. to obtain such licence, though 
they were under no obligation to do so. The 
defts., having failed to obtain the necessary 
licence, did not deliver a portion of the stipu- 
lated quantity, and the ^jlts. brought an action 
against them for damages and contended that 
they had an option to require delivery in 
England in lieu of shipment : — 

Held, that in the circumstances “delivery 
Liverpool” meant delivery f.o.b. Liverpool, 
and the buyers were not entitled to claim 
delivery at Liverpool without the goods having 
been xmt on board ship, and therefore the action 
failed. Maine fSpiNNiNO Co. v. Sutcliffe 
& Go. - - . Bailhaehe J. 34 T, L. E. 154 

Goods sent by sea — Mish during transit — Bah 
of Goods Act; 1893 (56 d: 57 Viet. c. 71), 32, 

szib’S. 3. 

By s. 32, sub-s. 3, of the Sale of Goods Act, 
1893, “Unless otherwise agreed, where goods 
aiG sent by the seller to the buyer by a route 
involving sea transit, under circumstances in 
which it is usual to insure, the seller must give 
such notice to the buyer as may enable him 
to insure them during their sea transit, and, 
if the seller fails to do so, the goods shall be 
deemed to bo at his risk during such sea 
transit.” 

The pfits. sold to the defts. a quantity of 
nails to bo delivered f,.o.b. New York, for ship- 
ment to^ the destination specified by the defts. 
on receipt of shipping instructions from the 
defts., for cash against shippfing documents. 
In Jun., 1916, the defts. sent an order under 
the contract and specified the shipping marks. 
On Aug. 16 the pits, gave notice to the defts. 
that the goods would shortly be made. The 
goods were shipped on a vessel which sailed 
from New York on Aug. 24. On Aug. 26 the 
shipowners notified the defts. that the ship 
had sailed, and by Sept. C the defts. knew that 
the goods had been shipped. On Sept. 18 the 
ship was torpedoed and the goods were lost. 
The defts. had not insured the goods. In an 
action for the purchase-money there was 
evidence that the defts. could have effected an 
insurance before they knew of the loss 

Held, that the above enactment applied to 
a contract for the sale of goods f.o.b., but that 
as the defts. had sufficient knowledge of the 
facts to enable them to insure the pits, were 
entitled to recover. 

Wimble v. Bosenberg [1913] 3 K. B. 743 
followed. Noetheen Steel and Haedwakb 
Co. p, John Batt & Co. (London) - C. A. 

33 T. L. E. 516 
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SAIE OF aoom (Contract) — contmved. 

IlUgalitij, 

— Contract — Export — Prohibition — Implied 

obligation. 

See CoNTEACT, col. 107. 

— Trading with the enemy. 

above, Belivefy, col. 371, and Dis- 
solution, col. 373. 

Instalments. 

Sale and delivery by — Condition as to payment 
' — Breach of condition — Waiver by seller — Right to 
cancel contract — Notice by seller of intention to 
cancel. 

A contract, made in Sept., for the sale and 
shipment of 4000 tons of flour, to be shipped to 
Greece not later than Nov. 7, provided that 
“each shipment shall be deemed a separate 
contract,” and that payment should be “by 
confirmed bankers’ credit.” The buyer opened 
a bankers’ credit which was not in fact “ con- 
firmed ” ; and the seller, with notice of that 
fact, made some shipments and received pay- 
ment therefor by means of the credit, and also 
obtained from the buyer an extension of time to 
Nov. 30 for shipment of the balance of the flour. 
On Nov. 25 the seller cancelled the contract as to 
the shipment of the balance of the flour, without 
any previous notice, upon the ground that the 
oiedit wa^ not in accordance with the contract : — 

Held, that the seller, by waiving for a time 
the breach of the condition as to a confirmed 
credit, was not thereby bound to act upon that 
credit up to the end of the contract, but that he 
was not entitled to cancel the contract without 
giving the buyer reasonable notice of his inten- 
tion to cancel so as to give the buyer an oppor- 
tunity of complying with the condition. 

Decision of Bailhache J. [1917] 1 K. B. 767 
affirmed. Panoutsos v. B.aymoi5[d Hadley 
OoEroEATioisr oe New Yoek - - C. A. 

[1917] 2 K. B. 473 ; 86 L J. (K B.) 

1325 ; 22 Com. Cas. 808 ; 117 L. T. 

330 ; [1917] W. N. 204 ; 33 T. L. B. 

436 ; 61 S. J. 690 

Passing of Property. 

See above, Appropriation, col, 3G7, 

Payment. ^ 

See aho.ve, Instalments, col. 377. 

Performance. 

War— Force majeure clause — Impossilnlity. 

The pits, made with the defts. three contracts 
in 1913 and Apr,, 1914, by which the defts. were 
to supply the pits, with paper. The following 
clause was embodied in the contracts : “ All 
orders arc subject to st rike or lock-out clauses 
and force majeure, fire, or breakdown.” Tn Aug., 
1914, war broke out and certain sources of supply 
were closed, and the defts. declined to supply 
paper except at increased prices, and the pits. 
Jmid the increased prices without prejudice. In 
Mar., 1916, regulations made by the Paper Com- 
mission restricted the quantity of paper that 
buyers might receive to two-thirds of that sup- 
plied to them in 1914, In an action for damages 
for breach of the contracts : — 


SALE OF GOODS (Contract) — continued. ^ 

Held, that the war had not made the con- 
tracts impossible of performance in the commer- 
cial sense, that though the force majeure clause 
excused performance of a contract if such per- 
formance was prevented by the enumerated 
causes, yet it did not excuse performance that 
w'as merely hindered or affected thereby, and 
that the pits, were entitled to damages for the 
defts.’ breaches up to the date of the regulations 
of tlie Paper Commission, but that the pits, 
could not recover for breaches after that- date, as 
the regulations had made performance impos- 
sible because delivery of two-thir<ls was not per- 
formance of a contract to <leUver the whole 
amount contracted for. E. PIxtltoy Is Go., JiT>. 
r. Chadwick & Tayloe, Lb. - 33 T. L, K. 363 

Principal and Agent. 

See Principal and Agext, col. 314. 

“ Remainder of Gargo."^^ 

See above. Delivery, col. 372, 

Rescission. 

Parol coyitract — Contract in imling — Rescis- 
sion or variation — Sale of Goods Act, 1893 (50 
57 Viet c. 71), .5. 4. 

Wliile a parol variation of a contract required 
to be in waiting cannot be given in evidence, 
parol evidence is admissible to prove a total 
rescission, wlictber through the iiivStrumcntality 
of an agreement which did not comply with the 
statutory requirements or by any other mode 
of mutual assent by i>aro]. 

Dictum of Sankey J. in Williams v. JIom’ 
Empires, Ld. [1915] 3 N. B. 242 overruled. 
Morris v. Baron & Co. - - H. L. (E.) 

[1917] W. N. 297 

SoU Note. 

Condition — Assent of buyer. 

Where a seller of goods hands to the buyer a 
sold note which the buyer accex)ts as being the 
contractual document, it is no part of the seller’s 
duty to call the buyer’s attention to the tenns 
of the note, and the buyer is bound by any condi- 
tions contained in the note, although he may not 
have read them, or have known that the note 
contained any conditions, unless the conditions 
are printed in such a manner or are in such a 
position in the note as to mislead a reasonably 
careful business man, in which case the note 
must be read as if it did not contain the condi- 
tions. Eoe V. Er. A. Naylor, Ld. - Div. Ct. 

[1917] 1 K. B. 712 ; 86 L. J. (E. B.) 

771 ; 33 T. I. E. 203 

Suspension, 

“ Contingency beymd control of seller or hitycr ” 
— IF ar — “ Preventing or hindering delivery ” — ■ 
Shortage of supply — Rise in price. 

The defts., who had contracted to soil to the 
pits, their requirements of magnesium chloride 
over the year 1914 at the price of 03^. per ton, 
to bo delivered in monthly instalments, failed 
to deliver 240 tons. 

In an action for damages for broach of con- 
tract the defts. pleaded that they were entitled 
to suspend delivery under a condition in the 
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SALE^OE GOODS (Contract)— 
contract wMch provided that deliveries may 
be suspended pending any contingencies beyond 
the control of the sellers or buyers (such as 
, . . . war . . . .) causing a short supply of 
labour, fuel, raw material, or manufactured pro- 
duce, or otherwise preventing or hindering the 
manufacture or delivery of the article.” The 
greater part of the supply of magnesium chloride 
available for the British market came from 
Germany. The outbreak of war on Alig. 4, 
1914, put an end to this source of supply, and 
caused a substantial shortage in the supply, with 
a consequent rise in price. The defts., having at 
this date a large number of running contracts for 
the supply of magnesium chloride, immediately 
gave notice suspending delivery to the several 
purchasers, all of whom except the pits, ac- 
qtiieseed in the suspension. Between Aug. 
and the end of the year the defts. were able at an 
increased price to obtain enough magnesium 
chloride to satisfy the pits.’ contract, if they dis- 
regarded their other contracts and the normal 
requirements of their business, but not enough 
to satisfy all their contracts : — 

Meld (by Earl Lo reburn. Viscount Haldane, 
Lord Dunedin, Lord Atkinson, Lord Shaw of 
Dunfermline, and Lord Wrenbury ; Lord 
Finlay L.O. dissenting), that, apart from the 
question of price, the evidence showed a shortage 
in the supply of the article which hindered 
delivery by preventing the sellers from fulfilling 
their obligations to their customers in the 
ordinary course of their business, and that the 
suspension was justified. 

Per Curiam : A rise in price would not in 
itself constitute a hindrance to delivery within 
the meaning of the condition. 

Orderof the C. A. [1917] 1 K. B. 208 reversed. 
Tennants (Lancashiee), Ld. v. Wilson (0. b.) 
& Go. - *• H. L. (E.) [1917] A. C. 485 ; 

86 L, J. (K, B.) 1191 ; 116 L. T. 780 ; 

[19171 W. K. 211 : 33 T. L E. 454 ; 

23 Com. Cas. 41 ; 61 S. J. 675 
Delivery of oversea goods — Exceptions — 
War ” — “ Restraints of princes ” — Rise in 
freight — Vendors not prevented by war from 
delivering — Damages for breach of contract. 

In Nov., 1914, after the outbreak of war, the 
defts., a Spanish co., controlled by a Spanish 
firm, contracted to sell to the pits., Bolckow, 
Vaughan & Co., X<d., a quantity of iron ore to be 
delivered at Middlesbrough during 1915. The 
contract contained the following proviso : “ In 
case of strikes, combinations of workmen, acci- 
dents, war, or any unavoidable total or partial 
stoppage of works or mines, the supply of 
minerals now contracted for may be wholly or 
partially suspended during the continuation 
thereof, and the time for delivery extended pro- 
portionittely. In case of partial stoppage of 
wbrks or mines, delivery to bo pro rata with 
other then existing engagements.” The Spanish 
firm then entered into a freight contract with the 
defts. to carry iron ore from Spain to Middles- 
brough during 1915 at bs. 9d. a ton, the contract 
oontaining an exceptions clause of “ restraint of 
1 After this contract frei^ts rose 

1914, w British 
\ iroed regulations which, caused 


SALE OE GOODS (Contract) — continued. 
delays to shipping. The defts. delivered cargoes 
under their contract in Dec., 1914, and Feb., 
1915, On Feb, 4, 1915, the German Govern- 
ment threatened to sink all British and Allied 
ships in the waters round Great Britain and 
Ireland after Feb. 18, intimating that neutral 
ships might unavoidably suffer; and tbe 
Spanish firm relied on this threat as a reason for 
claiming relief from their contract with the 
defts.^ The threat caused a rise in war insurance 
premiums, but did not affect freights ; and no 
more neutral vessels were sunk in the first three 
months of 1915 than in the last three months of 
1914. In Mar., 1915, the defts. refused to make 
further deliveries until after the war; and the 
pits, treated this as a repudiation of their con- 
tract, and sued the defts. for breach thereof : — 

Held, that the words of the proviso should be 
read as if they were “ In case of strikes, com- 
binations of workmen, accidents, war, or any 
other unavoidable cause, occasioning total or 
partial stoppage of works or mines,” and that 
there was no exception on which the defts. could 
rely as excusing them from the performance of 
the contract. A mere rise in the rate of freights 
was not alone a sufficient excuse for non- 
delivery, and the doctrine of “ frustration of an 
adventure ” had no application to the case. 

Decision of Bailhache J. (85 L. J. (K. B.) 1776) 
affirmed. 

In the second-named case, where the facts 
were very similar, the contract between the 
pits, and the defts., which also was made after 
the outbreak of the war, contained a clause pro- 
viding that “ In the event of a European war, 
restraint of princes or Governments, civil com- 
motions, accidents, strikes, imminent hostilities, 
preventing the carrying out of this contract, and 
all other causes .... beyond the personal con- 
trol of the seller, this contract to be suspended 
during that period at the seller’s option ” : — 

Held, that the defts. had not been prevented 
from performing their contract by restraint of 
princes or any other excepted peril. 

Decision of Bailhache J. affirmed. Bolckow, 
Vaughan & Co. v. Compania Mineea de Siekea 
Meneka. Noeth-Easteen Steel Co. v. Same 
C. A. 86 L. L (K. B.) 439 ; 115 I. T. 746 ; 

33 T. I, R. Ill 

Mines affec^d by tear — Construction. 

By a contract made between the appellants 
and the respondents, the respondents agreed to 
supj)ly the appellants with a certain quantity of 
iron ore of a particular quality, to be delivered 
by instalments as therein provided. The con- 
tract contained a clause that “ In the event of 
war, . . * . affecting the mines, . . . .‘from 
.... which the ore is intended to be worked, 
.... this contract shall, at the option of the 
party affected, be suspended.” Ore of the 
quality contracted for could only be obtained 
from certain mihes in Spain. Those mines did 
a oonsiderabl© trade with Germany, and as a 
result of the outbreak of the European war tins 
trade was entirely stopped, and in consequence 
the mines ceased working when only a part of 
the or© contracted for had been delivered to the 
appellants, and the respondents gave notice that 
the contract was suspended 
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SALE OF 0OOBS (Contract) — contlmed, 

HeUf that the mines were “ affected by the 
war ■within the meaning of the clans© in the 
contract, and that the respondents were entitled 
to suspend the contract, and were not bound to 
apxwopriat© to the performance of that contract 
certain quantities of ore which they had stored 
at the port of shipment. 

Decision of the 0. A. (32 T. L. K. 485)affirmed. 
Ebbw Vale Steel, Ieon and Coal Co. 'o, 
BIacleod & Co. - H. L. (E.) 86 L. J. (K. B.) 
686 ; 116 L. T. 449 ; [1917] W. IT. 109 ; 

83 T. L. E. 268 

Termination. 

See above, Suspension, col. 378. 

Waiver. 

See above, Instalments, col. 377. 

War. 

See above. Dissolution, col. 373, and 
Suspension, col. 378. 

Warranty. 

Bee Conteact, col. 111, and CouNTy 
Court, col. 120. 

Written Contract. 

See above. Custom, col. 309, and 
Rescission, col. 378. 

SALE OE EETITEN — Jewellery consigned 
abroad on. 

See Insurance (Loss), col. 205. 

SALVA0E — Appraisement — Value of salved 
ship. 

See Shipping, col. 416. 

— Freight. 

See SHiPPma, col. 414. 

SAMPLE — - Milk — Taken “ course of 
delivery.” 

See Adulteration, col. 5. 

SANDHILLS—Seashore. 

See Sewers, Commissioners of, 
col, 390. 

SCHEME—Charity— Christ’s Hospital. 

See Charity, col. 81. • 

SCHOOL. 

Bee Education. 

SCOXLAKB-^-Law of. 

See Water, col. 454. 

SEA DEFENCE EATE. 

See Bates, col. 345. 

SEA EISK. 

See Shipping, coL 404. 

SEAMAN. 

, See Shipping, coL 417. 

SEASHOEE — Sandhills adjoining — Owneiship 
of. 

See Sewers, Commissioners of, 
col. 390. 


SECEETAEY OF STATE — ^Alien — Deport|ition, 
Bee Alien, col. 9. 

— British subject — lutemment order. 

See Emergency Legislation, col. 161. 

SECDEED CEEDITOE. 

See Bankruptcy, col. 63. 

SECDEITIES — ^Loan of, to Treasury. 

See Capital or Income, col. 76. 

SECDEITY FOE COSTS. 

i See Arbitration, col. 26, and Prize 

I Court, col. 331. 

I SEDDCTION — Loss of service — Case for jury 
where constructive service of child to parent is 
alleged. 

A., a minor daughter of B., was employed 
as a general servant by G. On account of an 
ailment, by arrangement with her mother, she 
was sent home for a week for treatment, and 
during that time was seduced. Having returned 
to her mistress C., the latter dismissed her on 
her pregnancy becoming apparent. A, returned 
to her mother, who, being in poor circumstances, 
subsequently sent her to the' union, in the 
infirmary of which she was confined : — 

Held, that during the week when A. was 
seduced she might be deemed to be in the 
service of her mother, and that the confinement 
in the union was such an interference with B.’s 
right to her service as to support the damage 
necessary to complete the cause of action. 

The authorities in reference to seduction 
where there may be two contemporaneous 
services considered. Bent t?. Maguire 

C. A. (Ir.) [1917] 2 1. E. 69 

SEIZDEE — ^Prize Court. 

See Prize Court, col. 324. 

SELANGOE. 

See Straits Settlements, col. 427. 

SEPAEATION DEED — Action for rescission 
on ground of fraud. 

See Husband and Wife, col. 193. 

— Divorce. 

See Divorce, col. 148. 

— Donee of power of appointment party to 

deed for special purpose — Effect of 
recital — Belease of power by implica- 
tion. 

See Power of Appointment, col. 309. 
Eushand and wife — Invalidity of marriage — 
Whether deed void. 

The deft, had not heard of her first husband 
for some years, and the pit., believing that she 
was a wiclow, went through a form of marriage 
with her. Afterwards the parties entered into 
a deed of separation, under which the pH. 
allowed the deft. 300L a year. At the date of 
the deed neither party believed that the deft.’s 
first husband was alive, but in fact he was alive 
at that date : — 

Held, that as the deed was based on the 
existence of a valid marriage, the deed was void. 

Calloway v. Calloway, 30 T. L. B. 53 1 , applied. 
Law V. Habraoin - Peterson J. 33 T. L. E. 
381 ; 116 L. T. 393 ; [1917] W. N. 193 ; 

61 S. J. 646 
H 


G.O.D. 



( 384 ) 


( 38B ) THE COMPLETE CUEEENT DICEST, 1917. 


SE^tlSSTEATIOir — Writ of — Leave to issue — 
Ambassador. 

Inters! AT£O iY*\L Law, col. 216. 

SEEVAHT—Oarrier—Tlieft. 

Sec Oaerieb, col. 78. 

' — Master and. 

See Master and Servant and 
Woekmijik’s Ooairensation. 

SEEYAHTS — Legacies to testator’s. 

See Wild, col. 403. 

SEEVICE (CONTEACT). 

See Education, col. 153, and Work- 
men’s Compensation, col. 517. 

SEEVICE (EOTICE) — Licence-Intention to 
oppose renewal of. 

See Licensing Acts, col. 252. 

— Rating — Post. 

See Rates, col. 345. 

SERVICE (PROCESS)— Admiralty— Registrar. 

See Shipping, col. 392. 

— Case stated — Notice of appeal. 

See Army, col. 35. 

Statement of claim — Default of pleading — 
Judgment — Substitution of service — Solicitor with-- 
drawing appearance — Service of notice of motion. 
Whore the deft.’s solicitor writes to the plt.’s 
solicitor withdrawing from the case after appear- 
ance, the Court will deem personal service of the 
statement of claim upon the deft, good service 
for the purpose of enabling judgment to be 
marhed, In default of defence. Wall v, Carew 
Div. Ct. [1917] 2 I. E. 94 

SET-OEE — Claim for price of goods sold — 
Breach of warranty. 

See County Court, col. 120. 

Costs— SoUciior'^s lien — Independent proceed- 
ings in King^'s Bench Division and in King'^s 
Bench Division {Bankruptcy) — Jurisdiction to 
allow set-off — Practice — B, S, G. (If,), 1905, 
0. LAT., r, 18. 

The pits, brought an action in the K. B. D. 
against the deft,, and obtained judgment against 
him for 651 and costs 67Z. 11a 8t?., making in all 
the sum of 1221. 11a Sd. Subsequently the 
pits, brought a debtor’s summons in the K. B. B. 
(Bankruptcy) claiming the said sum of 
122Z. 11a Sd. The debtor’s summons w^as dis- 
missed, with costs amounting to 40Z. 11a Id. 
On an application in the K. B. B. (Bankruptcy) 
by the deft.’s solicitors for a charging order on 
the said sum of 40k 11a 7d., and a cross-applica- 
tion by the pits, asking for liberty to set off the 
said, sum of 40k 11a 7d. against an equal portion 
of the sum and costs recovered in the action : — 
BeUf that the Court had a discretion to 
allow a set-off. 

Beld» also, that the Court ought to allow the 
set-off, notwithstanding the deft.’s solicitors’ 

; I liraoj 

' Meid y. Cupper [1915] 2 B. 147 and 
r. Leith [1916] 2 Oh. 168, followed. 

„ ' - Pim J. [1917] 2 1, E. 268 


SETTLED LAND — Infant tenant in tail in 
possession — Duty of trustees to let and manage — 
Tiile deeds — Conveyancing and Laiv of Property 
Act, 1881 (44 <5 45 Vkt. c. 41), a 42. 

In re Lethbridge. Couldwell v. Leth- 
bridge - - Neville J. [1917] W. H. 243 ; 

61 S. J. 630 

Iri sh estates— Capital mmieys — Improvements 

— Pf'mcipal mansmi-house — Appointment of 
trustees for purposes of Settled Land Acts — Juris- 
diction of High Court in England — Discretion — 
Settled Land Act, 1882 (45 c&J40 Vkt c. 38), 
sa 25, 26, 38, m— Settled Land Act, 1890 (53'd? 
54 Vief. c. 69), a 13 — Trustee Act, 1893 (56 c6}*57 
Viet c. 53), ss. 25, 41, 47, 52 — Trustee Act, 1893, 
Amendment Act, 1804 (57 Vkt. c. 10), a 2. 

Whether the High Court of Justice in Eng- 
land has or has not jurisdiction, under the 
Settled Land Acts, to deal with applications to 
appoint trustees of soUlomonts of land in 
Ireland, and to sanction improvements in Irish 
landed properties, it recognizes that the proper 
Court to deal with these matters is His Majesty’s 
High Court of Justice in Ireland, and not the 
English Court. In re Charteris. Charteris 
V, ICenyon - Sargant I. [19171 2 Ch. 257 ; 

116 L. T. 718 ; [1917] W. N. 129 ; 

61 S. J. 415 

Jointure charged by the settlementfon part of 
the estates — Sale of that part — Potver of tenant for 
life to transfer jointure to unsold part of estates — 
Settled Land Act, 1882 (45 46 Fick c. 38), 

6, 20. 

In re Knight's Settled Estates 

Neville J. [1917] W. N. 853 ; 62 B. J. 141 

— Lunatic — Committee — Exercise of powers 

of tenant for life. 

See Ireland, col. 229. 

Poivers — Bemainderman in fee in possession 

— Portions terms — J oiniress — ‘ ‘ Settlement ’ ’ — • 
“ Tenant for Ufe^^ — Settled Land Act, 1882 (45 ds 
46 Viet, c, 38), a 2, suh-ss, 1, 5. 

In 1894 lands were by deed settled to the use 
of A. for life, remainder to the use of B. (the 
eldest son of A.) in fee simple if he should sur- 
vive A., with powers for A. to create portions 
terms for his younger children and for B. to 
jointure any wife and to create portions terms for 
his younger children. In 1896 B. married, and in 
exercise of hi^ power by deed charged a jointure 
for his wife and created a portions term for his 
younger children. In 1916 A, died, having in 
exercise of his power created portions terms for 
his younger children, and B. became tenant in 
fee simple in possession subject to the several 
portions terms and the jointure : — 

Held, that, in tho events which had happened, 
the lands stood limited to or in trust for persons 
by way of succession under the deed of 1894, 
which constituted a “settlement” within the 
definitions in s. 2, sub-s. 1, of the Settled Land 
Act, 1882, 

In^ re Mundy and Bopefs Contract [1899] 1 
Oh. 275 followed. 

Bdd, also, that B. was tenant for life of the 
settlement within the meaning of s. 2, sub-s. 5, 
of the Act, and could exercise all the powers of a 
tenant for life under tho Act. 

In re Marshall's SeUtemmt [1905] 2 Ch. 325 
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settled LAm—eiufimwd, 

fnllowcd. In re Mokckton’s Settlemiskt. 
MoNCETosf V. Galbeb - - - I'eville L. 

[1917] 1 01i. 224 ; 86 L. T. (Cli.) 187 : 

115 L. T. 899 ; [1916] W, 413 

SETTLED LEDACy—Death duties. 

Will, col 467. 

SETTLEMEITT (BOOK LAW). 

6'ee Poor Law, coi, 306. 

SETTLEMENT (PEOPEETY). 

After -cucqmred Property, col. 385. 

Banhrupicy. See Banrbfptcy. 

Capital or Income. See Capital or 
fecOME. 

Conversion, col. 387. 

Heirlooms. See Heirlooms. 

Marriage, col. 387 

Povjer of Appointment, coL 387. 

Meal Estate, col. 388. 

Shares. See Capital or Income. 

Tenant in Tail. See Tail, TexN-axt in.' 

Trust, coL 389. 

Voluntary, col. 389. 

Will SeeVIiLL. 

After-acquired Property. 

Covenant to settle — Chattels excepted — Share of 
personalty under intestacy — hUere’^t of next of kin. 

By a post-nuptial settlomont, dated in Oct., 
1908, a husband and wife covenanted that each 
of thorn would bring into settlement and make 
over to the trustees or trustee aU the property 
of every kind (property consisting of a life 
interest or of income only or being of a value 
not exceeding 200L and furniture, plate, jewels, 
and other chattels of personal, domestic, or 
household use excejjted) to which they should 
respectively during their joint lives thereafter 
become entitled in possession by virtue of any 
gift or devise or bequest by will or under any 
settlement, or by virtue of any intestacy or 
other succession, the same to be held upon the 
trusts therein mentioned. In ^n., 1015, the 
husband’s brother died intestate, and thereupon 
the husband became entitled as one of his next 
of kin to a one-sixth share of his personal estate, 
which before realization included pictures and 
furniture of considerable value. The pictures 
and furniture were sold in due course of adminis- 
tration, and in Aug., 1915, the husband executed 
an assignment to the trustees of the post-nuptial 
settlement of ail his share and interest in the 
personal estate of his brother as one of tho next 
of kin. In an action lirought by the husband 
to rectify the deed of assignment by limiting the 
assignment to so much of such interest as he was 
in fact bound to assign under the post-nuptial 
settlement : — 

Held, that the husband’s only right at the 
moment of his brother’s death was to have the 
administration of his estate oarriocl out, the 
estate ascertained and realized wholly or so far 


SETTLEMENT (PEOPEETY) (After-Squired 
Vvopexty^—coiitinued, 

as was necessary, and then, subject? to payment 
of debts and administration expenses, to have 
paid to Mm one sixth of tho not proceeds, with 
no right of property in or right to claim any part 
of the estate in specie prior to realization. 

Dictum of Lord Davey in Lord Sudeley v. 
Aft-Gen. [1897] A. 0. 21 followed. 

Held, therefore, that the whole of the interest 
was bound by the covenant, and that, apart 
altogether from otiicr di/Ficulties, there was no 
case for rectification. 

The decisions in Cooper v. Cooper (1874) 
L. R. 7 H. L. 53 and Lord Sudeley v. Ait -Gen. 
[3897] A. 0. 11 are reconcilable on tho ground 
that the interest of one of tho next of kin in an 
intestate’s estate, although sufBciently specific 
to raise a case of election, representing as that 
interest does ail tho money’s worth of the pro- 
perty comprised therein, is not sufficiently 
specific, apart from agreement with the other 
next of kin, where there are more than one, to 
enable any one of tlicm f.o claim ns his own any 
particular article from the administrator. 
Vanneok t). Benh^vm - - Younger 

[ 1917] 1 Ch. 60 ; 86 L. J. (Ch.) 7 : 115 
I. T. 588 ; [1916] W. N. 319 

Coveaani to setfh — Exception — Property which 
donor e.vprosses intention to exempt — Gift for 
pur'posR inconsistent vnth scitlewent. 

Whore a covenant to settle after-acquired 
pro]3ort5^ contains an exception of any pro- 
perty as to wdiich in the instrument under which 
it is acquired .... an intention is expressed 
that it shall be exempt from this present cove- 
nant or from any provision of a like nature ” 
a gift for a declared purpose wholly inconsisleiit 
with its application under tho covenant is 
within the excex>tion, whether the donor is 
a-ware of the covenant or not. 

Thornton v. Bright (1836) 2 r\Iy. & Or. 230, 
231, 255, applied. In re 'JhioriN’E. 'Phorne 
y. CjAMPBF;LL-rREST(^K - Astburj J. [ 1917] 

1 Oh. 360 ; 86 L. J. (Oh.) 261 ; 116 L, T. 540 ; 

[1917] W. N. 50; 61 S. L268 

Covenant to settle — HusbandHs and wife's funds 
— Gift by husband to wife — Volunteers — Next of 
kin — Trustees not bound to enforce coimiant. 

A marriage settlement made in 1SS7 con- 
tained a covenant to settle the wife's after- 
acquired property upon the trusts of the wife’s 
funds, which wore in the usual form, and an 
agreement by tho husband to settle any sums 
to which ho bocamo entitled un«lcr tho will of 
his father. By a deed of gift in 1004 certain 
interests in reversion belonging to tho husband 
were assured by him absolutely to his wife. Tho 
husband was also entitled to a one-third share 
in two sums of 9000L and 4700L appoint«Rl fco 
him by the will of Ms father in exercise of a 
special power of appointment contained in a 
deed of family arrangement come to in 1889. 
Tho share of the DOOOL fell into possession in 1 891 
on tho death of his father, and was paid to him, 
unknown to the trustees of Ms marriage settle- 
ment, and spent. Tho interests given by tho 
husband to the wife and his share of the I700L 
came into possession in 3916 on the death of tho 
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SETTIilMEHT (PEOPEETY) (After-acquired 
Property) — contlmted, 

husband’s nrothor, and wore now outstanding 
in tho trustees of his parents’ settlement and of 
the deed of family arrangement respectively. 
The husband died in 1907, and there was no 
issue of the marriage. Subject to his widow’s 
life interest in both funds, tho ultimate residue 
of tho wife’s fund was held in trust for her 
statutory next of kin, and the husband’s fund 
was hold in trxist for him absolutely. The widow 
was also tenant for life under her husband’s will 
Upon a summons by the trustees of the 
marriage settlement to have it determined 
whether those interests and funds were caught 
by the provisions of the settlement, and, if so, 
whether they should take proceedings to enforce 
them 

Held, (L), that they were caught by the 
covenant of the wife and the agreement by the 
husband respectively ; but 

Held, (2.), that the trustees ought not to 
take steps to recover any of them. In the case 
of the wife’s fund her next of kin were volunteers, ^ 
who could neither maintain an action to enforce 
the covenant, nor for damages for breach of it, 
and the Court would not give them by indirect 
means what they could not obtain by direct 
procedure. 

In re HAngibau (1880) 15 Oh. B. 228 
followed. In re Prycb. Nevill v, Pbyoe 
Eve J. [19171 1 Ch, 234 ; 86 L. J. (Ch.) 383 ; 

116 L. T. 149 ; [1917] W. N. 13 ; 

^ 61 S. J. 183 

Bankruptcy. 

See Bankruptcy, coL 60. 

Capital or Income. 

See Capital or Income, col. 77. 

Conversion. 

Trust for sede with the consent of tenant for 
life — Mection — Reconversion, 

In re Epennell’s Settlement. Weight v, 
HoltoxN - - Neville J. [1917] W. N. 343 ; 

34T.L. E.86,- 62 S. J. 103 
See Conversion, col. 113. 

Heirlooms. 

See Heirlooms, col. 137, 

Marriage. 

See above. After-acquired Pi-operty, 
col. 385, and Bankruptcy, col. GO. 

Power of Appointment. 

— Children. 

See Power of Appointment, col. 
309. 

Power of advancementr^^^ Expectant presump- 
Um vested or appointed share ” — Appointment to 
child for life with defeasible remaM&r to chiMs 
issue — Contingent aosoluie interests of child — 
Power to advance child. 

A special power in favour of issue oontained 
M a marriage settlement was exercised in favour 
4t W plt.s the only cl^d of the 
: following: — income 


SETTLEMENT (PEOPEETY) (Power of Appoint- 
ment) — continued, 

of the settled fund, after her father’s death, to 
tho pit. for life ; after her death the capital 
to her children living on a day named or -who 
should before such day attain twonty-one, or 
being female marry ; but such trust for her 
childrou was not to take effect if the pit. 
was liv^ing and under iift3r.two j^oars of ago on 
the day named, in which event she was to take 
the whole fund absolutely. Subject as afore- 
said, the settled fund was appointed to the 
pit. absolutely ; the appointment, however, was 
not to take effect unless and until tho pit. 
attained twentj’^-ono. 

There was a poTver of advancement in tho 
usual form in the settlement to the extent of 
one half of “the expectant or presumptive or 
vested share ” of any child, or “ the appointed 
share” of any child or grandchild of the marriage. 
The appointment contained a power of advance- 
ment in respect of “ tho expectant or presump- 
tive or vested share” of any child of tho pit., 
but no provision for her advancement ; — 

Held, reading the appointment into tho 
settlement, that the advancement clause in tho 
settlement was only exercisable in favour of the 
persons who next under the provisions of tho 
settlement were or would be entitled to an 
expectant, presumptive, or vested share of the 
corpus, and did not apply to a person who might 
become entitled to the corpus upon failure of the 
prior trusts ; and that the power of advance- 
ment in the settlement was not available for tho 
purpose of providing funds out of capital for 
the benefit of the pit. In re Winch’s Settle- 
ment. Winch v. Winch - - Peterson I. 

[1917] 1 Ch. 683 ; 86 L. J. (Ch.) 403 ; 

116 L. T. §89 ; [1917] W. N. 102; 

33 T. L. E. 213 

— Special power — Will, 

See Power of Ai»fointment, col. 308. 

Eeal Estate, 

No ioords of limitation — Equiiabh estates m 
fee simple. 

By a voluntary settlement made in 1869 
the settlor (after reciting that ho was seised of 
or entitled to tho hereditaments thereinafter 
described for an estate of inheritance in fee 
simple in posression, and that, in consideration 
of tho natural love and affection which ho bore 
towards his wife and children, he was desirous of 
conveying tho same to the uses, upon the trusts 
and with and subject to the powers and pro- 
visions thereinafter declared) granted unto the 
trustees therein named, their heirs and assigns, 
certain fi?oehold hereditaments and all tho 
estate, right, title, property, claim, and demand 
of the settlor in, to or out of the same heredita- 
ments, to hold the same unto the trustees and 
their heirs, to the uses and upon the trusts 
thereinafter declared (that is to say) upon 
certain trusts in favour of tho settlor and his 
wife during their joint lives and the life of the 
survivor, and subject thereto upon trust for 
such one or more of their children as they should 
by deed jointly appoint, and in default of such 
appointment as the survivor of them should 
by deed or will appoint, and in default of such 
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SETTLEMENT (PBOTEETY) (Beal Estate) — 

continued, 

appointment, then in trust for all their children 
who being sons should attain twenty-one or 
being daughters should attain that age or marry 
in equal shares, the shares of dau^ters to be 
for their separate use. The settlor empowered 
the trustees to apply “ the annual income of 
the share or fortune ” to which any child should 
for the time being be entitled in expectancy for 
his or her maintenance, and further empowered 
them to sell the hereditaments and invest the 
moneys to arise from such sale and stand 
possessed of the investments and the income 
thereof upon the trusts thereinbefore declared 
of the hereditaments : — 

EtU, that under the trust in default of 
appointment the children were entitled to 
equitable estates in fee simple notwithstanding 
the absence of express words of limitation. In re 
Gillies’ Settlement. Archer v, Penney 

Eve J. [19171 2 Ch. 205 ; 86 L. J. (Ch.) 769 ; 

117 L. T. 338 ; [1917] W. N. 206 

Shar«s. 

— Now shares issued — Capital or income. 

See Garital or Income, col. 77. 

Tenant in Tail. 

— Disentailing deed — Protector of the settle- 

ment— “ Owner of prior estate 

“ Bare trustee.” 

See Tail, Tenant in, col. 429, 

Trust. 

Eesulting, 

An appeal from an order of the 0. A. in Ire- 
land affirming a judgment of the M.B. upon 
the construction of a settlement, reported sub 
nom. In re Boyd^s Trusts, Devereux v. Calm 
[1916] 1 1. B. 121. 

The H. L. dismissed the appeal. O’Connor 
f?. Tanner - - H. L. (I.) [1917] A. G. 25 ; 

[1917] 1 1. B. 56 

See Trust, col. 444. 

Voluntary. 

Covenant to pay off mortgage — General power 
of appointment — Power of revocation— -Under- 
taking by settlor to transfer ^operty in satisfaction 
of covenant — Acceptame on behalL of trustees — 
Consideration — Death of settlor before transfer — 
Imperfect gift — No claim by executors— Legal 
interest got m by trustees — Subsequent claim by 
executors, 

A voluntary settlement of various properties 
numbered consecutively contained a covenant 
by the settlor to apply specific funds in the dis- 
charge of a mortgage on the property numbered 
8 to the intent that property 8 might be held on 
the trusts of the settlement free of the mortgage. 

The trusts of the settlement were “ for such 
persons and for such purposes and generally in 
such manner ” as the settlor should from time 
to time during Ms lifetime in writing direct, and 
subject thereto upon trust for certain bene- 
ficiaries after his death. The settlement con- 
tained the usual power of revocation by deed. 

Instead of paying ofi the mortgage on 
property 8 the settlor applied the specific funds 


SETTLEMENT (BBOBEBTY) (Voluntaiir) — 
mitimed, 

in purchasing three reversions which he subse- 
quently arranged with the trustees’ solicitor to 
put into settlement in satisfaction of his cove- 
nant. 

By a letter of directions drafted by the 
trustees’ solicitor and subsequently con&med 
by deed poll the settlor directed the trustees to 
: hold property 8 subject to the mortgage, in lieu 
of the same being paid off by him, anoL subject 
to that mortgage he directed them to hold the 
said premises upon the trusts of the settlement, 
and he thereby undortooh to assign the three 
reversions to the trustees upon the trusts of the 
settlement. 

This undertaking was accepted by the 
trustees’ solicitor on behalf of the trustees in 
satisfaction of the covenant. 

The settlor died five months later without 
having assigned the second and third reversions, 
but his executors, not realizing that there could 
be any possible doubt as to the effective opera- 
tion of the letter of directions, treated them as 
belonging to the trustees, who paid the policy 
premiums on both reversions, and in the case of 
the third reversion paid off a mortgage and took 
a reconveyance from the mortgagee. 

Nine years after the settlor’s death the 
executors claimed the second and third reversions 
on the ground that the settlor’s undertaking to 
assign them was only an imperfect voluntary 
gift. They offered to redeem any mortgage 
that the trustees had paid off. The trustees 
thereupon brought this action for a declaration 
that the two reversions belonged to them : — - 
I Held, that the settlor had shown no intention 
: of revoking his voluntary covenant, but merely 
intended to satisfy his liability thereunder by 
undertaking to assign the three reversions, and 
the acceptance by the trustees’ solicitor of that 
undertaking in satisfaction of the voluntary 
covenant was sufficient consideration to support 
the letter of directions and the undertaking 
therein contained. 

Ex parte Berry (1812) 19 Ves. 218 applied. 

Semble, even if the undertaking had been 
purely voluntary, and as such an imperfect gift, 
the trustees could have held their legal interest 
in the third reversion against the executors. 

Strong v. Bird (1874) L, B. 18 Eq. 315, 318, 
discussed. Carter v, Hxjnqereobd 

Astbury J. [19X7] 1 Ch. 260 ; 86 L. J. (Ch.) 

162 J 115 L. T. 867 

Will. 

See Will, col. 465. 

SEVEBANCE — ^IVIunicipal district. 

See Canada, col. 69. 

SEWEB. 

See Local Government, col. 263, and 
Nttisanob, col. 292, 

SEWEBS, COMMISSIONEBS OF—Seashore— 
Sandhills adjoining shore — Ownership of—Smd^ 
hills -under “ view, cognizame, or management ” 
of Commissioners of Sewers—Sewers Act, 1833 
(3 ci- 4 Will, 4, c, 22), 10, 47. 

^ Sandhills formed by the forces of nature 
above high-water mark adjoining the shore at 
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SllpRS, COMMISSSOHEES O'S^coMbmcd. 
Mablotliorpc, wliich sorvod as a protection 
against ti^p inroads of the sea, wore subject to 
the Jurisdiction of the Cominrs. of Sowers, who, 
from time to time, repaired tbo same and on 
which they refused to allow the erection of any 
permanent structure without their licence. The 
Commrs., however, made no claim to the owner- 
sliip of the sandhills except in places whore they 
had erected toolsheds and where they had 
executed works of a permanent character. The 
pits., as the owners of adjoining inlands, claimed 
to be the owners of the sandhills. The con- 
veyance to them of the adjoining inlands made 
no mention of the sandhills, but they had exer- 
cised certain acts of ownership thereon : — 

EbM — (1.) that although the sandhills were 
under the “ view, cognizance, or management ’’ 
of the Commrs. of Sewers within the moaning of 
that expression in s. 47 of the Sewers Act, 1833, 
that section did not vest the property in the 
sandhills in the Commrs. ; (2.) that the 
grant to the pits, of the adjoining inlands did 
not pass the property in the sandhills; but 
(3.) that the pits, had acquired a title by pre- 
scription to the sandhills by exercising acts of 
ownership thereon, notwithstanding the fact 
that the Commrs. of Sewers had refused to_ 
allow them or their lessees to erect permanent i 
stractures thereon without licence. ! 

Straoey v. Nelson (1844) 12 M. & W. 535! 
followed. I 

West Norfolk Fcmiers^ Manure Go. v. Arch- \ 
dale (1886) 16 Q. B. D. 754 distinguished. | 
Nesbitt v, Mablethobbe TJ. B. 0. 

Bailhache J. [1917] 2 K. B. 668 ; 86 L. J. 

(K. B.) 1401 ; 16 L. G. E. 647 ; 
11711.1.365; 81 J. P. 289 

SHAEES-— Charging order on. 

See Emeboenoy Legislation, col. ICO. 

— Company. 

See Company, col. 95. 

— Partly paid up — ^New shares issued — Call — 

Bonus. 

See Capital oe Income, col. 77. 

— Transfer, 

See Company, col. 96, 

SHELLEY’S CASE—Rule in. 

See Will, col. 469. 

SHIP. 

See Shipping and Prize Court. 

SHIPPING. 

Admiralty Jurisdiction, col 392. 

BiU of Lading — 

O'hart&r'i^aTty, col ?93. 

Nxceptiona, col 393. 

Barter A ct. See above, Exceptions, 

Liberty to Overcarry and Tran^ip, 
col 396. 

MeguisUion by AdmiraMy, cot 395# 
‘'"v ' of Weighty cot 396. 


S'KWnm--coMmied, 

Charterparty — 

Alien Emmy, col 397. 

Afbiimlion Clause, col 397, 

Cessation of Hire, See below, 
Hire, 

Demurrage, col 308. 

Frustration of Adventure, col 401. 

Guarantee, col 402. 

Hire, col 403. 

Insurance, col 404. 

Requisition by Admiralty, col. 404. 

Resit aint of Princes, col 407. 

War Risks, Loss by. See Interest. 

Collision — 

Anchored Ship, col 409. 

Compulsory Pihiage, col 410. 

Crossing Rule, col, 412. 

Damages, col 412. 

Dropping Pilot, col, 418- 

Loss of Life. See above, Dam ages . 

Navigating without Lights, col 413. 

Compulsory Pilotage, See above. 

Collision. 

Demurrage, col 414. 

Factory, col 414. 

Freight, col 414- 

Qeneral Average, col, 415. 

Insurance, col, 415, 

Maritime Lien, col, 415. 

Pilot, See above, Collision. 

Prize Court, See Prize Court, 

Salvage, col 416. 

Seaman, col 417. 

j War, See above, Charterparty. 

j Admiralty Jurisdiction. 

Damages for breach of charterparty — Action 
in rem against proceeds of sak of ship — Action 
begun in Gity%f London Court — Proceeds in High 
Court — Transfer ^ to High Court — No original 
jurisdictio7i in High Court — Service on registrar — 
County Courts Admiralty Jurisdiction Amend-^ 
ment Act, 1869 (32 <& 33 fid c. 51), ss. 1, 3. 

By virtue of ss. 1 and 3 of the County Courts 
Admiralty Jurisdiction Amendment Act, 1869, 
a county court possessing admiralty jurisdiction 
has jurisdiction to entertain an action in rom 
for breach of charteparty. There is no similar 
jurisdiction in the Admiralty Bivision of the 
High Court. 

An actiPn in rem for damages for breach of 
charterparty was begun in the City of London 
Court against the owners of the proceeds of 
sale of the sailing vessel M,, now in the High 
Court of Justice, Admiralty Bivision, within the 
jurisdiction of this Honourable Court.’* The 
summons was served on the Admiralty Registrar 
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SHITPIK0 (Admiralty Jurifidiction) — contimed, 
as tlie custodian of the proceeds, and by a 
summons taken out in the Admiralty Division 
of the High Court the action was forthwith 
transferred to that Division : — 

Held, (L) that, although the ship had been 
sold before the institution of the action, the pro- 
ceeds represented the res and the City of London 
Court had furisdiction to entertain an action 
against the proceeds notwithstanding that they 
were in the High Court ; (2.) that service on the 
Admiralty Registrar was good service and in 
accordance with admiralty practice ; and 
(3.) (following The Swm (1870) L, R. 3 A. & E. 
314) that the Admiralty Court by transfer 
acquired jurisdiction to hear and determine the 
action although it could not have been instituted 
there originally. The Mooteosa 

Evans, Pres. [1917] P. 1 ; 86 L. J. (P.) 83 ; 

116 I. T. 383 ; [1916] W. K. 370 ; 

S3 T. L, R. 33 

Bill of Lading. 

Chcifterparty. 

Bill of lading to be “ conclusive proof of cargo 
shipped ” — Condition m bill of lading that 
^^iceight, c&c., nnhiown ” — Estoppel. 

By charterparty it was provided that][a 
steamer should load a cargo of sugar in bags 
and proceed to one of several named porta and 
there deliver it. A clause of the charterparty 
provided : “ The captain to sign Eastern trade 
bills of lading, which are to bo deemed con- 
clusive proof of cargo shipped, and their con- 
ditions to form part of this charterparty.” The 
captain signed a bill of lading for a specified 
number of bags of sugar, one of the exceptions 
and conditions of the bill of lading being 
“ weight, measure, quality, contents and value 
unknown ” ; the bill of lading also contained 
the clause “ freight and all other conditions and 
exceptions as per charterparty.”* At the port 
of discharge there was a shortage in the number 
of bags of sugar, but evidence was given that 
ail the bags placed on board had been de- 
livered : — 

Held, by Lush J., that the bill of lading was 
conclusive only as to the number of bags in the 
sense of skins or receptacles and not as to their 
contents. 

HeU, by the 0. A., that ^^he conclusive 
evidence clause of the charterparty was not 
incorporated in the bill of lading, and that the 
shipowners were not estopped from showing 
that all the ba^ of sugar shipped on board had 
been in fact delivered. Hogaetii Shipping Go. 
V. BlyTH, GeEENE, JoHBDAm & Co. - C. A. 

[1917] S K. B, 534 ; 86 L. L (K B.) 1426 ; 

* 117 L. T. 290 ; 33 T. L. R. 429 ; 

22 Com, Gas. 334 ; 61 S, IT. 544 

Etreeptions. 

General ship — Loading at different ports — 
Might to re-stow cargo — Landing cargo for pur- 
pose of re-stowing — Cargo damaged while on quay. 

The pits, shipped in London certain mining 
machinery on board the defts.* steamer Denby 
Orange for carriage to Buenos Aires via Newport 
under a bill of lading which gave the steamer 
liberty to proceed to and stay at other ports for 


SHIPPING (Bill of Lading)— ^ 
loading or discharging cargo. Tim bill of lading 
excepted liability for loss or damag^arising from 
(inter alia) breakage. The Denby Orange was a 
general ship carrying cargo for various ports in 
the River Plate. She loaded cargo at Amtwerp 
and proceeded to London, where she took on 
board the pits.’ machinery and other cargo. 
She then proceeded to Newport, where she was 
to load a large quantity of cargo. It was found 
necessary at Newport for the safe stowage of the 
cargo and for the proper trim of the ship that two 
large cylinders, part of the pits.’ mining ma- 
chinery, should foe taken out of the hold in which 
they were stowed and re-stowed in another hold, 
and for this purpose they were placed temporarily 
on the quay. The evidence showed that such 
a dealing with a portion of the cargo in the case 
of a general ship like the Denby Orange, which 
was intended to load and discharge cargo at 
various ports, was quite usual. One of the 
cylinders wldie on the quay was damaged : — 

Held, that in removing the cylinders from the 
hold in which they had been stowed with a view 
to stowing them in another hold, and in the 
meantime temporarily placing them on the quay, 
the defts. did not commit any breach of their 
contract of carriage, and were therefore pro- 
tected by the exceptions in the bill of lading. 
Beuce Maeeiott & Co. v. Houlbee Line, Lb. 

C. A. [1917] 1 K. B. 72 ; 86 L. J. (K. B.) 509 ; 

115 L. T. 846; 22 Com. Gas. 116 ; 

[1916] W. N. 375 ; 61 S. J. 98 

Harter Act — Limitation of liability — Goods 
above a certain value — Inconsistency — Construe^ 
tion. 

Goods were shipped under a bill of lading 
expressed to foe subject to all the terms and 
exceptions of the Harter Act, an Act of Congress 
of the United States which makes it unlawful for 
the owner of any vessel to insert in any bill of 
lading any clause whereby he is relieved from 
liability for loss or damage arising from negli- 
gence, fault, or failure in proper loading, 
stowage, custody, care, or proper delivery of 
merchandise, and makes null and void and of 
no effect all clauses of such import inserted in 
bills of lading. The bill of lading contained a 
clause to the effect that the shipowner would not 
bo accountable for any one package which was 
of a value of more than 100/. unless the value 
thereof was declared and extra freight agreed 
upon and paid. The shipowner failed to deliver 
one package worth more than 100/, The value 
thereof h^ not been declared, nor had extra 
freight been agreed upon or paid. In an aotic n 
by the owner of the package to recover its value 
from the slripowner, who relied upon the clause : — 

Held, that the clause was inconsistent with 
the Harter Act and must be treated as null and 
void. 

Calderon v. Atlas Steamship Co. (1897) 170 
U. S. 272 considered. 

Morris v. Oceanic Steam Navigation Go. 
(1900) 16 T. L. R. 633 distii^ished. 

Anthony Hobbeen & Sons, Lb. v. Common- 
wealth ANB Dominion Line, Lb. 

Horridge J, [1917] 2 K. B. 420 ; 86 L. J. 

(K. B.) 1048 ; 22 Com. Cas. 285 ; 

116 L. T. 501 ; 33 T. L. R. 344 



( 395 ) 


THE COMPLETE CUEBENT DIGEST, 1917. 


( 39G ) 


SHIPPpS'0 (Bill of Lading)— 

Barter Act. 

f' 

See above, EQ‘ceptione, col. S94. 

Liberty to Overcarry and Tranship. 

31 ail steamer — Steamer arriving at port of 
dcslinatlon of goods — Goods over carried and lost 
a] ter transhipment — Liability of shipowners. 

3'he 3 >lfcs. shipped at Sydney on board the 
defts’ mail steamer MooUan a quantity of lead 
for delivery at Colombo under a bill of lading 
which exempted the defts. from liability for 
loss due to, inter alia, perils of the seas, and which 
also contained the following clause : “ The com- 
pany are to be at liberty to carry the said goods 
to their port of destination by the above or 
other steamer or steamers .... proceeding 
either directly or indirectly to such port, and 
in so doing to carry the goods beyond their port 
of destination, and to tranship or land and store 
the goods either on shore or afloat, and reship 
and forward the same at the company’s expense, 
but at merchant’s risk.” When the Mooltan 
arrived at Colombo riots had broken out there, 
which seriously interfered with the employment 
of coolie labour and the use of lighters into which 
cargo had to be discharged, and in consequence 
of these difficulties and the exigencies of the 
mail service the Mooltan left Colombo without 
having discharged the pits.’ lead, and proceeded 
to Bombay to get the Indian mail there. The 
MooUan wmuld have been seriously delayed if 
she had waited at Colombo to discharge the 
pits.’ lead. At Bombay the lead was tran- 
shipped into another steamer, which, while 
taking it back to Colombo, stranded, and in 
consequence a portion of the lead was lost. 
The pits, sued to recover the value of the lead 
that was lost, and the repayment of certain 
money paid under protest as a general average 
deposit, alleging that the loss occurred on a 
foyage from Bombay to Colombo wMch was not 
the voyage contemplated : — 

Bejd, (1.), that, under the clause in the bill 
of lading giving the defts. liberty to carry goods 
beyond their port of destination and to resMp 
and forward the same to that port, the defts. 
were entitled to carry the lead on to Bombay and 
to send it back to Colombo by another steamer, 
inasmuch as the parties must have contemplated 
that as the Mooltan was a mail steamer she would 
have to atdve at and leave the various ports at 
fixed times, and could not therefore be expected 
to remain at an intermediate port for an unusual 
time to discharge her cargo, and (2.) that, as 
the lead was lost by an excepted peril in the 
course of the voyage back from Bombay to 
Colombo, the defts. were protected from liability, 
Barrgmd dh Sons v. Bast Asiatic Go. (1915) 
21 Com. Cas. 344 not followed. Bbokbk Hnx 

BltOPfem^AETCo.^t?. PbIOKSTOAE ANB O'EIEOTAL 

Stisam: NAViaA'HOE' Go. » - Bray J. [1917] 

1 K. B. 688 j 86 L. J. (K. B.) 27S ; 

23 Com. Cas. 178; 116 L. T. 

LUgiddiion hy Admiralty. 

Bm^pthns < — King* s mmies — ^ Demotion — 
j sfapk ' by German mb- 


SHIPBIIIG (Bill of Lading) — eontimted. 
marine — Loss of cargo — LiahiUfy of Government 
as shipoimers. 

In JuL, 1915, a ship which had been requi- 
sitioned by the Government was leaving 
Australia for London with 4000 tons of meat 
in her insulated or refrigerated space, and 
carrying troops, horses, and guns. There being 
fui^ther cargo space l3o spare, traders were 
allowed to ship goods by the vessel ; and the 
ship having been sunk by a German submarine 
in the Mediterranean, the holder of a bill of 
lading dated Jul, 14, 1915, for goods shipped 
on board this vessel “for London via Ports 
subject to Government requirements,” claimed 
to recover the value of these goods from the 
I Government. The bill of lading contained the 
I usual exceptions of the King’s enemies. Clause 4 
I gave liberty to proceed and stay at any ports or 
places, “notwithstanding that such ports and 
places are out of or away from the customary 
or geographical route” for any purposes what- 
ever, without any liability resting on the ship- 
owners on the ground of deviation ; and there 
was an impressed clause, which provided : “ The 
insulated space on the ship having been taken 
by His Majesty’s Government, the ship in 
addition to any liberties expressed or implied 
in this bill of lading shall have liberty to comply 
with any orders or directions as to departure, 
arrival, routes, ports of call, stoppages or other- 
wise howsoever given by His Majesty’s Govern- 
ment. . . . The ship, on arrival at Suez at 
the end of Sept., was ordered to Mudros, and 
thence to Imbros, and was kept at those places 
for over three months discharging meat as 
required for rations for troops, such meat 
including, in addition to her own cargo, some 
450 tons put on board her for storage from two 
other vessels. Ultimately she was ordered to 
sail to London, and was torpedoed two days 
later 

Beldt that, as the ship had boon requisitioned 
by the Government at a time of war under a 
bill of lading which showed that the main object 
of the voyage w^'as military, the Government 
were entitled under the bill of lading to send 
' the ship to Imbros and Mudros and there dis- 
charge cargo, but that they had committed a 
breach of the contract in retaining the vessel 
there for use as a store ship, and had thereby 
disentitled thelhselves from relying on the 
exceptions in the bill of lading, with the result 
that they were liable in respect of the loss of 
the cargo. 

Decision of Sankey J,, 33 T. L. B. 159, 
reversed. In re The Betitioh oe Bight oe 
Benjamik Smith & Co. - - - C. A. 

86 L. J. (K, B.) 1147 ; 116 L. T. 515 ; 

33 T. L. B. 342 ; 61 S. I. 469 

Statemeni of Weight 

Prima, facie evidence of quantity shipped-— 
Short MiverY.'^ ^ 

A biE of Ming for antimony oxide ore stated 
thEt 937 tons had been shipped on board ; in 
the margin was a typewritten clause “ A quan- 
tity said to be 937 tons,” and in the body of the 
bill of lading was printed in ordinary type the 
clause “weight, measurement, contents and 
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SHIPPING (Bill of Lading) — contimed, 
value (except for the purpose of estimating 
freight) unknoTO ” : — 

Meld, that the bill of lading was not even 
prima facie evidence of the quantity of ore 
shipped, and that in an action against the ship- 
owners for short delivery the onus was upon the 
pits, of proving that 937 tons had in fact been 
shipped. New Chinese Antimony Co. v. 
Ocean Steamship Co. - - - C. A. 

[1917] 2 K. B. 664 ; 86 L. J. (K. B.) 1417 ; 

23 Com. Gas. 1 ; 117 I. T. 297 

Charterparty. 

Alien Enemy. 

Charterers agents for alien enemies — Dissolu- 
tion of charterparty hy outhreah of ivar. 

By a charterparty dated Jan. 18, 1013, the 
pits., as the ovmers of the British steamship 
Eerngarth, agreed to let, and the Vulcaan Co, 
agreed to hire, the Ferngarth for about five 
years. The Vulcaan Go, was a Dutch co., but 
all its shares were held by Germans ; it was 
managed by directors who were Germans resi- 
dent in Holland who were subject to the control 
of a supervisory committee of Germans resident 
in Germany ; and it existed for the purpose of 
furthering the operations of certain German 
cos. The charterparty provided that the vessel 
should only be employed in lawful trades, and 
it contained the following clause : “27. That 
in the event of war between the nation to whoso 
flag the chartered steamer belongs and any 
European Bower or any other Power operating 
or likely to operate in European waters, char- 
terers and/or owners shall have the option of 
suspending this charter for the time during 
which hostilities are in progress.” On the out- 
break of war between Great Britain and Ger- 
many pn Aug. 4, 1914, the Vulcaan Co. gave 
notice suspending the charterparty during the 
continuance of hostilities. The pits, brought 
an action claiming a declaration that the charter- 
party was dissolved as being a contract with or 
on behalf of alien enemies : — 

Eeld, that the charterparty was dissolved 
and not merely suspended by the outbreak of 
war, inasmuch as to keep it alive would on the 
one hand assure to alien enemie^ the use of the 
vessel at the end of the war, thus fortifying 
their commercial position during the war by 
enabling them to commit their own shipping 
without being hampered by the necessity of 
having it free when peace should be declared, 
and on the other hand it would prevent the 
pits, from committing the vessel on pain of 
being liable in damages if on the conclusion of 
peace they should be unable to resume the 
fuMlment of their contract under the charter- 
party. Clatham Steamship Co. v. Naamlooze 
Vennootsohap Handels-en-Tbanspobt-Maat- 

SOHAPPIJ VxnXJAAN OE EoTTEBDAM 

Bowlatt jr. [1917] 2 K. B. 639 ; 86 L. J. (K. B.) 
1439 J 23 Com. Cas. 13 ; 116 L. T. 826 ; [1917] 
W. H. 267 ; 33 T. L. E. 546 

Arbitration Clause. 

References of difference as to the “ meaning 
and intentions of the charter ” — Interpretation. 
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SECIBBING (Charterparty) — conthmed. 

The pit. let to the def ts. a tug under a charter- 
party which provided that on default of payment 
of hire by the defts. the pit. was to be at liberty 
to withdraw the tug, and that any differences 
between the parties as to the “meaning and 
intentions of the charter ” should be referred to 
arbitration. Disputes in which the pit. alleged 
(inter alia) default in payment of hire were 
referred to arbitration, and in due course the 
arbitrators awarded that the pit. had a right to 
withdraw the tug from the service of the defts. 
In their defence to an action by the pit. on the 
award for delivery up of the tug and damages for 
its detention, the defts. contended that under 
the agreement to refer the jurisdiction of the 
arbitrators was limited to “the construction 
of the charter involving the rights of the parties 
under that document and did not include any 
application of the conditions of the charter to 
the facts which had given rise to the dispute,” 
that is to say, that the arbitrators had no juris- 
diction to determine whether the hire was or was 
not in arrear and to make the award : — 

Held, that this construction was too narrow, 
and that the words gave the arbitrators power 
t )0 apply the provisions of the charter to facts 
which had arisen, and to determine those facts. 
Richaebs V. John Bayne & Co. - Eowlatt J. 

86 I. J. (K. B.) 937 

Cessation of Hire. 

See below. Hire, col. 403. 

Demurrage. 

Lay days — Arrival at place of discharge — ■ 
Readiness to discharge. 

Where a charterparty or berth contract does 
not contain any express provision to name a 
berth and does not provide for delivery at a 
berth “ as ordered,” and the ship arrives at the 
end of the specified voyage and is anchored or 
moored waiting for orders, and is ready to 
discharge in the sense that there is nothing 
to prevent her being made ready at once, if 
desired, the lay days commence to run. Abme- 
MBNT Adole Dieppe v. John Robinson &; Co., 
Ln. - C. A. [1917] 2 K. B. 204 ; 86 L. J. (K. B.) 

1103 ; 22 Com. Gas. 300 ; 116 L. T. 664 

Laydays — CompUtiem of loading before expira* 
lion of lay days — Detention of ship after loading--^ 
Charter&rF obligation to present bills of lading. 

By a charterparty a steamer was to load a 
! cargo and proceed therewith to one of certain 
named ports of call, at the master’s option, for 
orders (unless orders were given on signihg bills 
of lading) to discharge at a port on the Continent 
within certain limits. By clause 13 the steamer 
was to be loaded at the rate of a certain number 
of tons per day, otherwise demurrage was to be 
paid by the charterers; and by clause 16 
despatch money was to be paid “ for all time 
saved in loading ” at the rate of IfiL a day. By 
clause 21 the master was to sign bills of lading 
in the form indorsed thereon at any rate of f roigh*' 
that the charterers ipight require, but any 
difference in amount between the bill of lading 
freight and the total gross chartered freight was 
to be settled at the port of lading before the 
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SHIPPING (Cliartcrparty)— 
steamer saiW. By clans© 22 orders as to tEo 
port of discWge were to bo given to the master 
witbm twenty-four hours after notice of arrival 
at the port of call, and for any detention after 
that the charterers were to pay 305. per hour. 

The steamer loaded in eight days — ^nineteen 
days before the expiration of the lay days — and 
the master, applied to the charterers for the bills 
of lading and orders, but they were not forth- 
coming until the expiration of three days from 
the completion of the loading, .owing to the 
charterers, who had decided to ^ve orders for 
the port of discharge on sigrmg bills of lading, 
not having made up their minds as to the port 
to which they would order the steamer. The 
steamer sailed on the expiration of the third day. 
It was agreed that the charterers had the right 
to keep the steamer for twenty-four hours after 
completion of the loading for the purpose of 
settlmg accounts, and the shipowners claimed 
damages for the detention of the steamer during 
the two remaining days; — 

EeU, that, after the loading had been com- 
pleted, the charterers were not entitled to keep 
the steamer for the full period of the lay days ; 
that they were mider an obligation to present 
bills of lading to the master for signature within 
a reasonable time — which by the agreement was 
twerity-four hours — after completion of the 
loading, and they had committed a breach of 
contract in having delayed to do so for two days 
beyond the twenty-four hours; and that, 
there being no agi*oed rate of damages specified 
in the charterparty for the breach, the ship- 
owners were entitled to recover the loss actually 
sustained. 

BeMt also, that the charterers were entitled 
to despatch money for the whole of the nineteen 
days saved in the loading. 

Decision of Atkin J. [1916] 1 K. B. 805 
reversed. Nolisbmbnt (Owneks) v, Bunge & 
Bobn . C. A. [1917] 1 K. B. 160 ; 86 L. J. 

(K. B.) 145 ; 22 Com. Gas. 135 ; 115 B. T. 732 ; 

[1916] W. N. 864 

Lwy days'^ — Discharge with customary steamer 
despatch — Fixed rate of discharge in regard to 
specified port — Delay occasioned through any 
fault of the charterer '^’—‘Liability of charterers. 

By a charterparty dated Jul. 13, 1915, the 
pits, chartered the steamship M, B, to the defts. 
for a voyage with a cargo of timber from Arch- 
angel to Sharpness Books. By clause 10 of the 
- charter the cargo was to be discharged with the 
cuStoma^ steamer despatch of the port, and in 
the ordinary working hours. By clause 11 
demurrage was fixed at 90B per day “where 
delay occasioned through any fault of the 
obarterer.”' By clause 20 the steamer was to be 
disohtoed at the average rate of 100 standards 
of timber per weather working day. On 
Sept, 22, 1915, the M, B. arrived at Sharpness 
Docks with a cargo of 747 standards of timber. 
The pits, alleged that under the charter the lay 
, days commenced on the following day, and that, 
ther^ore, by clause 20, the unloading should 
have b€^p. completed b^ Oct. 1, whereas in fact 
r com;^leted until Oct. 19 ; fhpy 
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SHIBBING (Charterparty)—/ ^ohtuined. 

Held, that the pits, were entitled to succeed, 
since the defts. had failed to comply with the 
terms of the charter, which was a “ fixed lay 
day ” charter, the efieot of clause 20 being to 
quantify by agreement that which would have 
been, achieved by the application of clause 10. 

Held, also, that whore clause 20 operated, 
the words in clause 11, “ where delay occasioned 
through any fault of the charterer,” became 
inapplicable. Baieu & Oo. w Beige, Walkee & 
Co, - - Bowlatt I. 86 L. J. (K. B.) 935 

Period of demurrage not specified — Detention 
of ship beyond a reasonable time — Damages, 

A charterparty provided : Steamer to be 
loaded with customary berth despatch, and, if 
detained longer than five days, charterers to 
pay demurrage^ at the rate of f ourpenoe per ton 
per day, provided such detention shall occur 
by default of charterers or their agents. The 
original port of loading having been wrecked by a 
tidal wave the ship was by agreement diverted 
to another port, where great difficulty was 
experienced in loading and despatching ships 
at and from that port. At the expiration of a 
reasonable time beyond the lay days the char- 
terers had not commenced to load the steamer, 
and she wa5 further detained for the purpose 
of loading. The pits, claimed damages for the 
detention beyond the reasonable time : — 

Held, affirming the decision of Sankey J. 
[1917] 1 K. B. 31, that the demurrage rate of 
compensation applied to the whole period of 
detention, and therefore that the pits, were not 
entitled to damages as distinguished from the 
demurrage rate for the extra period of detention. 

Western Steamship Oo. v. Amaral Sutherland 
ab <7o. [1913] 3 K. B. 366 followed. 

Dictum of Lord Trayner in Lilly <& Co. v. 
Stevenson dh Co. (1895) 22 11. 278 disap- 
proved. 

Ardan Steamship Co. v. Andrew Weir ds Co* 
[1905] A. 0. 501 distinguished, Inveekip 
Steamship Co., Ld. v* Bhngb & Oo. - C. A. 

[1917] 2 K. B. 198 ; 86 I. J. (K. B.) 1042 ; 

22 Com. Cas. 200 ; 117 I. T. 102 : 

[1917] W. N. 152 

When time begins to run — Arrival of ship in 
or off port of destination — Uselessness of arrival — 
Whether an excuse /or non-arrival. 

A charterparty provided that the ship should 
discharge her cargo at a certain rate, “ time to 
count twenty-four hours after arrival in or off 
port of dostmation whether berth available or 
not.” The ship was ordered to Havre. In the 
course of the voyage she received orders from 
the French Admiralty to go to Cherbourg and 
there await her turn for a discharging berth at 
Havre. Hotio© was given that if she disobeyed 
those orders and went to Havre she would on 
arrival there be at once sent back to Cherbourg, 
a distance of seventy-five miles, to await her 
turn. She obeyed the orders and put into 
Chwbourg, and remained there for several days 
until she received permission from the French 
authorities to proceed ; — ^ 

Held, that the fact that she would have been 
ordered back if she had gone to Havre, and that 
her going ther^ wot:i,l4 Qcjr);g©(|uently have been 
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SHIFPIli' G (Cliarterparty) — amt < n kpaI, 
u&elcijp, did not laako iicr arrival at Havre any 
ilio leas a condition precedent to tLe lay da^'a 
begiiiiiing to nui, and tkat ker time did not 
count while ske was lying at Cherbourg waiting 
her turn. Owi^EiiS oi? S.vS. Plata v, Pobd & Od. 

Bailhache J. [1917] 2 K. B. 593 ; 86 I. J. 

(K. B.) 1473 ; 22 Com. Cas. 311 ; 

•117 Ii. T. 27 

Frustration of Adventure* 

“ Baltic round ” — 8Mp detained hi Baltic 
port — Restraint of princes — Frovision for cessa- 
tion of hire — Gancellation clause. 

In the first case the pits, by a charterparty, 
headed “Time Charter,” let their steamship 
Dunolly to the defts. for “one Baltic round” 
at a certain rate of hire per month until re- 
delivery (unless lost) to the pits, at a coal port 
in the Cnited Kingdom. Arrests and restraints 
of princes were mutually excepted. No voyage 
was to be undertaken that would involve risk 
of seipre or capture, and in the event of Great 
Britain or other European Power being involved 
in war aliecting the working of the steamer at 
the commencement or during the currency of the 
charter the defts. had the option of cancelling 
the charter or insuring the steamer against all 
war risks for full value. The Dunolly came on 
hire on Jul, 4, 1914, and the first month’s hire 
was paid ; she was sub-chartered by the defts., 
and she proceeded to the Baltic and was loading 
a cargo for the sub-charterers at a port in Fin- 
land when war broke out between Russia and 
Germany on Aug. 1 and between Great Britain 
and Germany on Aug. 4. After Aug. 1, in conse- 
quence of orders of the Russian authorities, the 
Dunolly was not allowed to leave the Gulf of 
Finland and she was still there. She was quite 
uninsurabio against war risks. On Aug. 6, by 
which date the Dunolly was partly loaded and 
the master had given biUs of lading which were 
held by the sub-charterers, the defts. purported 
to cancel the charter, reserving certain claims. 
The pits, brought an action on Nov. 6, 1914, to 
recover the hire of the vessel to Nov. 4, 1914. 

In the second case the charterparty was in 
the same form, and the facts were for ail material 
purposes similar to those in the first ease, except 
that the steamship Auldmuir waS chartered for 
“ two Baltic rounds,” and no notice of canceUa- 
tion was given. A claim by the shipowners to 
recover the hire of the vessel after her detention 
by the Russian authorities was referred to 
arbitration, and the arbitrators found in effect 
that there had been a frustration of the com- 
mercial adventure ; — 

Meld, that both parties to the contract con- 
tmpiated a commercial adventure, namely, a 
Baltic round ; that the enforced delay was of 
such mdefinite duration as completely to frus- 
trate the commercial adventure ; and that the 
contract was consequently determined, and the 
shipowners were not entitled to the hire 
claimed. 

Meld, also, that the cancellation clause did 
not apply in the events which had happened. 

Judgments of Sankey J. [1916] 1 K, B. 675 
and of Bailhache J. [1916] 1 K. B, 429 reversed. 
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SHIPPING (CFarterpaity) — contmued. ^ 
Scottish NAViaATioH Co. v, W. A. Soutbb k 
Co. AnMisAn SniBPiNa Co. v? Wmdneb, 
Hopbins k Co. - C. A. [1917] 1 K. B. 222 ; 
86 I. J. (K. B.) 336 ; 22 Com. Gas. 154 ; 

115 B. T. 812 ; [1916] W. N. 385 ; 

33 T. L. R. 70 ; 61 S. I. 85 
See below Eeguisition "by Admiralty, 
col, 405. 

Time rate. Voyage at— Eire paid monthly in 
advance — Detention of ship by British Govern^ 
ment — Dissolution of the contract — Eeturn of hire 
paid in advance. 

The defts.’ steamer was chartered by the 
pits, as from Nov. 30, 1916, for a voyage to 
New York and back to a French Atlantic i>ort. 
Hire was to be paid monthly in advance at a 
fixed monthly rate. The charterparty provided 
that if the steamer was lost or misshig hire paid 
in advance and not earned should be returned 
to charterers and that charterers should have 
a lien on the steamer for all moneys paid in 
advance and not earned. There was an excej?- 
tions clause, which included arrests and restraints 
of princes, rulers, and peoples. The steamer 
was to be delivered to the charterers at Gib- 
raltar. On Dec, 2 the steaxnec was detained at 
Gibraltar by the British authorities |ecause she 
was a Greek ship, and she was not Hbicased till 
Feb. 10, 1917. On Dec. 12 the charterers gave 
notice to the owners that the charterparty was 
at an end. The charterers in this action claimed 
a declaration that the charterparty had been 
avoided ; they also claimed to recover tho 
month’s hire paid in advance. The deft, counter- 
claimed for the amount of freight due if the 
charter was still in existence : — 

Held, that the detention of tho ship by the 
: British Government amounted to a frustration 
of the commercial adventure, and that tho 
contract was dissolved either on Dec. 2, when 
the detention began, or on Dec. 12, when the 
charterers gave notice that the charter was 
dissolved, but that the charterers were not 
entitled to recover back the hire paid in advance. 

Decision of Atkin J., 33 T. L. R- 390, affirmed. 

Lloyd Royal Beloe Ahoistybib v, 

Statjlitos - - - 0. A. 34 T. B. E. 70 

Guarantee* 

Ship's “ dead-weight capacity ” specified mm- 
ber of tons — Meaning of expression — Cargo of 
maize — Ship capable of lifting specified number 
of tons, but cubic capacity insufficient to take on 
board that weight of maize — Whether breach of 
guarantee by shipowner, 

A printed form of charterparty provided 
that tho ship should load and tho charterers 
provide at Durban a full and complete cargo of 
maize (tho words “wheat and|or hour and/or 
other lawful merchandise” wliich were in the 
printed form being struck out). Tho ship was 
then to proceed and discharge at one of a number 
of ports as ordered. The freight was to be pay- 
able at and after rates which varied according 
to tho port of discharge. Then followed the 
clause : “ Tho owners guarantee tho ship’s 

dead-weight capacity to be 3200 tons and freight 
to be paid oh this quantity.” That clause was 
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BHIPHH G Cliarterparty )— ik vcd, 
subsii luted J'or a juiutcd clause whieli luade! 
froiglit payifblo per ton of wLeat and/or dour 
dcliverccl, or, if other cargo was shipped, on a | 
full (uirgo of wheat and/or flour, Tno eilect of 
the alteration was to make the chaxiorparty ono 
at a lump sum freight, varying, however, with 
the port of discharge. The ship in fact had a 
lifting capacity of 3200 tons, but she had not 
cubic capacity to take on board maize of that 
weight ; — 

HeU-i that the primary meaning of the 
phrase “ ship’s dead-weight capacity ” was not 
her capacity to carry tons of maize, but her 
abstract lifting capacity, and that the mere fact 
that maize was mentioned as the cargo to be 
carried in the earlier part of the charterparty 
did not change the meaning of the phrase from a 
designation of the ship’s lifting capacity in the 
abstract to a designation of something quite 
diflerent, namely, of her combined lifting and 
cubic capacity applied to the ratio of bulk to 
weight existing in maize. 

Machill V, Wrtght (1888) 14 App. Gas. 106 
distinguished, W. Millar & Co., Ln. v. 
S.S. Ebeden (OwHERS) - - - Rowlatt J. 

[1917] 2 K. B. 657 ; 86 I. J. (K. B.) 1318 ; 
22 Com. Car. 297 ; 117 L. T. 446 : [19171 
W. H. 237 ; 33 T. L. E. 487 ; 

61 S. J. 631 

Hire, 

'Jessation of---- WorHiiig of vessel prevented hy 
damage until vessel again “ in an efficient state to 
resume her serviceJ^ 

By a charterparty it was provided that ** in 
the event of loss of time from .... damage 
preventing the working of the vessel for more 
than twenty-four rimning hours, the payment 
of hire shall cease until she be again in an efficient 
state to resume her service.” After the vessel 
had loaded a portion of her cargo, and while she 
was proceeding from ono loading place to 
another, she went aground, and although, after 
the discharge of a part of the cargo, she was 
eventually got ofl, it was found that she was 
seriously damaged. The master therefore 
decided to discharge a further portion of the 
cargo, and he did so at a place some miles 
distant from where the vessel grounded, and 
thereupon the vessel proceeded to the nearest 
port of refuge where the necessary repairs could 
be efleoted. At that port the repairs were 
completed, and the vessel left the dry dock on 
Oct. 18. She then proceeded back to the 
two places whore portions of the cargo had been 
discharged, and reloaded those portions, the 
reloading being completed on Oct. 30. The 
charterers contended that after the grounding 
ceased to he payable until the whole of the 
dii^Mg^ cargo had been reloaded : — 

^ Ifell,, rejecting this contention, that the 
vessel was "'in an ejBficient state to resume her 
service” when the repairs were finished, and, 
Consequently, that hire again became payable 
from that time. Tromas Smailes & Son v, 
& Beid, Lb. - Bailhache h [1^X71 
i 2 K. B. 54; 86 B. L (K. B.) 1072 ; 

2p,0cm* Cas^ 226 ; U6Ji; T. 696 ; 


SHIFBITO (Charterparty)— 

7'imG charier — Division of Adniitally hire 
bciween owner and charterer — Froporlions, 

If during the currency of a- ehaiiorparty, 
whether it be a ohiirtorparty for a voyage or fur * 
a definite period, the ship is requisitioned by 
the Admiralty in such circumstances that the 
charterparty is not terminated by reason thereof, 
and if the employment of the ship by the 
Admiralty is of a more extensive character and 
more onerous to the owner than that authorized 
by the charterparty, the hire paid by the 
Admiralty for the use of the ship, whether it 
bo more or less than the charterparty hire, is 
divisible between the owner and the charterer 
in proportion to their respective interests in the 
ship. The proportion will bo the ratio which 
the sum which the owner could proj^erly demand 
monthly for altering the charterparty to a 
charterparty in the Admiralty form (including 
therein a sum sufficient to indemnify the owner 
against the extra expense incurred by him by 
reason of the employment of the ship by the 
Admiralty and such a sum as the owner might 
properly demand for consenting to any altera- 
tion of the charterparty) bears to the sum which 
the charterer could properly demand monthly 
for the loss of the benefit of the charterparty, 
to be fixed upon the basis of the value of the 
ship’s services pursuant to the charterpaii:y in 
the tonnage market. These sums must be calcu- 
lated with reference to the values ruling at the 
date of the requisition and on the footing that 
the requisition will continue for an indefinite 
time, but will expire substantially before the 
expiration of the charterparty. Chinese MmiNa 
AND Enoineeking Co. V. Sale & Co. 

Eowlatt J. [1917] 2 K. B. 699; 86 I. J. 

(K. B.) 1465 ; 22 Com. Cas. 352 ; 117 L. T. 
32; [1917] W. K. 286 ; 33 T. L. E. 464 
Bee below, Beejuisition hy Admiraliyt 
col. 404. 

Insurance. 

War region — American waters. 

By an agreement supplemental to a charter- 
party it was agreed that if the vessel was ordered 
by the charterers to trade “ in the war region ” 
war risk insurance premiums x>a»y^ble by the 
owners should be refunded to them by the 
charterers. Lf^Oct., 1916, the charterers were 
running the vessel in American waters, and 
owing to the appearance of a Geiinan submarine, 
’^^hich destroyed six vessels in an area x>roximat© 
to that in winch the vessel was trading and %vas 
ordered by the charterers to trade in future, 
the owners paid an increased insurance premium. 

In an action by the owners against the charterers 
to recover the amount ; — 

Eeldf that the vessel had been ordered by 
the charterers to trade *‘in the war region” 
and the pits, wwe entitled to recover. 

Decagon of Bailhache J. (33 T. L. B. 132) 
reversed* Maskinonoi S.S. Co. v. Dominion 
OoabOo. . . . C. A. 33 T. I. E. 340 

Meguisition hy Admiralty. 

Bite — Time charter’^Mesbraint of princes. 

A time charter provided that the owners 
should let and the charterers should hire a 
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SHIPPING (Cliartei-party) — eontinned, 
fjtieatjisJdp for twelve inonfchfti at a certain sum 
pjsryablo montlily for hire. The charter con- 
tained certain lestrieUoris on the user of the 
ship and certain exceptions, l>y one of which 
restraint of princes was mutually excepted. The 
charterers were to have the option of sub-ietting 
the ship. After the ship had been placed at the 
charterers’ disposal the Admiralty by notices 
addressed first to the owners and then to the 
charterers requisitioned the ship for the service 
of the Government, and sent the owners a form 
of charterparty frbe from the restrictions of the 
time charter and specifymg a monthly sum for 
hire less than that named in the time charter. 
The ship was then placecl at the disposal of the 
Admiralty and was restored to the owners during 
the currency of the time charter ; — 

EeM, that the owners were entitled to hire 
under the time charter notwithstanding the 
requisition of the ship by the Admiralty. 
Tamplin Steamship Oo, v. Anglo-Mexican Petro- 
leum Products Go. [1910] 2 A. 0. 397 followed. 

Decision of Sankey J. [1910] 1 K. B. 720 
affirmed. MoDERijf Teanspoet Oo. v. Duneeio 
Steamship Oo. - C. A. [1917] 1 K. B. 370 ; 

86 Ii. J. (S. B.) 164 ; 22 Com. Cas. 126 ; 

116 I. T. 535 ; 33 T. B, B. 66 ; 

61 S. J. 71 

II ire — Time charterparty — Frustration of 
adventure* 

The doctrine of commercial frustration is 
applicable to time charterparties. Whether it 
applies to a particular time charterparty under 
which hire is periodically payable depends upon 
the circumstance a, and in determining whether 
it is applicable the main consideration is the pro- 
bable length of the total deprivation of the use 
of the vessel as compared with the unoxpired 
duration of the charterparty. The party 
desirous of relying upon the doctrine is entitled 
to claim that the chaiTerparty has been deter- 
mined by frustration as soon as the event upon 
which the claim is based happens ; the question 
then is what estimate a reasonable man of 
business, on the materials before him, would 
take of the probable length of the withdrawal 
of the vessel from service ; the actual event is 
not material to this question. 

The doctrine does not apply when the time 
charterer has the use of the vessel for some pur- 
pose for which under the terms of the time 
charterparty he is entitled to use her, even 
though that purpose is not the particular purpose 
for which he desired to use her. | 

By a charterparty dated Oct. 2, 1915, a 
vessel was hired for a term which would expire 
on Nov. 10, 1916, the hire being payable monthly. 
In the evenb of loss of time from certain causes 
preventing the working of the vessel hire was 
to cease until the vessel was again in an efficient 
state to resume her service ; and there was an 
exception clause which included, inter alia, 
restraint of princes, hut there was no provision 
for cessation of hire in respect of any interrup- 
tion of the services of the vessel due to that 
exception. On Jul. 26, 1916, the vessel was 
requisitioned by the Admiralty and continued 
under that requisition until after Nov, 19, 1910, 
the rate of hire payable by the Admiralty being 


SHIPflNB (Charterparty) — amtlmied* ^ 
considerably less than that payable }>y the 
cJiartercTS to the owners. At the iimo when the 
vessel was requisitioned no intimation was given 
by the Admiralty of the probable duration of 
the requisition. No payment of hire had been 
made by the Admiralty to the charterers, and 
no payment of hire had been made after the 
date of the requisition by the charterers to the 
owners. The charterers claimed that the 
requisition put an end to the charterparty : — 

Held, that there was a frustration of the 
adventure by the requisition, and therefore that 
the charterers were not liable for the hire after 
the date of the requisition. Anglo-Noetheen 
Trading Co. v. Emlyr- Jones & Williams 

Bailhache J. [1917] 2 K. B. 78 ; 86 L. J. (K. B.) 

778 ; 22 Com. Cas. 194 ; 116 B. T. 414 ; [1917 I 
W. N. 131 ; 33 T. I. B. 302 

Affirmed on appeal. C. A. [1917] W. N. 320 

Hire — Thne charterparty — Frustration of ad- 
venture. 

Appeal by the pits, from the judgment of 
Sankey J. [1917] W. N. 132. 

The defts. claimed 10,257?. for hire under 
a time charterparty' of the steamship South 
Pacific. The charterparty, which was entered 
into on Mar, 16, 1915, was for a period of not 
less than tiveive months. The ship -was xfiaced 
at the disposal of the defts., the charterers, 
on Mar. 29, 1915, and was requisitioned by the 
Admiralty in Oct., 1915. The defts. contended 
that the requisition by the Admiralty frustrated 
the joint adventure of the parties and therefore 
put an end to the contract. The pits, contended, 
first, that the doctrine of frustration of the 
adventure had no application to a time charter- 
party, and, secondly, that, in any event, there 
had been no frustration of the adventure. 
Sankey J. held that there had been a frustration 
of the adventure and that it ^mt an end to the 
contract, and gave judgment for the defts. 
The pits, apxieaied. 

The C. A. dismissed the appeal. Countess 
OP Waewick Steamship Co. v. Le Nickel 
SociisT^ Anonyme - C, A. [1917] W. K. 320 ; 

43 T. L. B. 27 

Hire — Time charier — Frustration of adven- 
ture. 

By a charterparty dated Aug. 5, 1914, the 
pits, chartered a steamer from the defts, for 
about fifteen months, and the steamer entered 
on the charter in Dec., 19X4. In Oct., 1915, 
the Admiralty requisitioned the steamer at a 
higher rate than the rate of hire fixed by the 
charterparty. In an action by the charterers 
against the owners for a declaration that the 
charter had not been determined by the requi- 
sition and that the pits, were entitled to the 
benefit of the difference between the rate fixed 
i by the charter and the rate paid by the Admi- 
ralty;-- 

Beldy that the doctrixie of frustration of 
adventure was applicable, and therefore the 
action failed. 

Decision of Horridge J., 33 T. L. B. 348 , 
affirmed. Heilgees & Go, v. Cambrian Steam- 
Navigation Co. - - C. A. 34 T. B. B. 720 
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SHIPPi^G (Cliartarparty’)— vouthimH* 

Tima i'hm'Ur — Laas- Hire io cca^e on loan oj 
i'A/jj— - £o.‘i-s‘ (f/ way riiike^-Jiiiihi oj cluu'tenra to 
akare in Adatirallif compenmtion* 

By a iijuio cliarlur outcr(?d into in Juiu, 1911, 
iiio hbo oI tlift Hiiip m'jih lot to the chaiicrcrti foj* 
a period of oigiit yearsi, hut it was x>i.’ovklod that 
if «he was lost tlio hire ws to cease on the day 
of her loss. In Jan., 1917, the ship was requi- 
.sition(‘.d by the Admiralty on the terms that, 
in the event of her being lost by war risks, they 
would pay comx^onsation on her ascertained 
value. Shortly afterwards, and Avhile the ship 
was so under requisition, she was sunk by the 
enemy : — 

Eeldt that the componsation money payable 
by tiie Admiralty on the loss of the ship belonged 
wholly to the owner, s, and that the charterers 
had no ri ght to sliare in it. Lokdon-Ameuicah 
Mabitime TiiADi^a Co. v, B,xo jde Janeibo 
Tbamway, Liokb, ahd Power Co. 

Eowlatt J. ri9171 2 K. B. 611 ; 86 L. J. 

(K. B.) 1470; 22 Com. Cas. 3Sa; 

116 I. T. 726 ; 33 T. L. E. 493 
Loss — BfcamsJti'p — Terms contedned in charter- 
party beUveen owners and Admiralty — Absence of 
nmiijiition lights in of Admiralty 

instructions — (JolUslon — Liability of Admiralty 
for loss of ship — “ Consequences of ivarliTce opera- 
tions '*'*' — “ Cause arising as a sea risk.'** 

A steamship was requisitioned by the 
Director of Transports and was taken into the 
service of the Admiralty on the terms of a 
chartorparty under which it was provided that 
the Admiralty , shall not be held liable if the | 
vessel shall be io,st .... in consequence of j 
.... any .... cause arising as a sea risk,” ^ 
but the Admiralty took the risk of ‘‘all eonse- 
(|uenees of hostilities or waiiilie operations.’ * i 
In pursuance of instructions from the Admiralty 
the steamship, upon a very dark night, was 
steaming with her lights obscured when she 
sighted op her starboard bow a French battle- 
ship. The battleship was steaming without : 
lights, but almost immediately disclosed them. 
Tho steamship ported her helm and disclosed her 
port light, and the battleship almost simul- 
taneously starboarded her hchn. They were 
thus brought on to courses forming intersecting 
circles, and a collision occurred which caused 
the steamship to sink and become a total loss. 
It was admitted that in the circumstances 
neither vessel was to blame: — 

Held^ that the loss of the steamship was “ a 
consequence of warlike oxiorations ” and not 
in consequence of any cause arising as a sea 
risk,” and that tho Admiralty was therefore 
liable for tho los^. 

lonides v. Universal Marine hmtrance Go. 
(1863) 14 G, B, (H.S.) 259 distinguished. Bbitibii 
ANn FoBEiaH Btbamship Co. v. liBx 

Eewlatt I. [1917] 2 K. B. 769 ; 86 L. J. 

(K. B.) 1392 ; 117 L. T. 94 ; [19171 
W. Bf. 246 ; 33 T. L. 520 

Eestraint of Princes, 

\ :.^aUwe to load — Beasondhle cyppreh^nmn 
of damages^PencUty dame—rlAmUa- 


SHIPPIH0 (Gharterparty) —Cimtimied. 

A clause in a chart orx)arty whhfh providers : 
“ Peuahy for nou-xjej’Iorinanco of ibis agree- 
moiit pro\ed damages noL exceeding the esti- 
mated amoimt of freight,” is a penalty danse 
only and cannot bo road as a limitation of the 
right to recover x>^‘oved damages. Wall v. 
llcd&yiakticholagct Lnggnde [1915J 3 K. B. 60 
apx>roved. 

The pits, sued tho dofts. for damages for 
breach of a eharteri>arty dated Jim., 1014, 
whereby tho dofts. agreed with tho pita, to -pm- 
vide a steamer {name to bo declared at least 
twenty-one days before expected date of readi- 
ness) to xB'oceed to Marioupol, ou the Sea of 
Azov, and there load a cargo of siilx^hato of 
ammonia and to carry it to Jax^an for delivery 
there. The charterers had the ox^tion of can- 
eellmg the charter if the vessel was not ready to 
load by Sept. 20, 1914. The exceptions clause 
included arrests and restraints of princes. 

On Sept. 1, 1914, the defts. declined to name 
a .steamer ou the ground that the British Go veru- 
nieni had x:n’ohibited steamers from going to the 
Black Sea to load, but in fact no such x>rohibi- 
tion had been issued. The x^ts. accepted this 
refusal as a rax)udiation of the oharterparty. 
The Turkish Government closed the Dardanelles 
on Sept. 26, 19 J 4. The xdts. had purchased tho 
sulphate of ammonia under a contract of Ax>r,, 
1914, and, being unable to xu’oeuro a steamer to 
carry the goods to Japan, they failed to take 
delivery from their sellers and had to x>ay them 
4500Z. to be quit of their bargain owing to a drop 
in the price of sulphate of ammonia. ^J?he defts. 
pleaded the exception of restraints of princes in 
justification of their breach of the cliarterparty. 
At tho trial the Court found that if a ship had 
bden sent to load the closing of tho Dardirnelles 
would have lire von ted her from x>a.-.>sing out on 
her voyage to Japan, but that tiie x»lts. could, 
and would as reasonable men, have eflectcd an 
insuraueo, including war risks, on tho value of 
the cargo at the x>ort of destination :* — 

Held (affirming tho decision of tho 0. A.) — 
(1.) that the exception afforded no defence to tho 
action, inasmuch as a reasonable apprehension 
of the impending closing of the Dardanelles, 
though justified by the event, did not constitute 
a restraint of princes ; (2.) that the pits, wore 
entitled to be indemnified for being deprived by 
the defts.’ default of the opportunity of insuring ; 
and (reversing the decision of the C. A.) (3.) that 
the measure of damages ought not to be deter- 
mined by reference to the market price of sul- 
phate of ammonia at tho port of loading at the 
time of the breach, there being no evidence of 
the existence of any market there for that 
article, bufc was tho dillorenco between the price 
agreed to be paid by the pits, for the goods and 
the market price in Japan at the expected date 
of arrival, after deduction of the insurance 
premium and expenses. Modocanachi v. M iihurn 
(1886) 18 Q. B. D. 67 distinguished. 

Decision of the 0. A. [1910] 2 K. B. 826 
varied. Watts, Watts & Co. v. Mitsui & Co. 

H. L. (E.) [1917] A. C. 227 ; 86 1. J. (K. B.) 

873 ; 22 Com. Cas. 242 ; 116 L. T. 363 ; 

[19X7] W. H. 108 ; 83 T. L. E. 262 ; 

61 S. J, 382 
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SHIPPING (Charterparty) — continued. I 

Foreign ship — Ship lying in British port — 
Prohibition against intended voyage by law of 
country of owners. 

By a oharfcerparty made in the United 
Kingdom in 1916 the defts., as owners of a 
Swedish ship, chartered her to the pits, for a 
period of six months for trading between certain 
ports, all of which wore outside Sweden. Losses 
by restraints of princes were excepted. The 
owners and the master were Swedish subjects 
ordinarily resident in Sweden, The ship being 
at Oardifi the pits, proposed to send her with a 
cargo of coals to Genoa, one of the charterparty 
ports. The defts. refused to allow her to go 
there on the ground that under the Swedish 
emergency legislation the ship was prohibited 
from carrying goods for freight between ports 
outside the Swedish kingdom, the OTOers and 
juaster being rendered liable to imprisonment 
for any breach of that prohibition. In an action 
to restrain the defts. from using the ship other- 
wise than in accordance with the charterparty 
the defts. relied on the exception of restraints 
of princes : — 

Held, that the fact of the shij> being outside 
Swedish territorial limits, and of the Swedish 
Government consequently not being in a position 
to enforce the restraint directly upon the ship, 
did not prevent the prohibition from operating 
as a restraint of princes ; it was enough for that 
purpose that the Swedish Government was 
capable of enforcing the restraint the 

persons having the custody of the ship. Furness, 
Withy & Go. v. Kederiaktieoolabet Banco 
Bailhache J. [1917] 2 K. B. 873 ; 117 L. T. 

313 ; [1917 J W. N. 275; 62 S. L 25 
See Sale of Goods, coL 379, and aboye, 
Frustration of Adventure, col. 401, 
and Bequisition by Admiralty, ooh 404. 

War Bisks, Loss by. 

— War risks taken by Admiralty — Wliether 
value recoverable from Admiralty was 
money recoverable on policy of 
insurance. 

See Interest, col. 215. 

ColHsion. 

Anchored Ship^ 

Steamship lying to one anchor broken adrift 
by steamship under way — Second anchor 'not in 
position to he let go — Collision with another 
anchored vessel — Buhs of good seamanship. 

The steamship J., riding to her port anchor 
in the Downs, where a number of vessels were 
brought up, was run into and broken adrift by 
the steamship Z. There was an ebb tide of the 
force of throe or four knots, and the J. drifted 
down and collided with the steamship 0., which 
was anchored about 500 yards away. The 
starboard anchor of the J. was on the forecastle 
head and could only be let go by means of the 
crane and catfalL Two of the blocks of the cat- 
fall were broken by the first collision. There 
was evidence that if the catfall had been unin- 
jured it would have taken eight to ten minutes 
to let go the anchor. The engines of the J, were 


SHIPPING (GoUision) — eo/itimed, > 
put full speed ahead when it was found that the 
second anchor could not be used. ^ 

In an action by the owners of the 0. against 
the owners of the J, and the owners of the Z . : — 

Held, that both the /. and the Z, were to 
blame. The Z. was to blame for her negligence 
in breaking the J. adrift, and the J. was also in 
fault inasmuch as in a place like the Downs 
ordinary careful seamanship required that, 
whether steam was being kept up or not, the 
second anchor should be so placed that it could 
be let go at once if necessity arose. The Jessie 
AND The Zaanland - - Hill I. [19171 

P. 138 ; 86 L. J. (P.) 108 ; 117 L. T. 342 ; 

33 T. L. B. 367 

Compulsory Pilotage. 

Vessels “ navigating in the waters ” from the 
Downs to Gravesend — Defence of the Bealm (Con- 
solidation) Regulations, 1914, reg. 39 — Notice to 
Mariners, No, 94, of Jan. 22, 1917, revised by 
No. 113 of 1917 — Merchant Shipping Act, 189*4 
(57 58 Viet. c. 60), 5. 633-~Costs. 

By reg. 1 of the Notice to Mariners, No. 94, 
dated Jan. 22, 1917, issued by the Lords 
Commrs. of the Admiralty by virtue of reg. 39 
of the Defence of the Bealm (Consolidal ion) 
Regulations, 1914, it is provided that “ All 
ships (other than British ships of less than 
3500 tons gross tonnage, when trading coast- 
wise or to or from the Channel islands, or to 
or from the Port of Brest or any French Channel 
port north and east of Brest, and not carrying 
passengers) whilst bound from, and whilst navi- 
gating in the waters from, the Downs Pilot 
Station to Gravesend or vice versa, must bo 
conducted by pilots licensed by the London 
Trinity House.” 

A British steamship, while on a voyage from 
Spanish ports to Middlesbrough with cargo 
via the Black Deeps and South Edinburgh 
Channel, came into collision with another steam- 
ship in the South Edinburgh Channel, and, 
therefore, in the waters to which reg, 1 of tho 
Notice to Mariners, No. 94, applies. At the 
time she was being “conducted” by a duly 
licensed pilot to whoso fault tho collision was 
solely attributed, and her owners contended 
that the employment of tho pilot was com- 
pulsory by law so as to give them tho benefit 
of s. 633 of the Merchant Shipping Act, 1894 : — 

Held, that the words “ whilst navigating in 
the waters from” do not qualify the -words 
bound from,” but apply to a different class 
of vessels, namely, vessels navigating in tho 
waters between, although not bound from, tho 
Dovms Pilot Station to Gravesend, and that 
the pilotage was compulsory so as to give the 
owners the benefit of the defence of conix^ulsory 
pilotage under s. 633 of the Merchant Shipping 
Act, 1914. 

The Nord [1916] P. 53 followed. 

Where there is a claim and counter-claim for 
damage arising out of the collision and both 
claim and coimter-elaim are dismissed, tho 
practice of the Court, in the absence of special 
circumstances, is that the claim be dismissed 
without costs, and the counter-claim be dis- 
missed with costs, by which is meant with such 
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costs as are occasioned by tbe counter-claim. 
The NewhSlm - Hill J. 86 L. J. (P,) 131 ; 

33 T, L. E. 484 

Pilotage district, Vessel passing through — 
pilotage Act, 1913 (2 cfc 3 Geo. 5, c. 31), s$. 10, 11, 
59, a?zd 60 — Merchant Shipping Act, 1894 (57 <fc 
58 VicL c. 60), 605 and 633. 

A British vessel, bound from Sharpness to 
Middlesbrough in ballast, was held partly to 
blame for a collision in the Downs on Deal, a 
compulsory pilotage district. The fault was 
solely that of the duly licensed pilot in charge of 
her. Her owners pleaded that pilotage was 
compulsory, and that they were entitled to avail 
themselves of the defence afforded by s. 633 of 
the Merchant Shipping Act, 1894. 

Under s. 605 of the Merchant Shipping Act, 
1894, the vessel would have been exempt from 
the obligation to take a pilot, but this section 
was repealed by s. 60 and Sched. II. of the 
Pilotage Act, 1913. By s. 10 of the latter Act, 
subject to the provisions of the Act all exemp- 
tions from compulsory pilotage cease to have 
effect. By s. 11, sub-s. 1, pilotage is obligatory 
on every vessel (other than certain ships 
exempted by s. 11, sub-s. 3) “while navigating 
in a pilotage district in which pilotage is com- 
pulsory for the purpose of entering, leaving, or 
making use of any port in the district ” : — 

Hefdp that s. 11, sub-s, 1, excluded vessels 
merely passing through a compulsory pilotage 
district, that the vessel was exempt, and that 
her owners therefore were responsible for the 
pilot’s negligence. The Stbanton 

Evans, Pres. [1917] P. 177 ; 86 I. J. (P.) 

141 ; 33 T. L. E. 443 

Portsmouth Public Traffic Regulations, 1915 
— Defence of the Realm {Consolidation) Regular 
Horn, 1914, regs, 36 and ^d—Respomihilitg for 
pilofs negligence* 

The plt.’s steamship D., while at anchor in 
Kyde Hoads, was damaged by the defts.’ 
steamship F., which had been shifting her 
anchorage and had dragged down on to the D. 
The collision was solely due to the negligence of 
the pilot on the P. in letting go her anchor in an 
improper place. The pilot had gone on board 
under the instructions of the Chief Examination 
Offtoer, acting under the King’s Harbour-master 
at Poitsmouth, in order to shift the P, as she 
had dragged into the fairway. 

It was argued on behalf of the deft, ship- 
- owners that under the Portsmouth Public 
Traffic Regulations, 1915, pilotage was com- 
pulsory ; and, further, that, whether pilotage 
was compulsory or not, the pilot was sent on 
board the P. and was in charge of her by an 
order of the competent naval authorities made 
under reg, 36 of the Defence of the Realm 
(Consolidation) Regulations, 1914, and was not 
acting as a servant or agent of the owners so 
as to make them responsible for bis negligence. 
Beg. 36 provides that : “ If the master of a 
SMp, or any other person, disobeys or neglects 
to observe any regulations relating to the navi- 
or mooring of ships in a harbour or the 
thereto, or any signafe from, or 
' OU' wrilion> Of the 


SHIPPIN G (Collision) — continued* 
competent naval or military authority of the 
harbour, or any examining or other officer 
acting under his authority, relating to such 
navigation or mooring, he shall be guilty of an 
offence against these regulations ” : — 

Held: (L), that there was nothing in any 
of the Portsmouth Public Traffic Regulations 
which put any compulsion upon the P. to take 
a pilot, and that neither the King’s Harbour- 
master, nor the Oommander-in-Ohiof, Ports- 
mouth, by whoso order tho regulations wore 
made, was the authority having power to make 
orders as to pilotage, which under reg. 39 of 
the Defence of the Realm (Consolidation) Regu- 
lations, 1914, was “ vested in the Admiralty or 
Army Council or any pilotage authority acting 
under their instructions ” ; but, (2.), that, 
although pilotage was not compulsory, tho 
pilot was in charge of the P. by an order of the 
Chief Examination Officer given under tho 
powers of the Defence of the Realm (Consoli- 
dation) Regulations and was in no sense the 
servant of the defts., and that the defts. were 
not liable for his negligence. The Pbnbxth 
Castle - Hill J. 11917] P. 209 ; 86 I. I. 

(P.) 160 ; [1917] W'. K. 271 ; 33 T, I. E. 553 

Crossing Rule* 

Patrol steamer intercepting steamship — Regular 
lions for Preventing Collisions at Sea, 1897, 
arts* 19, 21, 29. 

The defts.’ steamship P., bound up the 
Bristol Channel, came into collision with the 
pits.’ patrol steamer E., which was about to 
speak her and was exhibiting lights indicating 
that she was on patrol duty. The vessels were 
qn crossing courses, and the P., having tho P. on 
her starboard side, under art. 19 of the Regula- 
tions for Preventing Collisions at Sea, had the 
duty of keeping out of the way. 

It was contended on behalf of the P. that in 
the special circumstances, the object being not 
to keep out of the way but to come within 
hailing distance, art. 19 did not apply, and that 
the case was governed solely by art. 29 (the 
“ good seamanship ” rule) : — 

Held, that art. 19 applied, and that, in failing 
to take proper steps to keep clear of the E*, the 
P. was to blame ; but that the E., as the “ keep 
course and speCd ” vessel, was also to blame for 
altering her course and speed ; and that the 
blame must be distributed in the proportion of 
three fourths to the P. and one fourth to the E* 
The Eancy - - Evans, Pres. [1917] P. 13; 

86 L. J. (P.) 38 ; 116 L. T. 224 ; 

33 T. I, E, 153 

Damages* 

Loss of life — Pensions to relatives of deceased 
officers and seamen* 

One of His Majesty’s submarines was run 
into and sunk by a steamsbip and the crew were 
drown^ In an action of damage by collision 
brot^ht by the Oommrs. for executing the Office 
of Lord High Admiral of the United Kingdom 
against the owners of the steamship, the defts. 
submitted to judgment on the basis of paying to 
the pits. 95 per cent, of their damage to be 
assessed by the Admiralty Registrar. The pits, 
claimed as an item of damage the capitaiiaied 
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SHIPHKG (Collision) — oiyntbmed, 

amount of the pensions payable by tbem to tbe 

relatives of the deceased men ; — 

Meld, that the claim failed — ^first, on the 
principle of Baker v. Boltov, (1808) 1 Camp. 493, 
that in a civil court the death of a human being 
could not bo complained of as an injury, and, 
secondly, on the ground of remoteness, the 
jjonsions being voluntary payments in the 
nature of compassionate allowances. 

Decision of the 0. A. [1914] 2. 167 affirmed. 
Admiralty Oommes. v, S.S. Amebika (Owners) 
H. L. (E.) [1917] A. G. 38 ; 86 X. JT. (P.) 58 j 
116 X. T. 34 ; [1916] W. N. 424 ; 

33 T. X. B. 135 ; 61 S. J. 158 

Measure of-— -Total loss — Freight prepaid-- 
Value at lime of loss or e?ul of voyage — Frospective 
profits. 

The measure of damage in the case of the 
total loss by collision of a vessel under charter 
is the value of the vessel at the time of her loss, 
plus the proper sum for freights or profits at the 
end of the voyages fixed by her existing charters, 
subject to proper deduction for contingencies 
and wear and tear. 

The Racine [1906] P. 273 explained. The 
Philadelfhia - - C. A. [1917] P. 101 ; 

86 X. J. (P.) 112 ; 116 X. T, 794 

Dropping Fiht, 

Keep her course and speed ” — Regulations 
for Preventing Collisions at 8ea, 1897, art, 21. 

By art. 21 of the Regulations for Preventing 
Collisions at Sea it is provided that where by any 
of the regulations one of two vessels is to keep 
out of the way “ the other shall keep her course 
and speed ” ; — 

MeU, that a steamship required under this 
article to keep her course and speed, which was 
to the knowledge of the give -way vessel, 
engaged at the material time in a nautical 
manoeuvre involving an alteration of both 
course and speed (dropping the pilot), was not 
committing a breach of the article in reducing 
speed and altering coui’se in order to arrive at 
the proper and usual place to drop the pilot into 
the pilot boat. The Echo - Evans, Pres. 

[1917] P. 132 ; 86 X. J. (P.) 121 ; 

117 X. T. 345 

Loss of Life, 

See above, Damages^ c(!Jl. 412. 

Ffmigating without Lights. 

Admiralty recommendations — Danger of 
enemy submarines — “ Dangers of navigation and 
coUision^'—^^ Special circumstances^'^ rendering 
a departure from the rules necessary — Regulations 
for Preventing Collisions at Sea, art. 27. 

, . Where the Admiralty authorities have given 
Erections that ships navigating in a particular 
locality are not to carry their masthead and 
side lights exhibited, but are to show them only 
in case of emergency in order to avoid collision, 
a compliance with such directions, although it 
involves failure to comply with arts. 1 and 2 
of the Collision Regulations, may nevertheless 
be justified under art. 27, which requires a ship 
to have due regard “ to all dangers of naviga- 
tion.” The Algol - - - - Hill J. 

[1917] W. 347; 34 T, Xr B. 85 


Sm^mm-continued. 

Compulsory Pilotage. ^ 

See above. Collision, col. 411. 

Demurrage. 

Carriage of goods by sea — Contract for con- 
veyance by a specified ship — Loading date fixed — 
Failure to load on fixed date — Subsequent loss of 
ship — Measure of damages. 

The defts. contracted with the pits, that a 
specified ship should be at Korthfleet on May 25, 
1916, to receive a consignment of cement from 
barges belonging to the pits, for conveyance to 
Buenos Aires. The pits, sent their barges with 
the cement to NortMeet on the named date ; 
but the defts.’ ship was not there then, and on 
the following day the ship was sunk at sea 
through no default of the defts. The cement 
was subsequently taken on hoard another shij), 
hut before it could be loaded the pits.’ barges 
had been detained at Northfleet for several 
days. The pits, claimed damages for the deten- 
tion of the barges : — 

Held, that the defts. had broken their con- 
tract by not having the ship at Northficet on 
the date fixed, but that the contract came to 
an end on the following day when the ship was 
sunk, and that the pits, were therefore only 
entitled to damages for detention of the barges 
from the time of the breach of contract to the 
time of the sinking of the sMp. Associated 
Portland Cement Manufactiteebs (1900), Ld. 
V. Hohldeb Brothers & Co. - - Atkin J. 

86 X. J: (K. B.) 1495 ; 22 Com. Cas. 279 

Factory, 

Loading — Dangerous process — Regulations of 
Secretary of State imposing obligations on ship- 
owner ultra vires — Factory and Workshop Act, 
1901 (1 Fdw. 7, c. 22), 55. 79, 88-104. 

Appeal from the judgment of the C. A. [1016] 

2 I R. 241. 

The H. L. allowed the appeal. Mackey v. 
Monks (James Henry) (Preston), Ld. 

H. X, (Ir.) [1917] 2 I. E. 622 ; 

[1917] W. N. 318 

Freight. 

Abandonment at sea — Ship and cargo subse- 
sequently salved — Right of shipowner to freight. 

The defts.’ ship while on a voyage from 
Archangel to Hull with a wood cargo was 
attacked by an enemy submarine. The master 
and crew were compelled by the enemy to leave 
the ship in the boats. The enemy attempted, 
but failed, to sink the ship, and she was subse- 
quently found in a derelict condition by a 
British patrol boat and brought with her cargo 
to the Scottish coast, and was there taken 
possession of by the receiver of wrecks. 3?ho 
pits., who were the indorsees of the bills of 
lading, claimed delivery of the cargo to them 
free of freight on the ground that the defts. 
had abandoned the prosecution of the voyage : — 

Held, that the master and crew had aban- 
doned the ship in such circumstances as to 
indicate an intention not to perform the contract 
of affreightment, and that the pits, were. 



( m ) 


THK COMPLETE OUEEENT DIGEST, 1917. 


( 116 ) 


tlioreforo, entitled to receive the cargo free of 
freight, « 

The Oiio (1881) 7 P. D. 5 and The Arno 
(1895) 72 L. T. 621 foUowed. H. NEWsmi & 
Go. V. Beaoley and Others - Sankey J. 

[1917] S K. B. 112 ; 86 B. L (K. B.) 1238 ; 

22 Com. Cas. 282 ; 116 I. T. 669 ; 

38 T. B. B. 309 

Affirmed on appeal • C. A. 34 T. B. E. 49 
8ee Prize Court, col. 323, and below, 
Salvage, col- 416. 

General Average. 

Extraordinary and abnormal peril — Presence 
of eyiemy siibrnarines — Hire of tug to tow nessel — 
Contribution by cargo owners. 

In pursuance of a charterparty a sailing 
vessel left San Praneisco for Queenstown, and 
w^as there ordered to Sharpness in the Bristol 
Channel. The usual practice for a sailing vessel 
going from Queenstown to Sharpness is for her 
to bo towed a short distance out of Queenstown 
and a short distance into Sharpness. The 
master of the vessel hired a Butch tug to tow her 
the wffiole way from Queenstown to Sharpness, 
being of opinion that that course was necessary 
owing to the presence of enemy submarines in 
the neighbourhood. In hiring the tug the 
master acted on his own judgment and respon- 
sibility. ^ Although the vessel passed through 
waters in which she anticipated submarines, 
she did not see one, and of vessels alleged to 
have been sunk or damaged in the waters 
through which she passed on her voyage three* 
quarters were steamships. The vessel always 
used a tug when entering or leaving port. 

In an action brought by the owners of the 
vessel against the owners of the cargo for a 
general average contribution in respect of the 
hire of the tug : — 

Heldf that the claim could not be sustained, 
inasmuch as a general average expenditure must 
be incurred to avoid extraordinary and abnormal 
perils as distinguished from the ordinary and 
normal perils of the sea, and the risk of being 
attacked, or destroyed by the King’s enemies 
was not an extraordinary and abnormal peril 
upon a voyage of the kind during the war. 
SociijT:^ Nouvelle d’Abmbment v , Spillbrs & 
Bakers, Limited * - Sankey J, [1917] 

1 K. B. 865 ; 86 L. J. (K. B.) 406 ; 22 
Com. Cas. 211 ; 116 B. T. 284 ; [19171 
W. E. 52 ; ’S3 T. B. E. 189 

Insurance. 

Bee above, Charterparty, col. 404, and 
Insurance (Marine), col. 206. 

Maritime Bien. 

TramferabiUiy of lien — Beamen^s wages and 
nftasUfs disbursements — Discharge of lien by 
volunteers after vessel has been sold^Action in 
rem for feimlmrsement — Doctrine of subrogation. 

Persons in the position of volunteers who 
make payments in discharge of seamen’s wa^ 
,ind master’s disbursements do not therwy 
, acquire the maritime Hen which the and 

ip respect, thereof. * * 


SHIPPING (Maritime JAon)---eontlm€A 

Quaere^ whether, apart from the case of 
bottomry, a contractual assignment of a debt or 
claim supported by a maritime lien can carry 
with it the benefit of the lion. The Petonb 

Hill J. [1917] P. 198 ; 86 B. J. (P.) 164 ; 

33 T. B. E. 554 

Pilot. 

j Bee above. Collision, col, 410. 

Prize Court. 

Bee Prize Court, col 316. 

Salvage. 

Armunt — Bvhm arine peril — A pprehcmicd 
danger of submarine attach — Benioval of derelict 
vessel from trade route — Nautical assessor in C, A. 
— Remuneration of assessor. 

Where salvage services were rendered by 
one vessel to another in circumstances where 
the danger of attack by an enemy submarine 
might have been reasonably apprehended, 
although no such attack in fact ensued : — 

Heldf that the danger incurred was one of 
the circumstances to be taken into consideration 
in assessing the amount of the salvage award. 

Semble (per Konan L. J.) : The public service 
rendered by the removal of a derelict vessel 
from a trade route is another of such circum- 
stances. 

Eemuneration at the rate of five guineas per 
diem will be allowed to a nautical assessor sitting 
in the 0, A, (Ir.). Rambler (Owners) u. 
Kotka (Owners) - C. A. (Ir.) [1917] 2I.E.406 

Appraisement — Value of salved ship — Basis 
of valuation — Market value — Disadvantageous 
charter — Value to oivners. 

The Admiralty Marshal appraised a salved 
steamship at the sum of 369,841Z. On an 
a}>pHcation to vary or set aside the ap|jraisoment 
on the ground that the ship had been appraised 
at her market value instead of at her value to 
her owners, which, owing to the fact that she 
had been chartered to time charterers at a low 
rate of hire in 1914 for a period which did not 
expire until 1930, was less than 160,0002. ; — 

Held, that for purposes of appraisement of a 
salved vessel contractual arrangements between 
the o\vners and charterers are immaterial, and 
that the Marshal’s valuation was properly 
arrived at and was based on the right principle. 

The general rule is that an appraisement by 
the Marshal is conclusive, and it is only in very 
exceptional cases that an application to vary 
or set aside the appraisement will be allowed. 
The San Onoere - Evans, Pres. [1917] P. 96 ; 

86 B. J. (P.) 103 ; 116 B. T. 800 

Freight added to vedm of salved vessel. 

The defts.’ vessel was s^ilved wliOst on her 
way in ballast to the Tyne to earn freight under 
a charter : — 

BeMf that, for the purpose of making an 
aWard, the amount of freight, which had been 
subsequently earned, should bo taken into 
account in estimating the value of the property 
salved, The Kaeeir Prince 

Evans, Pres. [1917] P. 26 
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SHI !PFIH0 (Salvage ) — eont in ued. 

A^culnd vesml — Cargo of ‘Munitiom for Hit 
French Cove rnmeul— Services rendered bij Brltmk 
armed trawlers — Claim for salvage renmneraiion 
— ^yctir risks and marine risks 
—Protection against submarine attack — Towage of 
abandoned vessel, 

A Swodisb. vessel, laden with a cargo of 
munitions for the Erench Government, was 
stopped^ in the English Ohamiel by a German 
submarine and the crew were ordered to take to 
the boats. The submarine was preparing to 
sink the vessel, but submerged, presumably on 
sighting two of His Majesty’s armed trawlers, 
and the crew of the vessel were left in their boats. 
They refused to return, and the two armed 
trawlers stood by the vessel and eventually 
towed her to Ealmonth. Eor those services the 
officers and crews of the trawlers claimed salvage 
remuneration from the owners of the Swedish 
vessel and her cargo, hut the claim against the 
cargo was withdrawn. It was argued for the 
deft, shipowners that the |)its. were bound to 
salve a cargo of munitions for an allied Govern- 
ment as part of their public duty; that the 
saving of the ship was merely incidental to 
the saving of the cargo ; that it was salvage 
from a war risk, namely, the risk of attack by 
enemy submarines, and not salvage from a 
marine risk ; and that no salvage remuneration 
was recoverable: — 

Meld, that, assuming the pits, were under 
a duty to salvo the cargo, they were under no 
duty to the Swedish slupowmers to salvo their 
vessel; that the saving was not only from 
submarine attack but from maritime perils 
also; and that, there being a salvage service, 
the whole risk to the salved vessel, war as well 
as marine risk, should be taken into account in 
estimating the value of the services. The 
Oakeie - Hill J. [1917] P. 224; 86 L. J (P.) 

178 ; 33 T. L, E. 873 
Seaman. 

Desertion — Failure of master to enter in log 
statement of wages due to seaman “ left behind ” — 
Merchant Bhi'pfing Act, 1900 (0 Edw, 7, c. 48), 
s, 28. 

Sect. 28, sub-s. 1, of the Merchant Shipping 
Act, 1900, provides that “ if a seaman belonging 
to any British ship is left behii;j4 
British Islands, the master of the ship shall 
.... as soon as may be, enter in the official 
log-book a statement of the effects left on board 
by the seaman and of the ammmt due to the 
seaman on account of wages at the time when he 
was left behind ” ; — 

Meld, that the words “left behind” apply 
not only to the case of a seaman who has actually 
b^n left behind in the port when his ship sails 
therefrom, but also to the case of a seaman who 
has dc«erted^ from the ship and as to whom, 
when the ship sails from the port, the master 
has no information whether he is in fact loft 
there or has already joined, and sailed from the 
port in, another ship. Coeboxtrne v, Lawbence 
Piv, Ct. [1917] 2 K. B. 857 ; 
[1917] W. H. 303 ; 82 J. P. 6 

E 7 igagement — Sig^iing articles — “ Lawfully 
engaged — Negkctmg to join sMp — Offence — 


I SHIPPIJTCf (Seaman) — conimieil, > 

31 er chant Skiff ing Act, 1894(57 c& 58 VicL c. GO), 
s, 221 — Defence of the Meahn Mcgiilaiicms Consoli- 
dated, 1917, 5. 39a. 

The respondent, a seaman, entered into an 
agreement wuth one B., who was the agent of 
I the owners of a certain steamship stationed at 
I a port in the north of Scotland and duly requi- 
Ifeitioned by the Admiralty, whereby he under- 
! took to proceed from L. on a certain date to the 
named Scottish port. At the time of entering 
into the agreement he signed a document under 
which, after promising to start by a certain 
train from L., it was stipulated that articles 
should be signed when the respondent had got 
on board the steamship. The respondent never 
left L. and never joined the ship. On an infor- 
mation being laid against him under s. 39 a of 
the Defence of the Kealm Eegulations, it was 
contended on his behalf that, as he had not 
signed articles in accordance with the require- 
ments of the Merchant Shipping Act, 1894, he 
could not be convicted, as he had never been 
“lawfully engaged” within the meaning of 
that Act, The magistrate before -whom the case 
was heard was of opinion that there had been 
no la-wful engagement inasmuch as no shix3’s 
articles had been signed by the respondent, 
and he therefore dismissed the information : — 

Meld, that the learned magistrate was 
wrong; that although the respondent could 
not have been forced to proceed to sea unless 
ho had signed articles, he was nevertheless 
guilty of an offence against the Defence of the 
Realm Eegulations Consolidated, 1917, in that 
he was “ lawfully engaged ” vuthin the meaning 
of s. 39a of the regulations when he entered into 
the agreement with D., and that the case must 
be remitted to the magistrate with a direction 
to oonviet. Haws v, Bbowk - - Biv. Ct. 

117 T. 408 ; 81 J. P. 300 

Wages and emoluments — Bonus — Seaman left 
behind abroad in consequence of alleged desertion 
— Validity of clause in agree^mnt with seaman 
froviding for forfeiture of bourns on desertion — 
31 er chant Shippmg Act, 1894 (57 58 VicL 

c, 60), s. 14:2— Merchant Shipping Act, 1906 
(6 Edw, 7, c. 48), a. 28. 

By 'the deJSnition contained in s. 742 of the 
Merchant Shipping Act, 1894, “ wages ” include 
emoluments. 

By s. 28, suh-ss. 1, 2, of the Merchant Ship- 
ping Act, 1906, if a seaman belonging to any 
British ship is left behind out of the British 
Islands the master of the ship is to enter in the 
official log-book a statement of the amount due 
to the seaman on account of wages at the time 
when he was left behind, and on the termination 
of the voyage at a port in the United Kingdom 
is to furnish to the superintendent of the port an 
account of the wages and deliver to him the 
amount due as shown in the account. 

The a^eement between the master of a 
foreign-going ship (the voyage to terminate in 
the felted Kingdom) and the crew contained a 
clause that “aU members of the crew will be 
paid 15 per cent, war bonus over and above the 
rates appearing against their names on the 
articles for the voyage or during the period of the 
war, i.e., whichever terminates first In 
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SHIIPIE'O- CBmmmi)---conUm(ed. 
case uX dcBcrUoii and /op being i)aid oil abroad 
tiio abovc^buiiuijos will bo forXoitccl. Tiio wagcH 
ontored againat tiio reapcctivo names tkereiii 
ropresent increases over the company’s scale ol 
rates ruling at tbe outbreak of war, whicb 
increases are added as a war bonus ” ; — 

Held, that the bonus was part of tbe emolu- 
ments of the seaman and was tborefore included 
in bis wages, and that tbe stipulation that the 
bonus was to be forfeited was inoperative against 
a seaman who bad been left bobmd out of the 
British Islands, bis absence being alleged to be 
duo to desertion, inasmuch as tbe stipulation 
was contrary to the above provisions in the Acts 
of 1894 and 1900, and tbe master was therefore 
bound to pay to tbe superintendent of tbe port 
where tbe voyage terminated tbe amount of the 
bonus due to tbe seaman at tbe time be was left 
behind. Shelfokd v. Mosey - - Div. Ct. 

[1917] 1 K. B. 154 ; 86 L J. (K. B.) 289 ; 

116 Z. T. 685 ; 80 J. P. 468 

War. 

Bee above, Charterparty, coL 397. 

SHIPS d- Sale of — Particulars — Incorrect 
statement as to dead-weight capacity. 
Bee Coa^iTEACT, col. 111. 

SHOP — Shop assistant — Retail trade — Coal mer- 
chant — Branch office — No goods kept upon the 
premises-— Shops Act, 1912 (2 Geo, 5, c. 3), s. 19, 
suh-s, 1. 

Tbe word shop ” in s. 19, sub-s. 1, of tbe 
Shops Act, 1912, has an extended and artificial 
meanmg that goes beyond tbo popular and 
recognized meanmg of tbe word. 

A coal merchant’s branch ojQSlce, in which no 
coal is kept and only orders are dealt with, is a 
“ shop,” and the attendant in it, who takes the 
orders, is a shop assistant ” within the meaning 
of that sub-section. Waixaob Beothees v. 
Dixok ^ . Biv, Ct. (Ir.) [1917] 2 I, E. 286 

SHOETAGE OP SHPPIY— Sale of goods. 

See Sale of Goods, col. 378. 

SIGHATUEE — Contract — Agent. 

See Peincifal and Agent, col. 313. 

SIMILAEITY--Trade name. 

See Tkade Name, col. 440. 

SITE — Transfer of — ^By building owner. 

See London, col. 2 66. 

SMAIL BAEMOTE COHET -- Jurisdiction — 
High Peak mining customs. 

See Mines, col. 277. 

SOliB KOTE — Contract-— Condition — Assent of 
buyer, 

yS'ee Sale OF Goods^ col 378. 

SOLBIEE’S WILL — ^Marriage — ^Eevocation. 

Bee Peoeatb, col. 335. 

B0HCITOB. 

^ ^ 4^ttadhment, col 4:20. 


SOLICITOE— 

IrdamL See above, Costs. 

Lien, col 423. 

Rdaiiier. See above, Costs, 

Taxation, col 423. 

Trustee, col 423. 

Attachment. 

Defandt in payment of money in chrtfacier of 
officer of Court — Meiention of liienfs moneys — 
Costs of taxation of bill — Order for payment of 
bala7ice due on cash account and costs of taxation — ■ 
Banlcniptcy of solicitor — Debtors Act, 1869 (32 
33 Yict, c. 62), s. 4, sub-s. 4. 

Peterson 3. said that in tliis case an order had 
been made on the solicitor for payment of the 
balance of his client’s moneys in his hands jjIus 
the costs of taxation incurred in ascertaining the 
amount of the balance so found duo from tlie 
solicitor to his client, and it seemed to his Lord- 
shi^i that in the result this was a case similar to 
that with which North J. had to deal in In re 
A Solicitor [1895] 2 Oh. 66, and that the costs 
were moneys duo from the solicitor “in his 
character as an officer of the Court ” within 
exception 4 to s. 4 of the Debtors Act, 1869. 
This was not a case where the solicitor had been 
ordered to pay costs simply as an unsuccessful 
litigant, as in In re Hope (1872) L. B. 7 Ch. 523, 
in which case the Lords Justice.s, as pointed out 
by North J. in hi re A Solicitor (supra), expressly 
excepted the case in which a solicitor was ordered, 
in his character of solicitor, to pay a sum of 
money with costs, the costs in such event being 
considered as included in the sum ordered fco bo 
paid. It was true that in the present case the 
solicitor had been adjudicated bankrupt, but 
that did not interfere with the punitive jurisdic- 
tion of the Court over the solicitor. He had 
been guilty of a gross breach of trust in putting 
his client’s money into his own pocket, and the 
order would be that the applicant bo at liberty 
to issue the writ of attachment as asked by the 
motion. In re N., A Solicitoe - Peterson J. 

[1917] W. N. 188 ; 83 T. I. E, 809 ; 

61 S. I. 445 

Costs. 

Bill of — Retainer — Lrish solicitor miderlahing 
professional lOfrk in Ireland for English solicitor 
— Liability for costs — Custom, 

The personal liability of an English solicitor, 
at whose instance an Irish solicitor undertakes 
professional work in Ireland for an English client, 
depends in each case upon whether there is a 
contract express or implied that tlie Irish 
solicitor shall be entitled to recover his costs 
from the English solicitor. 

K,, an English solicitor, on behalf of an 
English cHent, instructed P., an Irish solicitor, 
to take proceeding in the K. B. D. in Ireland 
against Tc S. of Dublin. At the trial of the 
action, without a jury, Dodd J'. held a custom to 
be proved that where an English solicitor in- 
struct an Irish solicitor to take proceedings in 
an Irish Court, the latter, in the absence of an 
express agreement contravening the custom, was 
entitled, to recover from the instructing solicitor 
the entire outlay and two-thirds of the charges 
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SOLICl TOB (Costs) — couf imied, 
for professional services reasonably and i>roporly 
incurred, and entered a verdict and judgment in 
favour of the pits, accordingly ; — 

EeU by the 0. A. (Sir 1. J. O’Brien 0., 
Konan L.J., Molony L.J. diss.) (reversing the 
decision of the K. B. D. (Cherry L.O.J., Madden 
and Boyd JJ.), namely, that the pit. was 
estopped from alleging that the deft, was his 
client, and that the custom found by Dodd J. 
would bo illegal and repugnant to the ordinary 
rules governing the relations between solicitor 
and client), that an express contract by the deft, 
to pay the i)lt. was established by the corre- 
spondence. 

Meld, also, that there is nothing inherently 
illegal in a contract by an English solicitor to 
pay for professional work carried out in Ireland 
by an Irish solicitor for an English client, and 
that a bill of costs for such work is taxable, 
POETEE V , KiETLAK 

C. A. (Ir.) [1917] 2 I. R. 138 

Bill of — Solicitor -trustee — Taxation by 
co4r%istee — Party chargeable ” — Solicitors Act, 
1843 (6 7 VicL c. 73), 37— i?. S. G„ 1883, 
0. LIV,, r. 4 (E). 

Where a^ member of a firm of solicitors is a 
trustee, entitled under the instrument of trust 
to charge for his professional services, and his 
firm deliver a bill of costs to the trustees of the 
instrument for work done as solicitors to the ; 
trust, the co-trustee is a “party chargeable” | 
within the moaning of s. 37 of the Solicitors Act, i 
1843, and can tax the bill under the Act on a 
summons taken out under 0. liv., r. 4 (F). In 
re H. P, Datos & SoK - Neville J. [1917] 

1 Ch. 216 ; 86 L. J. (Ch.) 200 ; 116 L. T. 

864; [1916] W. N.428; 61 S. J. 184 

Lease — “ Building lease — Solicitors'^ Be- 
muneration Act, 1881 (44 45 Viet c. 44) — 

General Order under Act, Sched, 1», Part 22., First 
Scale, Second Scale ; Sched. II. 

Pit. demised three-quarters of an acre of 
agricultural land to the defts. for fourteen years 
at a rental of 1602. a year. The lease con- 
tained covenants by the lessees to erect on the 
land with all reasonable speed a cinema house, 
the plans to be approved by the lessor, to keep 
the premises in repair and at the expiration of 
the lease, if so required by the le^or, to remove 
the building i it contained also a proviso thjat 
the lessor might purchase the buildings at' a 
valuation, and that if she did not purchase them 
the lessees might remove them. The lessees 
agreed to pay the costs of the lessor’s solicitors 
in connection with the lease ; — 

Meld, that the lease was a “ building lease 
^serving rent” within the meaning of the 
B^ond Scale in Sched. I,, Part II., of the 
G^rid Order made in pursuance of the Soli- 
citors^ Bemuneration Act, 1881, and that the 
pit.’s solicitors’ costs were taxable under that 
scale and not under the First Scale in Sched. I., 
Part II., nor under Sched. II. of the Order. 
Hillyaeb V . MoDonaiiB ahb Othbes 

C. A. [1917] 2 K. B. 248 ; 86 B J. (K. B.) 

il6; 118 L. T. 741; 61 S. J. 171 

Taxation — Order of course — * Prohibition 
against commencement of proceedings by solicitor 


SOLICITOR (Costs) — coutbuipd. 
pending refcrence-^IIoiion to dischari/e—-Dday — 
Solicitors Act, 18f 3 (6 cL* 7 Viet c. f3), s. 37 — ■ 
It S. 0., 1883, O. LXX \, J*. 2. 

In Feb., 1917, the client obtained an order 
of course to tax his solicitor’s bill on application 
made within one month from delivery. The 
order contained no submission to pay and no 
direction for delivery of papers, but contained 
an unqualified prohibition against the com- 
mencement of any proceedings by the solicitor 
in respect of the bill pending the reference. A 
reference was made to a taxing Master, but the 
client did not proceed further under the order, 
and the solicitor alleged on oath that he believed 
that the client obtamed the order with the sole 
view of delaying payment and had no intention 
of 3 ;>roceeding under the order. The solicitor 
now moved to set aside the order for irregularity 
on the ground that the words restraining the 
commencement of proceedings by the solicitor 
were erroneously inserted, or in the alternative 
that these words might bo struck out, or in the 
further alternative that, notwithstanding - the 
order, he might be at liberty to commence pro- 
ceedings against the client;— 

Meld, that the application in the circum- 
stances was not too late. 

Meld, also, that the unqualified i>rohibitioii 
against the commencement of i^roceedings by 
the solicitor pending the reference was in 
accordance with the established form of order 
on the client’s application within one month 
from delivery and that the order could not be 
set aside for irregularity; but that, having 
regard to the uncontradicted evidence that the 
client was using it for the purpose of delay, the 
Court, under its inherent jurisdiction to x‘>revent 
abuse of is orders, was entitled to direct, as it 
did, that unless the client obtained an appoint- 
ment to tax within fourteen days the order 
should be discharged. 

The form of order approved in In re Brock- 
man [1909] 2 Ch. 170, 177, and the forms in 
Soton on Judgments, 7th ed., pp. 254, 255, 
discussed. In re Plummee - - Younger J. 

[1917] 2 Ch. 432 ; 86 L. J. (Ch.) 702 ; 

117 L. T. 661 ; [1917] W. N. 265 ; 

61 S. J. 694 

Taxation — Promissory note given by client in 
respect of untaxed bill of costs — Promissory note 
dishonoured — Bight of solicitor to judgment for 
full amount of promissory note. 

The pit., having acted as solicitor to the 
deft., delivered to him a bill of costs, and the 
deft, signed two promissoi-y notes in payment. 
The first of the notes to become due was dis- 
honoured. In an action on the note the deft, 
contended that lie was entitled to have the 
bill taxed before paying the note ; — 

Held, without deciding whether the deft, 
had a right to taxation, that the pit. was 
entitled to judgment on the note for the amount 
claimed, and that if the deft, applied for taxa- 
tion and was held entitled to it he might, when 
the other note fell due, have a defence to thei 
extent of any sum deducted from the bill 
Stewaet-Mooee V. Spbagite - Avory J. 

[1917] W. N. 367 ; 34 T. L, R. 113 
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mUmO'R-~rtmfhmed. 

Ireland, 

See above, Costs, col. 420. 

Lien, 

Documents obtained by negotiation without 
litigation — Bankruptcy — Trustee — Documents in 
soUcitm's’ hands after bankruptcy. 

The clefts., a firm of solicitors, were instructed 
by E. to obtain the restitution by B. of certain 
documents, and took various steps with that 
object. Z. became baiilcrupt, and the pit. was 
appointed receiver in the bankruptcy. He then 
instructed the defts. to take stops to obtain the 
documents, and eventually, as the result of 
negotiations conducted by them, an agreement 
was made between the pit. and the representa- 
tives of B., who had in the meantime died, under 
which the documents were handed to the defts. 
as the plt.*s solicitors. The defts. claimed a lien 
on thorn for all their costs arising from the 
attempts to recover them as from the time of the 
instructions given them by Z., claiming that the 
documents were the fruits of their exertions. 
The pit. admitted his liability for costs incurred 
on his instructions, and paid money into Court 
to satisfy those costs, and claimed the return of 
the documents : — 

Held, (1.) that no lien exists on the fruits of a 
more negotiation without litigation ; and 
(2.) that in any case the possession of the docu- 
ments by the defts, was obtained as the result 
of the fresh instructions given by the pit. and 
was not attributable to anything done on the 
instructions of Z., and that, therefore, no Hen 
on them existed in resxjccfc of the costs incurred 
on Z.’s instructions. 

Decision of Eowlatt J. [1917] 1 K. B. 297 
affirmed, Mrc4UEEDItciiiak v. LiauTBouND 

C. A. [1917] 2 K, B. 298 ; 86 L. J. (K. B.) 

889; 116L.T. 790; 61 S. J. 416 

Eetainer. 

6^e€ above. Costs, col. 420. 

Taxation. 

See above, Costs, col. 421, and Costs, 
col. 118. 

Trustee, 

Contract for sale of trust property — Solicitor 
acting for vendor and purchaser — Fiduciary 
relationship — Conflicting duty — Nondisclosure ig 
purchaser of hmwhdge as to value — Bribe given by 
purchaser to vendors agent — Waiver by vendor of 
right to repudiate contract — Right of pwrehaser to 
rescind. 

The pit. contracted to purchase from H. 
and 0., who were trustees, a portion of their 
trpst property. H*. was a solicitor and 0. was 
hii managing clerk,' Throughout the trans- 
action H, acted (through 0.) as solicitor both 
for vendors and purchaser. 0. failed to disclose 
to the pit. certain valuations previously obtained 
showing that the property was not worth the 
grkie which the pit. agreed to pay. The pit. 
knew that the vendors were trustees. In the 
dt the negotiatioii^ the pit. offered and 
a bifbe:^ In an aoMon by the pit. 


SOLICITOB (JxmUej—conti nued, 

for rescission of the contract tho defts. connier- 

eiaimed for specific performance : — 

Held, aifixming the decision of Younger J., 
that H., as the plt.’s solicitor, was bound to 
disclose to him all material facts relating to tho 
matter, and that he was not relieved of that 
obligation by the fact that he owed a conflicting 
duty to his cestuis que trust. By the claim, for 
specific performance the contract, which might 
have been repudiated on the ground of the 
bribe, was affirmed, and the pit. was not there- 
fore deprived of his equitable right to rescission 
on the independent ground of the non-disclosure 
by his solicitor of material facts. Moody v. 
Oox A'NTf Hatt - - C. A. [1917] 2 Ch. 71 ; 

86 L. J. (Ch.) 424 ; 116 L. T. 740 ; 

[1917] W. N. 127 ; 61 
S. J. 398 

S.e Will, col. 402. 

SOLICITOB-TRBSTEE — Will — Direction to 
pay 200Z. per annum “free of all 
duties ” to. 

See Will, col. 462. 

south: AEBICA — Bechuanaland Protectorate 

— Special Court — Jurisdiction — * “ Cases 
pending ” — Procla'inatlon No. 40 of 1912, s. 1, 
sw6-s. 2 (c). 

By Bechuanaland Proclamation No. 40 of 
1912, s. 1, there was established a Oourt to bo 
called the Special Court for the Bechuanaland 
Protectorate, and it was provided by s. 1, 
sub-s. 2 (c), that the Court so established should 
have jurisdiction in “such eases pending in the 
Court of the Resident Commissioner, or in the 
Court established under s. 4 of Proclamation 
No. 2 of 1896, as such Court may on its own mere 
motion remove to the said Special Oourt ** : — 
Meld, that the jurisdiction of the Special 
Court was not confined to cases pending before 
the Courts named at the date of the Proclama- 
tion. Moeapitso Bathoven V. Rex 

J. C. [1917] A. G. 207 ; 86 L. J. (P. G.) 189 

SOUTH AUSTBALIA— -Income tax— Computa- 
tion of profits. 

See Australia, col. 54. 

r 

SPECIAL ACT— Railway company — ^Deposited 
plans — Incorporation. 

See COMPENSATIOK, col. 101. 

SPECIAL COUBT— Jurisdiotion. 

See South Aebica — Bechuanaland 
Protectorate, col. 424. 

SPECIAL POWER OF APPOINTMENT. 

See Power oe Appoihtmeht, col. 308. 

SPECIAL RESOLUTION— Company. 

Bee Company, col 85. 

SPECIAL SESSIONS— -Poor rate— Appeal. 

' ” See Rates, col 343. 

SPECIALIST — ^Building contract. 

See Building, col 68. 
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SPECIFIC PERF0EMANCE-™-P«ro2 agreement 
for lease — Bent in advance — Part performance — 
Statute of Frauds (29 Gar. 2, c. 3), s. 4. 

Payment of rent in advance in respect of a 
parol agi’eemcnt for a lease of premises of which 
the lessee has not taken possession is not such 
3)art performance as will take the case out of the 
operation of s. 4 of the Statute of Frauds. 

Thurshy v. Fecles (1900) 49 W. B. 281 
approved and followed. ' 

Application of the doctrine of part perform- 
ance to parol contracts observed upon. 

Decision of Eve J. affirmed. Ghapeoniebe 
V . Lambert - - C. A. [1917] 2 Ch. 356 ; 

86 L J. (Ch.) 726 ; 117 L. T. 353 ; [1917] 
W. 232 ; 33 T. I. E. 485 ; 

61 S. jr. 592 

— Vendor and purchaser. 

See Venbob ahb Pxtrohasee, col. 451. 

SPECIFICATIOHS™-Owner’s— Local authority 
— Duty to consider— Housing — De- 
molition order. 

See Local Government, col. 261. 

SPIKED OTAEBS — Trees — Highway — 
Personal injury. 

See Negligence, coL 289. 

SPEAIHEB WEIST — Latent lufoorculosis — 
Infection — Total disablement — 
“ Exclusively of all other causes.” 

See Insurance (Accident), col. 201, 

STAMP DUTY. 

See Australia, col. 53; and Com- 
pany, col. 96. 

STATE, SECEETAEY 0F,F0E HOME AFFAIES 
— ^Alien — ^Deportation. 

See Alien, col. 9. 

STATEMENT — Accused — Military court of 
inquiry^ — ^Admissibility. 

See Criminal Law, col. 128. 

— Basis of contract — Insurance. 

See Insurance (Burglary), col. 201. 

— On oath — Evidence in mitigation of punish- 

ment— Materiality. 

See Criminal Law, col. 132. 

STATUTE — Validating agreonient — Company. 
See Company, col. 97. 

STATUTE OF FEAUDS. 

See Speoieio Performance, col, 425, 
and Vendor and Purchaser, I 
col. 449. 

STATUTE OF FEAUDS AMENDMENT ACT, 
1828. 

See Bank, col. 56, 

STATUTES— 

Mnaeied during the year 1917, Table of, 
p. Ixiii. 

JudkiaUp cmsid&ed during the year 1917, 
p. Ixvii. 

STATUTOEY DEFENCE — Set-off— Claim for 
price of goods sold — Breach of war- 
ranty. 

See County Court, col 120. 


STATUTORY MEETING OF CREDITOR^ 

See Company — Winding up, col. 101. 

STATUTORY ROWER— Unreasonablo exorcise 
of. 

Bee Nuisance, col. 293. 

STEAMSHIP— Collision. 

See Shipping, col. 409. 

STOCK EXCHANGE — Bankruptcy— Default- 
ing member. 

See Bankruptcy, col. 59. 

Broker and client — Gover system. 

Held, on the facts, that the pit., who had 
instructed the dofts., who were stockbrokers and 
members of the London Stock Exchange, to 
make a speculative sale of Consols, had not 
agreed to an arrangement on the terms of keep- 
ing the defts. secured in respect of the differ- 
ences with a right on the part of the defts. to 
close the account if he failed to do so, but that 
the pit. only agreed to give a certain security 
with a fixed cutting limit, and that therefore 
the pit. was entitled to damages against the defts. 
for closing the account when that limit had not 
been reached, Surman v. Oxenford & Co. 

Lush J. 33 T. L. E. 78 

Mcmhey'ship—Bcfiisal io rc-elect — Action for 
declaration — Pleading — Particulars. 

In an action for a declaration that tlic rejec- 
tion of an application made by the pit. for rc- 
eloction as a member of the Stock Exchange 
was invalid and inoperative, the defts. pleaded 
that they acted bona fide and ’honestly in tho 
exercise of tho duty and discretion given to 
them by r. 21 of the Stock Exchange Buies ; — 

Held, that the Court would not order tho 
defts. to give particulars of the facts or grounds 
on which they based their decision. A tra verso 
by a deft., oven of a negative pleaded by a pit. 
which tho pit. must establish in order to succeed, 
is not a matter “ stated ” in ’the defence within 
the meaning of O, xrx., r. 7, of the R. S. 0. 
Weinberger v. Inglis - Astbury J. 34 T. L. E. 

104; [1917] W. N. 855 ; 62 S. L 160 

Non-member — Sale of shares to broker — Action 
for price by vendor against brokers client. 

The deft, instructed Stock Exchange brokers 
to buy for him certain shares, and the brokers 
purchased a larger number of the shares from 
the pits., who were an issuing house and who 
sold as principals. The brokers then allotted 
some of these shares to the deft, in their books. 
The brokers had bought from the pits, to greater 
advantage than they could have bought from a 
jobber, and they had no interest in the sale of 
the shares except to earn a commission from 
their clients. The contract notes showed that 
the brokers had purchased from non-members 
of the Stock Exchange. In an action by the 
pits, against the deft, to recover tho x>rico of the 
shares : — 

Held, that a general authority given to Stock 
Exchange brokers to buy shares was an authority 
to buy in accordance with the rules of the Stock 
. Exchange, and as the rules had been complied 
with the pits., though non-members, were 
entitled to recover. Union and Rhodesian 
. TbusTj Ld» V. Neville Eidley L. 33 T. L. E. 246 
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STOBPA0E — ^Works — ^Minister of Munitions. 
See OoNTBAOT, coL 108. 

BtOEAm Am EESHIPMENT OF GOODS 
— Expense — Suing and labouring 
clause. 

See Insueancb (Maeife), col. 212. 

STEAITS SETTLEMENTS ~ Registration oj 
titles — Mortgage — Statutory form — Xfnregistercd 
agreement-SQoniraciual right — (Selangor) RegiS' 
iration of Titles Regulation (lY, of 1891), ss, 4, 
41 — (Sela7igor) Limitation Enactment (F. oj 
1890), Schei. IL, art 116. 

A system of registration of titles founded on 
the Torrens system and contained in the 
(Selangor) Registration of Titles Regulation, 
1801, IS in force in the Federated Malay State 
of Selangor. That Regulation provides by s. 4 
that land shall not be capable of being trans- 
ferred, transmitted, mortgaged, charged, or 
otherwise dealt with, except in accordance with 
the Regulation ; and by s. 41 that whenever 
any land is intended to be charged, or made 
security, the proprietor shall execute a charge 
in the prescribed form, which must be registered. 
By the (Selangor) Limitation Enactment, 1896, 
Sched. 11., art. 115, a suit against a mortgagee 
to redeem immovable property mortgaged may 
be commenced within sixty years of the accrual 
of tho right to redeem. 

Am agreement in writing made in 1895 
provided that, as security for a debt, land in the 
State of Selangor of which the debtor was 
registered as owner should be transferred to 
tho creditor, and that it should he a condition 
of the agreement that if the debtor repaid the 
debt within six months the land should be 
reoonveyed to him, othermse the agreement 
should bo void. A transfer of the land to the 
creditor in the form provided by the Regulation 
was executed upon the execution of the agree- 
ment and was duly registered. In 1913 the 
debtor, who had not repaid the debt,, sued to 
redeem the land. The suit was barred by the 
Limitation Enactment, 1896, unless the agree- 
ment was a mortgage to which art. 116, above 
referred to, applied : — 

Held, that, having regard to s. 4 of the 
Registration of Titles Regulation, 1891, the 
ajgreement conferred upon the debtor no real 
right in the land, but merely a contractual right, 
and that art. 115 of Sohed. II. of the Limitation 
Enactment applied only where the relationship 
of mortgagor and mortgagee was created by a 
charge made and registered in accordance with 
the Regulation ; that consequently, even if the 
agreement should be construed as a continuing 
security for the debt, the suit was barred by the 
Limitation Enactment. Haji Abdxtl Rahman 
a Mahomed Hassan - J. C, [1917] A. C . 209 ; 

86 L, L (F. C.) 161 

nr^LA'mtBt HOESES. 

See Negligence, col. 287, and Tees- 
pass, coL 442. 

STEEAM — ^Interference with natural course pf. 

, See Watbe, col. 454. 

,^T^OTST-^E:qgens©s of making up. 

\ 'Seo CodAL- GrOYKSNMiNT, ' 


— Lighting — Defence of Realm Regulations — 

See Negligence, col. 289. 

— Railway — Overcrowding — Common nuis- 

ance — Criminal law — Canada. 

See Canada, col. 71. 

STRIKING OtTT WOEDS—WilL 

See Peobatb, coL 304. 

SEB-LEASE. 

See Landloed and Tenant, col. 244. 

SDBMAEINES— Enemy. 

See Insub ANOB, col. 210, and Ship- 
ping, col. 416. 

SUBEOGATION—Maritime lion. 

Sec Shipping, col. 415. 

SUBSIDENCE— Surface. 

See Mines, col. 278. 

SUBSTITUTIONAL GIFT— Will. 

See Will, col. 476. 

SUCCESSIVE HIGHWAY AUTHORITIES — 
Liability for acts of former authority. 
See Negligence, col. 287. 

SUEZ CANAL CONVENTION, 1888. 

See Fbizb Coxjet, col. 327. 

SUING AND LABOURING CLAUSE — Ex- 
pense of storage and roshipment of 
goods. 

See Insueancb (Maeine), col. 212. 

SUIT — ^S'laintenanco of. 

See Maintenance, col. 270. 

SUMMARY JURISDICTION — Husband and 
wife. 

See Divoecb, col. 142. 

— Rogue and vagabond. 

See JUSTICES, coL 240. 

SUMMONS — Service — ^Admiralty Registrar. 

See Shipping, col. 392. 

SUPERINTENDING ARCHITECT— Certificate 
of — Gfeneral line of buildings — ^London. 
See London, col. 265. 

SUPER-TAX — Non-resident — Property in the 
United Kingdom^ — Chargeability. 

See Revenue, col. 361, 

SUPPLY — ^Shortage of — ^Sale of goods. 

See Sale op Goods, col. 378. 

SUPPORT — ^Right to — ^Building— Easement. 

See London, col. 266. 

— Right to— Surface. 

Bee Mines, col. 278. 

SURETY — ^Right to transfer of securities — - * 
Insurance. 

See Alien Enemy, col I3. 

SURFACE — Support. 

See Mines, col. 278^ 
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SUBKAME — Trade mark — Application to 
register. 

See Teadb Make, eol, 43S. 

SIIBBLITS ASSETS — Company — ^Trading witli 
the enemy — ^Winding up of business — 
Power to distribute. 

See Aliek Enemy, coL 18. 

StJBPItrS ETDriIDS--Kesultmg trust. 

See Trust, col. 444. 

SITRBEKDEE — Security. 

See Bankreptoy, col. 63. 

STJBVEYOB — aluation — ^Pees — ^Eyde’s Scale, 
See Contract, col. 111. 

STJSPEHSIOlSr— Contract. 

See Contract, col. 108. 

•— Delivery — Sale of goods. ^ 

See Sale oe Goons, col. 371. 

- — Discbarge — ^Bankruptcy. 

See Bankruptcy, col. 60. 

SBSPENSOBY CIAITSE— Sale of goods. 

See Sale op Goods, col. 371. 

TAIL, TEHAHT IN — Disentailing deed — Re- 
settlement — Mistake — Rectification of disentailing 
deed — Jurisdiction — Dines and Recoveries Act^ 
1833 (3 4 Will 4, c. 74), ss. 40, 41, 47. 

Sect. 47 of the Pines and Recoveries Act, 
1833, which in some respects excludes the juris- 
diction of Courts of Equity in dealing with 
disentailing deeds, does not preclude the Court 
from exercising its jurisdiction to rectify any 
slip or clerical error in a disentailing deed which 
prevents the deed as executed from being the 
deed of the parties. 

EaU-Dare v. Hall-Dare (1885) 31 Ch. D. 251 ; 
discussed and followed. i 

Bank^ v. Small (1887) 36 Oh. D. 716 dis- 1 
cussed and ex^ilained. I 

In re Otthy^s Estate [1910] 1 I. R. 1 notl 
followed. Meeking v. Mebking - Astbury J. 
[19171 1 Ch. 77 ; 86 L. J. (Ch.) 97 ; 116 
L. T. 623 ; [1916] W. N. 367 

Disentailing deed — Settlement — Protector of 
the settlmient — “ Oton&r of prior estate ” — “ Bare 
trustee ” — Fines and Recoveries Ac% 1833 (3 cfe 4 
WiU, 4, c. 74), ss, 22, 27. 

“ Owner of the prior estate,” in s. 22 of the 
Pines and Recoveries Act, 1833, means beneficial 
owner. 

A trustee who has no beneficial interest, 
whether or not he has duties to perform, is a 
“ bare trustee ” under s. 27. 

Preeholds were settled to the use that J. B. J. 
filmed receive thereout a yearly rent-charge, and 
shlt^ject thereto that his wife surviving him 
shOtild receive a yearly rent-charge, and subject 
thereto to the use of J. B. J, for life, with 
remainder to the use of trustees for a term of 
years if A. M. L. D. should so long live, and 
subject thereto to the use of the first and other 
sons of J. B. J. and his wife successively in tail 
male, with remainders over. The trusts of the 
term were to apply the rents and profits for the 
benefit of children or other issue of J* B. J. and 


TAIL, TENANT m-^contmued, 
his wife. J. B. J. died leaving his wife iSnd a 
son (the pit.) and a daughter, both of whom were 
married but had no issue. A. M. L. B. was stiU 
living. The pit. desired to disentail : — 

Held, that there was no protector of the 
settlement. (1.) The pit. and his sister were not 
protector, not being owners of the term, assum- 
ing it to be “the prior estate” within s. 22. 
(2.) The present trustees were not protector, 
being “assigns” of the original trustees and 
excluded by s. 27. (3.) Two surviving original 
trustees were not protector, never having been 
beneficial owners. The pit. could therefore 
disentail without consent. In re Bland Y 
Jenkins’ Estate. Blandy Jenkins ij. Walker 
Peterson J. [1917] 1 Ch. 46 ; 86 L. J. (Ch.) 
76 ; 115 L. T. 483 ; [1916] W. N. 320 

— Money fund — Trust for devolution with 

entailed estate in Scotland — ^Proviso 
against absolute vesting in heirs of 
entail living at testator’s death — 
V alidity — Disentail, 

See Heirlooms, col. 186. 

TAX — Excess profits. 

See Commission, col. 83. 

— Income. 

See Revenue, col. 357. 

— Land tax. 

See Revenue, col. 361. 

— Landlord’s property — ^Deduction of. 

See Landlord and Tenant, col 244. 

o. »■ 

— Super. 

See Revenue, eol. 358. 

TAXATION— Costs. 

See Costs, col 118, and Solicitor, 
col 421. 

— Revenue — Exemption — Canada. 

See Canada, col. 70. 

TEACHER — Contract of service — Dismissal — 
Powers of managers. 

See Education, col 153. 

TELEGRAPHIC CODE. 

See CORYBIGHT, col 116. 

TENANCY AND TENANT. 

See Landlord and Tenant. 

TENANT POE LIRE AND REVERSIONER. 

See Capital or Income, col 76. 

TENANT IN TAIL. 

See Tail, Tenant in, col. 429. 

TENTERDEN’S (LORD) ACT (9 Geo. 4, c. 14), 
s. 6. 

See Bank, eol 66. 

TERM — ^Landlord and tenant. 

See Landlord and Tenant, col 249. 

— Merger. 

See Merger, col. 276. 
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TEBMIIATIOH—Contract. 

^ See CoNTBACT, col. 108. 

TISTAMMTABY EXPENSES. 

See WiLB, col. 46(5. 

TESTATOE. 

See Pbobatb and Will. 
THEFT—Servant. 

See Oahrtbb. col 78, and Instjbakce 
(L oss), col. 205. 


TOET — eontiimed, 

AT>peal by the pit. from tlie itid£incnt of the 
IC B. Div. (Ir.) [1917] 2 1. R. 73. 

Tho 0. A. (Ir.) affirmed the judgment of the 
K. B. B. Newell v. Stabkie - G. A. (Ir.) 

[1917] 2 1. E. 621 

TOTAL BISABLEMENT—Accident. 

See Instteahce (Acoibent), eoL 201. 

TOTAL LOSS—SMpping. 

See Bbizb Coubt and Siiippifg. 


THIRB PARTY PEOGEBBBE—Indemnity. 

See Sale oe Goods, col, 360. 

THREE YEARS’ RESIBEHCE—Poor law. 

See PooB Law, col. 300. 

TIME — Betermining rights of remaindermen — 
Conrersion. ! 

See CoNVEBSiOE-, col. 114. 

TIME GHABTER. 

See SnimNG, col 404. 

TIME POLICY — Insurance (Marine)— Unsea- 
wortliiness. 

Sm Inskjbab'ce (Makine), col. 209. 

TITHE RENT-CHARGE — -‘Kent” — Modus 
or composition. 

See Limitations, Statutes oe, col 257- 


TOWAGE. 

See Shipping, col. 417. 

TOWN* POLICE CLAUSES ACT, 1847. 

See Highway, col. 191. 

TEABE— Custom of — Contract — Sale of goods. 
See Sale op Goods, col. 369. 

— Restraint of. 

Bee Rbstbaint op Trade. 

TBABE MARK. 

Appeal to Judicial Gommiiiee, col 432. 
Infringement, col. 432. 

Registration — - 

Condition, col. 433. 

Distmetim MarJe, col. 433. 


T 0MB STONE — Funeral expenses — ^Insurance. 

See Insurance (Liee), col 203. 

TORT— Action of— Husband and wife. 

See Husband and Wipe, col. 195. 

— Floods — Bamago to property. 

See Water, col 454. 

^ Joint tmifeasors — Dogs icorrying sheep — Ro 
emilence of concerted action on part of owners — 
Judgment agahist each owner for damages caused 
by his OW71 dog — County court — Practice — Defen- 
dants in person — Affidavit that defendants made 
certain admissions at trial — Denial in Divisional 
Court by coiaisel acting on instructimis contained 
in letter. 

Tho pit. was the owner of certain sheep, and 
each of tho two defts.,who lived in ono house, 
was the owner of a dog, neither of them being 
in control of the dog of the other. The dogs 
together attacked the plt.’s sheep without the 
knowledge of either deft. In an action by the 
sheep-owner against the owners of the dogs, 
tlio amount of the damages was not disputed, 
but there was no evidence to show which dog 
did tho greater amount of damage, and the 
judge found that probably each dog had done 
about half of it, and he awarded the pit. as 
against each deft, half the amount claimed : — 
Held, that the mere fact that the dogs acted 
together without any connected action by their 
owners did not make their owners joint tort- 
feasors and therefore the judge was entitled to 
divide the damages as he had done. Piper v. 
WlNNIPRITH AND LePPARD - - Biv. Ct. 

[1917] W. N. 868 ; 84 T. L. B. 108 

Malicious abuse of mthority — Conspiracy — 
\P%bUc Authorities Protection Act, 1893 (50 S 57 
‘6. 61), 


Initials, See above, Distinctive 
Math. 

Invented Werrd, col 436. 

Proof, col 437, 

Rectification, col 437. 

Similarity, col 437. 

Surname, col 438. 

Appeal to Indicia! Committee, 

Special leave to appeal — Action in Newfound- 
land for an injunction to restrain infringement of 
(rode mark — Decision of the Supreme Court of 
Newfoundland on the consirucUcm of the New- 
foundland Trade Marks Act in favour of defen- 
dants — Petition by plaintiffs for special leave to 
appeal to Bis Majesty in Council — Question of 
lato— Leave granted. 

Imperial ^OBAGco Co. (Newfoundland), 
Ld. V. Buppy - - J. C. 33 R. P. C. 416 ; 

34 T. L. R. 125 

Infringement. 

Defendants offering to submit to an injunction 
or give an undertaking — Judgment for plaintiffs 
^Oosts—Sei-off. 

Ripping iLLES Albion Lamp Co. v. Clarke’s 
Syphon Stove Co. - , - 34 R. P. C. 365 

Dissimilariiy of defendant^ device to plaintiffs* 
trade mark — Reputation acquired by goods sold 
under plaintiffs* trade marh-^-Judgment for 
plairdiffs — Apmal by defendants allowed. 

T., who had used the device of a black cat in 
connection with the hiring of cinematograph 
films, converted his^ business into a limited co., 
T. & Co., Ld., which, in 1916, registered, in 
respect of films, a device consisting of a black 
oat standing upright on a globe and operating a 



C 433 ) 


DIGEST OE CASES. 


( m ) 


TRADE MARK (Infringement)— 
photograpMc camera on a tripod stand, and used 
the trade mark on tkeir films. Erom lOlfi the 
O. Co., Ld., used, in connection with the hiring 
of cinematograph films, a device consisting of 
a circular disc with wording round it, with a seal 
in tho central portion of it bearing the letters 
G.E.H.S.” Behind the disc there appeared 
tho head and feet of a black cat, T. & Co., Ld., 
brought an action against the G. Co., Ld., for 
infringement of their trade mark. The pits, 
contended that their goods had become identified 
with the figure of a black cat, and that the use of 
the dofts.’ device had created an impression 
among persons engaged in the -film trade that 
the defts.’' business was coimected with the pits.’ 
business. The dofts. contended that their 
device could not be mistaken for the pits.’ trade 
mark, and that the defts.’ business was well 
known and of a more extensive character than 
tho pits.’ ; — 

ueldt that the prominent feature in tho pits.’ 
trade mark was a black cat ; that it was not 
necessary for infringement that there should be 
such a resemblance between the pits.’ and defts.’ 
marks that an ordinary trader or an ordinary 
member of the public would mistake the one 
mark for the other ; that black cat films meant 
tho pits.’ films in tho district where they traded ; 
that tho identification of a well-known firm, 
such as the defts., with a black cat in the trade 
in the articles dealt in by the pits, would cause 
injury to the pits.’ trade ; and that an injunction 
should be granted. Judgment was given for the 
pits, with costs. Tho dofts. appealed : — 

Edd, that the action was one for infringe- 
ment of trade mark only and not to restrain 
passing-ofi ; that the dofts.’ device was not an 
infringement of the pits.’ registered trade mark. 
Tho apj>eal was allowed, and the costs above and 
below were given to tho dofts. Tatem & Co. 
(1915) V, Gaumont Co. - C. A. 84 E. P. C. 181 

Registration. 

Condition, 

Geographical Imitation — Trade Marts Act, 
1905 (5 Mdw. 7, c, 15), 5. 14, subs. 4. 

> Except as provided by s. 21, there is no 
jurisdiction under the Trade Marks Act,11905, 
to impose as a condition of registration that a 
mark shall only be used in a pairSicular country. 
^ j. The decision of the 0. A. on this point in 
In reDewhurst S'jSons" Trade Mark [1896] 2^Ch. 
137, under the ‘Trade (Marks Act, 1883 ‘ as 
amended] by the Trade Marks Act, 1888, is 
equally applicable to a case under the Trade 
Marks Act, 1905. ; InreOmsm'H & Co.’s’Tbade 
Maek“ - - " Eve J. [1917] 2 Ch. 267 ; 

86 I. J. (Ch.) 720 ; 34 B. P. C. 349 ; 117 
: : L. T. 358 ; [1917] W, N, 205 ; 33 

' T.L R.433 ; 61 S. J. 559 

Distinctive Mark. 

Distinctive name-^ffimUaritp — Meat extracts 
sold in fluid and cube form — Megistered trade 
mark “ Oxo ” — Defendanis^ preparation sold in 
cube form under %e natm of Oxot ” — Injunction 
granted with costs. 

The pits, were the owners of a[[registered 


TRADE MARK (Registration)— 
trade mark consisting of tho word “ Oxo under 
which their fluid beef and solid meat extracts 
were sold. The deft, ofiered for salSj a prepara- 
tion of meat put up in cube form, but not made 
up like the pits.’ cubes, under the name of 
“ Oxot.” The pits, claimod an injunction 
restraining the deft, from infringing their trade 
mark and from selling meat cubes as being the 
pits.’ goods under tho name “ Oxot ” or under 
any other names which were colourable imita- 
tions of the word “ Oxo ” or were otheruiso 
calculated to represent that the goods so sold 
were those of the pits. : — 

Held, that the difierencoin sound which arose 
when the word “ Oxot ” was vocalized with or 
without the “t” at the end of the second 
syllable did not constitute a valid defence to the 
action, vocalization being but one of the ele- 
ments to be taken into consideration in actions 
for infringement of trade marks ; and that the 
ado|)tion of the name Oxot ” by the deft, for 
his meat cubes was not legitimate trading and 
that the pits, were entitled to the injunction they 
clsbimed with costs. Oxo, Lb. v. King - Eve j. 

34 R. P. C. 165 

Initials m commonplace device — Long user — 
Distinctiveness of combination — Discretion — - 
Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 9, 
subSf 5. 

In 1902 the British Thomson-Houston Co. 
registered a trade mark in class 6 consisting of a 
circle mth three scrolls sj>ringing from the inside 
with the letters “ B.T.-H.” witliin the circle, the 
groundwork inside the circle being of a dark 
colour and of an embossed character. Thera 
was subsequently another registration of this 
mark in class 6 and also registrations thereof in 
other classes. Tho co. began to use on their 
stationery a mark similar to this, except that 
the groundwork was plain white instead of dark 
and mthout any embossed character. In 1916 
a complaint was made to tho co. by tho Regis (aar 
of Trade Marks of the use on stationery of tJio 
last-mentioned mark coupled with the u'ords 
“ Ivcgistcred Trade Mark,” on the ground that 
it dinerod materially from tho registered trade 
mark. Without admitting that the registration 
did not cover the mark as so used by them., the 
co. applied to register that mark in class 6. The 
Registrar refused the application on the ground 
that the mark applied for was not distiiictive, 
and also in the exercise of his discretionary 
power. Being asked to give his reasons in 
writing, he inquired whether the applicants 
were TOling that tho mark applied for should be 
associated with their other marks and to dis- 
claim the exclusive use of the letters “ B.T.-TI.,” 
to which the applicants assented. The Registrar 
then gave the reasons for his decision, which wore, 
stating them shortly, that tho mark consisted 
only of the letters and commonplace additions. 
The applicants appealed to the Court, and filed 
evidence of the extensive use and distinctiveness 
of the mark ; — 

Held, that, on the evidence, the mark applied 
for had become distinctive of tho applicant’s 
goods and business, and that the mark was a 
compound mark and must be looked at as a 
whole, and was distinotive, and that the Rogis- 



( 435 ) THE OOMPLEM CURBENT DIGEST, 1917. 


( 43G ) 


TBABE MAEK (Begi8trB.ti6n)—co/iil;i?/ed. 
trar had exorcised his discretion by taking into 
considoration grounds that ho ought not to have 
considered.^ The appeal was allowed, and the 
application was ordered to proccod, 

Du Gros’ AppUcaiions [19131 A. C. 624 and 
Benz's AppUcaiion^ZOB), P. 0, 177, distinguished. 
Inre Barnsn Thomsok-Hotjsto’N’Oo.^s Applica- 
TiuK - - - Astbury J. 34 R. P, C. 169 ; 

[1917] W. 3Sr. 88 ; 61 S. J, 853 

Word math — Marh wJiether calculated to 
deceive — Appeal by opponents dismissed — Costs 
of hearing before Registrar of Trade Marks, 

Applications wore made for registration in 
class 3 and class 12 of a trade mark consisting 
of a representation of three bars of iron laid 
across one another in a triangular shape, 
including the wnrd “ Bravo ” in Roman 
characters and the same word in Russian 
lettering. The applications were opposed by 
three firms : — 

Held, that the applicants’ mark was not 
likely to bo mistaken for the opponents’ mark, 
that the registration should bo allowed to 
proceed, and that the appeal should bo dismissed 
with costs. The Oourt intimated that the 
respective costs of the opponent firms of the 
hearing before the Registrar of Trade Marks 
ought to be assessed by the Registrar. 

Christiansen's Trade Marh, 3 R. P. C. 54, 
followed. In re Richabb Cbtspin & Co.’s 
Applioatioks « - Eve J. 84 R. P. C. 340 ; 

[1917] W. N. 299 

Word marh — Ordinary application to register 
the word ’‘^National" — Applicatioti refused by 
Begistrar of Trade Marks — Appeal — Special 
application to register the same word — Motion 
that the Begistrar proceed with the same — ^¥ord 
having no direct reference to the character or ^ 
gualiiy of the goods — Distinctive word — Hvldencc 
of distinctiveness — Discretion of the Begistrar — 
Appeal to the Oourt allowed and apjilication 
ordered to be proceeded with — Appeal to the G, x4. 
dismissed — Trade MarJes Act, 1905, ss. 0 and 44, 
The National Cash Register Co. of the United 
States applied to register the word “ National ” 
in class 6 in respect of cash registering machines 
and 0 thcr goods The Registrar of Trade Marks 
hold that the use of this word by a private 
trader would be calculated to lead the public 
to believe that the goods wore produced under 
public auspices and for the common benefit, 
and that the proposed mark was not adapted to 
distinmiish the applicants’ goods ; and on this 
ground, as well as in the exercise of his discretion, 
ho refused the application. The applicants 
appealed to the Court ; and they also made a 
special application for registration of the same 
word under s. 9, par. 5, of the Trade Marks Act, 
1906, which came before the Court with their 
a^ppeal. On the first-mentioned application 
leinvetras given at the hearing to roly on grounds 
not taken by the Registrar, and it was contended 
that the Registrar could, in hia discretion, refuse 
any common or ordinary adjectival word, 
however strong the evidence of its distinctive- 
ness. It was held that the word “i^National ” 
had, oh the evidence before the Court, been for 
years identified with the applicants, and 


1 TRADE MARK (Registration)— 
used to denote the maohinos manufactured by 
them as distinguished from the machines c»f 
other makoi’vS ; that evidence of sxioh user was 
rolevairt to the first-niontioncd a.pplication to 
register ; that there was no evidence that anyone 
had over purchased a “ National ” machine 
under the impression that it was prodxtccd under 
public auspices or for the common benefit, and 
that the word was not calculated to deceive ; 
and that it had no direct roforoaco to the 
character or quality of the goods, and was 
within par. 4 of s. 9 ; and that tho language of 
s. 9 did not warrant tho exclusion from par. 4 
of all common or ordinary adjectival words ; 
that as regards any special applicability to tho 
goods, the name “National” was neutral, 
except for such suggestion as might arise from 
the name of the goods being in part identical 
with the name of tho manufacturers ; and that 
such neutrality was no theoretical bar to tho 
mark becoming distinctive and capable of 
registration, and that importance should be 
attached to the fact that tho word had been 
registered^ as the trade mark of tho applicants 
not only in the United States but in nearly ail 
the civilized countries of the world. Tho appeal 
from the Registrar was allowed and the ap|)lica- 
tion was directed to be proceeded with. The 
second application was not dealt with, but the 
Court expressed tho view that, should it ho held 
that tho word “National” was not within 
par. 4, tho application under par. 5 should be 
allowed. The applicants wore ordered to pay 
tho costs of the Registrar. The Begistrar of 
Trade Marks appealed : — 

Held, that the word “ National ” had identi- 
fied the applicants’ goods for thirty years; that 
it was not calculated to docoivo ; and that its 
registration ought not to be ref used in the 
exercise of judicial discretion. 

Tho appeals were dismissed. Tho Registrar’s 
costs wore not asked for. Di re National Cash 
Registbe Co.’s Applications - •• - C. A, 

34 R. R. C. 273, 354 

Initials, 

See above, DutUxetive Mark, col. 434, 
Invented Word, 

“ Chocaroons calculated to deceive — 

New na^nefoT new article — Trade Marks Act, 1905 
(5 Bdw, 7, c. 16), ss. 3, 9, 11. 

The applicants applied to register as a trade 
mark the word Chocaroons ” in respect of a 
now sweetmeat of the same character as choco- 
late macaroons, but differing from them in 
general appearance and taste : — 

Held, that, although tho word was “an 
invented word ” within s. 9 of the Trade Marks 
Act, 1905, and was not “ calculated to deceive ” 
within s. IX of the Act, it was not used for the 
purpose of indicating the goods of tho applicants 
within s, 3 of the Act, but to denominate a 
particular kind 6f sweetmeat which everybody 
had the right to make, and that it ought not 
therefore to be registered as a trade mark. 

^ A^eal from Eve X, 34 R. P. C. 1, reversed. 
In re Williams & Co.’s ApplioI tion - C. A. 

86 D. J. (Ch.) 273 ; 84 R. P. 0. 197 ; 136 I. T, 
466 ; 83 T. L. R. 199 j 61 B, J. 385 
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Proof, 

Gertificaie — Practice — Trade Marhs Act, 1005 
(5 lUw, 7, G. 15), 3, 50, 

This was a>n application by W. Crawford & 
Sons, Ld., to register the surname “ Crawford ” 
in class 4-2 for biscuits and shortbread. The co, 
wore also the proprietors of tiirce existing 
registered trade marks, and in the course of the 
hearing it was proposed on behalf of the co. to 
prove the registration of these marks by putting 
in a letter from the Patent Office to the appli- 
cants dated Apr. 8, 1915, in which the number 
of each mark was given, with the reference to 
the number and^ page in the Trade Marks 
Journal, in which it was advertised. The Trade 
Marks J ournal was also put forward as evidence 
of the registration of the surname “ Callender “ 
as a trade mark in connection with electric 
cables. 

Neville J. said that the certificate of registra- 
tion of a trade mark was the legal and proper 
proof of its registration, and should be produced 
as a ran tter of practice when it is desired to use 
the registered mark in evidence. In re Wii^liam 
Obawfoui) k Sons’ Application - Neville J. 

[1917J W. N. 60 ; 34 E. E. C. 94 ; 61 S. J. 336 

Pectificaiion, 

lle/jister — Limitation to 'particular goods — 
Costs, 

On an application to register a trade mark 
in class 42 in respect of fish of all kinds packed 
in tins, the Registrar objected that the same 
mark was already registered in respect of ail 
goods in class 42, with certain immaterial 
excej>tions. The applicants gave notice of 
motion for rectification of the register by removal 
of the registered trade mark from the register, 
or by limiting the registration by excluding 
canned fish and goods of a like kind. The 
owiors of the trade mark agreed out of Court 
to an order to that effect, and did not at first 
appear on the motion, but on behalf of the 
Registrar an order for removal was asked for, 
and was made i^rovisionally, notice to bo given 
to the owners. Thereupon the owners appeared 
and filed evidence of long use on sugar, and it 
w'as agreed that an order should be taken 
limiting the registration to sugar. The appli- 
cants did not ask that the owners should pay 
their costs, but asked that they shoizld pay the 
Registrar’s costs : — 

Held, that under the circumstances it was 
fair that the applicants and the o^ers should 
each pay half the costs of the Registrar. In re 
Bueke’s Teade Maek - - Asthury J. 

34 E. E. C. 213 

Similarity, 

Afifii(Mion to register “ Chibanola ” as an 
imporU^ pmt of a trade mark for Havana cigars 
— Application . opposed — “ Ctibanola ” wed by 
opponents in resped of British cigars — Confusion 
— Merit ’* of oppomnts — Application refitsed by 
Megistrar — A ppeal to the Couri — A ppeal dismissed, 

' In 1915 the Havana Commercial Co., a cor- 
poration carrying on business as cigar manu- 
facturers in New York and Havana, applied to 
register in class 45 a trad© mark of wmeh the 


TEABE MAEK (Begwtrtition)-~co}itinitcd, 
word “ Cubanola ” was an important feature. 
The application was opposed by Ceojge Wilks, 
Ld,, cigar merchants, who had for the past 
fourteen years used the word “ Cubanola ” in 
connection with cigars of British manufacture" 
sold by them under the fictitious firm name of 
“ de Lorenzo y Ca ” ; the principal ground of 
opposition was that the registration would cause 
confusion in the trade and to the public. The 
Registrar of Trade Marks decided that, although 
the opponents’ use of the word “ Cubanola ” 
had been improper, he was bound to take notice 
of it, and he refused the application. Brom this 
decision the applicants appealed to the Court. 
It was admitted by a director of the opponent 
CO. that their sales of “ Cubanola ” cigars had 
never been more than 200 boxes per annum : — 

Held, that, though, in the circumstances, the 
opponents, as claimants to a mark, had no merits 
whatever, the matter did not depend solely upon 
their ownership of the mark and that the appli- 
cation had to be considered from the point of 
view of the public, and there being a possibility 
of confusion in the mind of the pubHc, if the 
application wore acceded to, the Registrar’s 
discretion ought not to be interfered with. The 
appeal was dismissed with costs. In rc Havana 
Commercial Co.’s Application - Eeterson J. 

33 E. E. C. 399 

Surname. 

Application to register — Craufm^V' — i)/>- 
tinctive tvm'd — User with registered trade mark — > 
Trade Marks Act, 1905 (5 Edw. 7, c. 15), ss. 3, 9, 
sub-s. 5, 

An application by William Crawford 
Sons, Ld., for leave to proceed under s. 9, 
sub-s. 5, of the Trade Marks Act, 1905, mth the 
registration of the surname “Crawford” as 
a trad© mark in class 42 for biscuits, cakes, and 
shortbread was refused, although the name 
was identified with their goods and they had 
for some seventy years used the word “ Craw- 
ford’s ” on their labels and in their advoj'tisc- 
ments to distinguish their goods and had 
acquired a most extensive trade throughout 
Scotland and in England, it appearing that 
“ Cravdord ” was a common surname in Scot- 
land, in the sense of being shared by many 
persons, and not uncommon in England. 

In re Cadbury Brothers' Application [1915] 1 
Ch. 331 distinguished, 

Semhle, the fact that a trader to identify his 
goods uses for many years on the labels and in 
the advertisements of his goods a name, and 
also Ms registered trade mark not having any 
reference to the name, militates against the 
name being per se capable of registration as a 
trade mark. In re Ceawpord (William) Sc 
Sons’ Application - - Neville J. [19171 

1 Ch, 550 ; 86 L. L (Ch.) 325 ; 34 E. E. G. 94 ; 

116 L. T. 440 ; [1917] W, N. 72 ; 61 S. J. 315 

Application to register “ Moore ds Moerre, 
London^"* as an old marh^AppUcation refused 
by the Megistrar of Trade Marks — Appeal to the 
Court — Application for the same mark under 
par. 5ofs. 9 of the Trade Marks Ad, 1905, heard 
by the Court — The Megistrar directed to proceed 
with this application — Ho order on the appeal 
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Jro^i the Eegisirafs decision on the first applica- 
tion, hut this to he without prejudice to any fresh 
appIicatSn to register the mark as an old mark 
noiwithstaiidmg that decision. 

Since 1855 Henry Hoatley Moore and Ms 
predecessors in business had used the words 
“ Moore «& Moore, London as a trade mark in 
respect of pianofortes manufactured and sold 
by them. In 1915 H. H. Moore applied for the 
registration of this mark as an oid mark in 
class 9 in respect of pianofortes. The Registrar 
of Trade Marks refused the application, and the 
applicant appealed by motion to the Court. The 
applicant also made a special application for 
the registration of these words as a trade mark 
under par. 5 of s. 9 of the Trade Marks Act, 
1905, and asked that this application should 
be hoard by the Court. On the two matters 
coming on for hearing before the Court, it being 
established that this mark had become distinc- 
tive of the applicant’s goods, the Registrar was 
directed to proceed with the second application. 
No order in respect of the first application was 
made on the appeal, but tMs was to be without 
prejudice to any frevsh application to register the 
mark as an old mark. In re Moorb’s Appli- 
cations - - Astbury 1. 34 E. P. G. 164 

TEABE NAME — Business name — Non-registra- 
lion — Unregistered person enforcing rights under 
or arising out of business contract — Megistraiion 
of Business Names Act, 1916 (6 7 Qeo. 5, c. 58), 

s, 8. 

Appeal from Brompton County Court. 

The pit. Daniel obtained judgment on 
Jan. 31, 1917, against one Rogers, who carried 
on business as a ladies’ costume maker at 955, 
Fulham Road, and on Jun. 12, 1917, certain 
goods at that address were seized in execution 
under the jud gm out. These goods were claimed 
by Miss Faniini as hers. By an assigmnent 
dated Jan. 9, 1917, Rogers agreed to sell to 
Miss Faniini the goodwill and stock-in-trade of 
the business at 955, Fulham Road, and on 
Jan. 17 Miss Faniini, who had carried on a 
similar business at another address as Laureitc, 
took ])ossession of the premises, 955, Fulham 
Road, and was carrying on business there when 
the execution was levied. She continued to use 
the name Laurette on her invoices. Miss 
Fantini, who had not registered under the 
Registration of Business Names Act, 1910, 
having claimed the goods, interpleader pi’o- 
ceedings followed. In those proceedings Miss 
Fantini gave evidence as to the purchase from 
Itogers, and she produced the assignment of 
Jan. 9. The execution creditor contended, 
inter alia, that as the claimant was not registered 
under the Act of 1916 she was precluded by 
the-t Act from enforcing any right to the goods. 

The county court judge gave judgment for 
the claimant. He said: ‘‘I find that there was 
a genuine sale, followed by actual and not 
nominal possession taken by claimant before the 
execution was levied.’’ 

The execution creditor appealed. 

The Div. Ot. dismissed the appeal. Danotl 
V. ,Ro,0®rs. Fantini, Claimant 
, Biv.-Ct. 


TEABE NAME — ctmthmed. 

“ Mattamac ” — Waterproof goods-^Actionfor 
mjunction-*-^Defendants supplying their own goods 
toithout explmation in response to orders for 
“ Mattamac ” goods — Injunction granted with 
costs of action. 

P. Brothers sold waterproofs as “Matta- 
mao,” which word was their registered trade 
mark. They sent test or trap orders to V. & Go. 
for “ Mattamac ” goods wMch V. & Go. executed 
by sending their own goods without explanation. 
P. Brothers brought an action against V. & Co. 
for an injunction. The dofts. contended that 
the persons giving the orders ought to examine 
the goods supplied to see if they boro the name 
“ Mattamac,” and if they did tMs they would 
not be deceived : — 

^ HeU, that an injunction should be granted, 
with costs, to restrain the defts. from selling or 
offering for sale any waterproofs not being the 
pits.’ goods as ‘‘Mattamac,” and from in any 
other way passing off waterproofs not being the 
pits.’ goods as and for the pits.’ goods. Peaiison 
BROTHB3is V. Valentine & Co. 

Peterson I. 84 E. P. C. 267 

Similarity — Probability of confusion — 
Injunction — Basis of jurisdiction. 

The Court has jurisdiction to restrain a deft, 
from using a trade name colourably resembling 
that of the pit. if the deft.’s name, though inno- 
cently adopted, is calculated to deceive either 
(a) by diverting customers from the pit. to the 
deft., or (5) by occasioning a confusion between 
the two businesses, e.g„by suggesting that the 
deft.’s business is an extension, branch, or 
agency of or otherwise connected with the plt.’s 
business. 

Decision of Astbury J. [1917] W. N. 89 
affirmed. Ewing v. Buttercup hlAROABiNE 
Co. - C. A. [1917] 2 Ch. 1 ; 86 L. L (Oh.) 441 ; 

34 E. P. C. 232 ; 117 I. T. 67 ; [ 19171 
W. N. 158 ; 33 T. 1. El 821 j 
61 S. J. 443 

Similarity of businesses — Albion ''^Action 
to restrain use of Albion by defendants — 
Mahers of 7notor car engmes and chassis--^ Makers 
of motor car bodies and repairers — Confusion — 
Title imgglying cofmection with pit company — 
Injunction granted. 

The pit. 9,0., incorporated in 1902, acquired 
the business of a firm wMch had carried on 
business as the Albion Motor Car Co. in a largo 
way as makers of engmes and chassis of com- 
mercial and other motor cars, their goods being 
identified and known to the trade by the name 
“ Albion,” for which they had two trade marks. 
If the pits, were ordered to suppljr a motor car 
the body of the car would be supplied by other 
makers, and the car sold under the pits,’ 
responsibility. The deft, 00 . was incorporated 
by four persons in May, 1916, to take over the 
business of a carriage and motor body builder 
carried on at Albion Gardens, Hammersmith. 
The defts. did not make motor cars or manu- 
facture engines or chassis. The pits, alleged 
that the use of the word “ Albion ” in the 
title under wMch the deft. 00. was incor- 
porated was calculated to deceive and lead 
to the belief that the deft. co. was a branch of or 
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connected witli the pit. co., and they requested 
the deft, co., as carrying on a business sub- 
stantially the same in character as the pit. co.’s 
business, to cease the use of the word “ Albion ” 
in connection therewith. This the deft, co., 
relying on the decision in Dunlop Pneumatic 
Tyre Co. v. Dunlop Motor Go- [1907] A, C. 430, 
refused to do, and the pits, brought an action 
claiming an injunction ; — 

Held, following the decision of the C. A. in 
Ewing v. Buttercup 3£argarme Go. {[ 1917] 2 Ch. 1), 
that the deft, co.’s business had not been proved 
to be the same class of business as that of the 
pit. co., yet the probability of confusion between 
the two cos., both being coimected with the 
motor car industry, was proved ; an injunction 
was granted, delivery up and damages being 
waived; the deft, co, was given two months 
to change its name. Albiok Motor Gab Co. 
v. Albion Oabbugb anb Motor Body 
Works, Ld. - Astbury J. 34 B. P. C. 257 ; 

33 T. L. B. 346 

TBABIHGl WITH THE EHEMY. 

Bee Alien Enemy, col, 17 ,^_Eiviebqency 
Legislation, col. 155, and Sale of 
Goods, col, 371. 

TBAEEIG— Extraordinary— Highway. 

Bee Highway, col. 190. 

TBAKSACTIOH HABSH AND TJHCONSCION- 
ABIE— Money-lenders Act, 1900. 

See Bankeuptcy, col. 62. 

TBAHSEEB— Action— High Court. 

See Shipping, col. 392. 

— Goods. 

See Prize Court, col, 327. 

— Sale — Stamp duty. 

See Australia, eol, 53. 

— Shares — Company. 

See Company, col. 96. 

TBAHSEEBABIIITY — ^Maritime lien. I 

See Shipping, ooL 415. 

TBAHSHIPMEHT. 

See Prize Court, col. 319, and 
Shipping, col. 395. 

TBAHSIT — Goods in — Transfer — Apprehension 
of war. 

See Prize Court, col. 328. 

TBAHSPOBT— Enemy “armed ship.” 

See Prize Court, col. 329. 

iBAIhEblEB — Bight to commission after 
agency determined — Contract — Ille- 
gality— Suspension — ^Dissolution. 

See Pbincupal and Agent, col. 312. 

TBAYEIIIHa EXPEKSES— County court- 
judgment debtor — Return fare. 

See County Court, col. 120. 


TBAWLEBS — Services rendered by — Salvage. 

See Shipping, col. 417. • 

TBEASOK. . 

See Criminal Law, coL 133. 

TBEASBBY — ^Loan of securities to. 

See Capital or Income, col. 76. 

TBEE — Highway, fallen across — Liability of 

occupier of land. 

See Highway, col. 191. 

— Highway — ^Spiked guards — ^Personal injury. 

See Negligence, col. 289. 

— Overhanging — ^Landlord and tenant — Les- 

sor’s duty to lessee. 

See Nuisance, col. 291. 

TBESPASS — Adjoining occupiers of farms held 
from same landlord — Agreements with landlord 
to keep fences on respective farms in repair — 
Fence on one farm out of repair — Horses from 
other farm straying through gap in fence — Injury 
to colt belonging to occupier whose fence is out of 
repair — Bight to recover damages from owner of 
straying horses. 

The pit. and deft, occupied adjoining farms, 
which they rented from the same landlord, their 
tenancies having commenced on the same day* 
A fence upon the plt.’s farm which, under his 
agreement of tenancy, ho was liable, as between 
himself and the landlord, to keep and leave in 
good repair, and which divided the farms, 
became out of repair, with tho result that two 
of the deft.’s horses escaped from a field forming 
part of the farm occupied by him into a field 
forming part of the farm occupied by the pit. 
and injured a colt belonging to him. The deft, 
had entered into an agreement with the landlord, 
in terms similar to that of the pit., to keep in 
repair the fences on his holding : — 

Held, that the deft, was liable to the jjlt. in 
damages for the injuries caused to the plt.’s colt, 
inasmuch as the general principle that owners of 
s animals must keep them upon their land at their 
peril applied, and the mere fact that the pit. 
had committed a breach of the obligation he was 
under as between himself and the landlord to 
repair the fence was not enough to bring the 
case within the exception of damage caused by 
the plt.’s own default recognized by the Court 
of Exchequer Ghamber in Fletcher v. Bylands 
(1866) L. B. l Ex. 265 ; affirmed in the H. L. 

( 1868) L. R. 3 H. L. 330. Holgate v. Bleazard 
Div. Ct. [1917] 1 K.B. 443 ; 86 I. J. (K. B.) 

270 ; 115 I. T. 788 ; 38 T. I. B. 116 

Possession, when sufficient to support action. 
The pit. bought a crop of turnips in a field, 
with a proviso that half the crop should be con- 
sumed on the land, and the deft, bought a crop 
of grass in an adjoining field from the same 
vondor. The pit. was alleged to have left tho 
gate open, and some of the sheep went through 
it and ate some of the turnips. On subsequent 
days all the sheep went into the turnip field but 
not by the gate. In an action for damages ; — ' 
Held, that the proviso that half the turnips 
should be consumed on the land did not prevent 
the pit, from suing, as the proviso did not 
prevent him from having the temporary pro- 
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jjerfcyln tho soil, and that although, if the i)lt. 
left tho gate open on the iirst day, he could not 
rceovoi' damages for that day, yet this would not 
alter the duty of the deft, to keep his sheep from 
straying on the other days, and the i)lt. was 
entitled to damages in respect of the other days. 
Wellaway CoxJETiBB - Biv. Ct. [ISIY] 
W. K. 368 ; 34 T. L. E. 115 ; 62 S. J. 161 

TBIAIi — Husband and wife — ^Disputes as to 

property — Originating summons. 

Bee Husbakb akb Wiee, col. 195. 

TEIBEEAIi — ^Appeal — ^Military service. 

Bee Abmy, col 45. 

mimiSAl, OP APPEAL— Building Hne in 

London. 

Bee Lonboh, col. 265. 

TEEST. 

Breach, cot 443. 

Ghalteh. Bee Heiblooms. 

Express Trust Bee Limitations, 
Htattttes of. 

Foreign Court, col, 444. 

Guarantee Society, Bee below, Eesult- 
ing Trust. 

Legacy, Bee Wiix. 

EesuUing Trust, col, 444. 

Bale, Bee Gonveesion. 

BeUlenient, col. 444. 

Breach. 

Betthment — Holding purchased under the 
Land Purchase Acts — Purchasing tenant a limited 
owner — Sale hy the Irish Land Commission to 
recover arrears of annuity — Collusion het^een 
purchasing tenant and purchaser at sale — Pur- 
chaser declared a trustee for the persons entitled in 
remainder, 

A, and B, (his wife) were entitled under a 
settlement to lands held under a tenancy from 
year to year for their j oint lives. A. and B. pur- 
chased the holding under the provisions of the 
Purchase of Land (Ireland) Acts,%nd they were 
registered as limited owners thereof under the 
provisions of the Local Begistration of Title 
(Ireland) Act, 1891. With a view to making 
title to the absolute interest in the lands they 
allowed the purchase annuity to run into axrear, 
and on the lands being put up for sale by the 
Irish Land Commission the deft., who was 
privy to the transaction, bought them for a i 
sum sufficient to cover the outstanding arrears 
of the annuity. The pit. represented the 
persons entitled in remainder under the settle- 
ment: — 

HeU, that A. and B. had been guilty of a 
breach of trust amounting to a fraud to which 
the deft, had been a party, and that the deft, 
must be held to be a trustee of the lands for the 
pit. HaheSY V, OtriEY - O’Connor M.E. (Ir.) 

[1917] 1 1. E. 371 


mVST^^CLmUnued. 
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Chattels. 

— Heirlooms. 

Bee Heiblooms, col. 180. 

Express Trust. 

I — Annuity charged on real and personal estate. 

^ Bee Limitations, Statutes of, col 254. 

Foreign Court, 

Proceedings in — Action for administration — 
Interlocutory mjunction. 

In an action for tho administration of the 
trusts of a deed the Court granted to tho pit., 
until the trial of the action, an injunction 
restraining the deft, from taking proceedings in 
the American Courts to set aside tho trusts, as 
any valid defence that the deft, might have 
could be raised in the present action. Hitlmann 
V , Palkenstein - Astbury J, 83 T. L. E. 883 

Guarantee Society. 

Bee below, Eesulting Trust, eoL ^44. 

Legacy. 

— Interest. 

Bee Will, col. 473. 

Eesulting Trust. 

Go-ownership — Lndivkluals or class — Associa* 
tion to secure particular benefits to members-^ 
Association intended to be permanent — Purpose 
obsolete — Surplus funds — Bona vacantia. 

Where a nuctuating body of persons contri- 
bute to a fund vested in trustees, and intended to 
be permanent, for the purpose of performi;ag a 
particular service for the contributors for tho 
time being, and the need for that service comes 
to an end, tho surplus of the contributed fund, 
after all the services provided by the trust have 
been performed, belongs to tho class of contri- 
butors ascertained at the date when the purpose 
of the fund comes to an end in proportion to 
their contributions, and neither past contribu- 
tors nor the Crown have any interest. In re 
Customs anb Excise Offioebs’ Mutual 
Guabantee Punb. Bobson V , Att.-Gen, 
Astbury I. [19171 2 Ch. 18 ; 86 L. J. (Ch.) 457 ; 

117 L. T. 86 ; 33 T. L, B. 311 

Sale. 

Foreclosed land. 

Bee CoNVEBSlON, col. 113. 

Settlement. 

Construction — Equitable interests in realty — - 
No words of limitation — Trust to convey — Period 
of distribution. 

By a marriage settlement real property was 
conveyed to "a trustee upon trust, after the 
solemnization of the marriage, to permit the 
wife to receive the rents for her life, then to 
wrmit the hiBband to receive the rents for his 
fife, should he survive, then upon trust to convey 
the property to the children of the marriage 
subject to appointment, and in default of 
appointment to the children of the marriage, if 
more than one, share and share alike, and if only 
one, then to such only child, and upon further 
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trust, after the death of feho survivor of the 
husband and wife, in case there should not be 
any issue of the marriage^ to convoy the property 
to\S. and G., sisters of the wife, their and each 
of their heirs, executors, administrators, and 
assigns, and if either of them should die leaving 
issue then upon trust to convey the share of her 
so dying to her issue, if more than one, share and 
share alike, and upon trust after the decease 
•of the survivor of the wife, husband, S., and G., 
without issue of any of them, to convey the 
property unto the children of the late H. B,, 
;if more than one, share and share alike, and if 
■only one such child, the whole to such only child. 
'There was no issue of the marriage. S. and G. 
died unmarried. ^ Both they and the husband 
died ill the lifetime of the wife. She subse- 
quently died. Th6re were ten children of H. B. 
living at the date of the settlement, eight of 
whom survived the wife 

Meld, that, under the trusts of the deed, the 
trustee was only bound to convey once, namely, 
on the death of the survivor of the two tenants 
for life, and, accordingly, that the children of 
If. B. who were alive at the time of the death of 
the wife were entitled to call for a conveyance. 

O' Mahoney v. Burdett (L. B. 7 H. L. 388) 
considered. Mi re Colles’ Estate - Wylie J. 

[1917] 1 I. E, 260 

See Settlemeitt, col. 389, 

TEBSTEE— Bankruptcy. 

See Bakkkuptcy, col. 64. 

Costs, charges, and expenses — Costs of litiga- 
tion — Costs properly incurred — Lease — Dilapi- 
dations — Unsuccessful action — Failure to consult 
co-irustee — Withholding information — Excep- 
tional circu7nstances. 

Under a settlement and family arrangement 
one of the respondents was entitled to an 
annuity charged upon a term of 1000 years 
comprising a settled house, which house had 
been put to a use which had given rise to struc- 
tural weaknesses and had been the subject of 
a determinable lease. The applicant D. was 
one of the two trustees of the settlement. On 
the determination of the lease, questions of 
damages for dilapidations and arrears of rent 
were made the subject of an action against the 
lessees in 1915 in which B. claimed 193?., and 
which was instituted without ^communication 
to his CO- trustee or the beneficiaries. The lessees 
j)aid 110?. into Court after refusal by the appli- 
cant of an oSer that the surveyors of the parties 
should meet. After an inquiry the applicant 
was awarded 90?. damages, and the trustees 
were ordered to pay the tenants’ costs of the 
action incurred after the payment into Court. 
After the date of payment into Court B. had 
consulted counsel, who advised that builders’ 
estimates should be obtained. Three builders 
respectively specified that the repairs would 
post sums between 168?. and 175?. 4c9. M., and 
the applicant was advised to proceed with the 
action. He did so proceed without consulting 
the beneficiaries. The annuity was two years 
in arrear. B. as trustee and mortgagee cla'imed 
that he should be indemnified in respect of his | 
costs and expenses out of the trust estate by ^ 


TEB STEE -^continued* 

the sale or mortgage of tho horeditamoikts sub- 
ject to the term and against the balance due to 
him as trustee, including costs, «^hargcs, and 
expenses properly incurred, and the costs of 
!the K. B. B. action in excess of 18?. 16<9. 4c?, 
allowed to him for his party and party costs 
down to payment into Court : — • 

Held, that the pit. would have been bettor 
advised to accept tho lessees’ offer to refer tho 
question of dilapidations to tho surveyors of 
tho parties, Tho position of trustees wdio ask 
for tho refunding of costs of litigation is stated 
in In re Beddoe ([18931 1 Oh, 547 ; 68 L. T. 595). 
There were no exceptional circumstances shown 
by B. entitling him to have the costs incurred 
in tho action refunded out of the trust estate, 
except as to the excess of his solicitor and client 
costs over party and party costs doum to tho 
payment into Court. Jure Englanp’s Tbusts, 
Bobb V , Ehgeani) - , - - Eve J. 

117 I. T. 466 ,• [1917] W. N. 252 

— Beed of arrangement — Costs— Expenses 

properly incurred.” 

See BAiTKETJPToy, col. 64. 

— Discretion — Will — Legacy -^Eesiduc given 

on trust for sale — Powers to poitpouo 
and appropriate — Interest at 3J per 
cent, in meantime given on legacy — 
Bona fido refusal of trustees to raise 
legacy or appropriate — Refusal proper 
exorcise of discretion. 

See Will, col. 476. 

Investment to secure annuity — Bur chase of 
War Loan stock, 

Edith Amy Marsh, by her wdll dated Sept. 29, 
1915, gave her estate to be divided as follows : 
A sum to bring in 10s. a week to a person named, 
during her lifetime ; “ a sum to bring in up to 
100?. per year to Lydia J ohnson Needham.” Tho 
testatrix then disposed of some jewellery, gave 
her residue to charities, and appointed cxecutoiv. 
She died in Apr., 1916, and administration with 
the w’ill annexed was granted to tho pits., wdio 
took out an originating summons raising (among 
other questions) the question whether L. J. 
Needham was entitled to he paid such a capital 
sum as would, at tho time of payment thereof, 
be sufficient, if invested in Government securi- 
ties, to produce an annual income of 100?. 

Sargant J. declared that Miss Needham was 
entitled to be paid such a capital sum as would 
have been sufficient to purchase, at tho end of 
one year from tho death of the testatrix, at tho 
middle price of that day, 2000?. 5 per cent. 
War Loan stock, and to interest from that date. 
In re Mabsii. Rhys v. Needham - Sargaut I. 

[1917] W. N. 373 ; 62 S. J. 141 

— Loan of securities to Treasury. 

See Cabital ob Istcome, col. 76. 

— Marriago settlement — Covenant to settle 

wife’s after-acquired property. 

See Settlement, col. 385. 

— Mortgage — Paj^-ment of income to mort- 

gagor — Judicial Tius'.eos Act, 1896. 

See Mobtoage, col 282. 
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TEH STEE — ronf hived, 

— Settled land — Appointment. 

;S<?e^SETTLED LAKD, COl. 384. 

— Solicitor 

*SVc Costs, col. 118, SoucmB, col. 423, 
and WiLi., col. 462, 

TEHTH— Statement — Insurance. 

to iNStTiuucE (Burolaby), coL 201. 

THBEECIJLOSIS — Latent — Sprained wrist 
— Infection — Total disablement — 
“ Exciu^ivoly of all other causes.’* 
Sec Insitrance (Accident), col. 201. 

HBEERIMA EIBES— Ex parte application, 
to. Kevenue, col 360. 

HLTIMTE ENEMY DESTINATION — Prize 
(?ourt. 

See Prize Coubt. col. 319. 

HLTEA VIRES—Company. 

See (JoMPANY, ooi 86. 

HNATTESTED ITALIAN WILL — Exercise of 
power of appointment by. 

See Power oe Appointment, col 308. 

UNBROKEN COLT — Highway — Injury caused 
by, 

to Negligence, col. 287. 

UNCERTAINTY Will — Gift of surplus— 
(jharity. 

See CiTARTTY, col. 80. 

UNDERWRITERS— Notice to. 

See Insurance (Marine), col. 207. 

UNDEVELOPED LAND DUTY, 
to Revenue, col. 363. 

UNDISCHARGED BANKRUPT — Intervention 
by trustee — Withdrawal. 

See Bankruptcy, col. 64. 

UNDUE INFLUENCE —Charges of— Trustee- 
solicitor. 

to Costs, col. 118. 

UHSEAWORTHINESS— Insurance (Marine). 

See Insurance (Marine), col. 2ok 

URBAN AUTHORITY — Trees planted in 
highway. 

See Negligence, col. 289. 

VAGRANT — Soliciting by male person — Mode 
of trial — Defendant’s right to a jury. 
See J USTIOES, col. 240. 

valuation — Q uinquennial — ^London. 

See Rates, col. 345. 

— Shares. 

to Company, col. 95. 

— Surveyor — Fees — ^Ryde’s Scale. 

See Contract, eol. Ill, 

VALUATION LIST. 

to Bates, 001.346. 


VALUATION (METROPOLIS) ACT, 1869. 

See Rates, col. 345. 

VALUE — Compulsory purchase. 

See Compensation, col 101. 

— Non-disclosure to purchaser of knowledge as 

to. 

Sec Solicitor, col. 423. 

— Rateable. 

See Rates, col 345, 

— Salved ship — ^Basis of valuation. 

to. Shipping, col 416. 

— Vessel — Collision — Total loss by. 

See Shipping, col. 413. 

VENDOR AND PURCHASER. 

Alien Enemy, See Alien Enemy. 
A^idion, col 448. 

Gonlract, col 449. 

Solicitor, See Solicitor. 

Specific Performance, Sec Specific 
Performance. 

Statute of Frauds, col 452. 

Title, col 452. 

Alien Enemy. 

See Alien Enemy, col. 20. 

Auction. 

Sale in lots — Purchase of two his — Separate 
contracts — Innocent misrepresentation by vendor 
as to second ht — Purchaser's right to rescind as to 
both lots — Liability to specific performance as to 
first ht. 

Where a purchaser separately acquires two 
lots of property at an auction, in reliance on an 
innocent misrepresentation of the vendor as to 
the second lot, entitling the purchaser to 
rescission as to that lot, he cannot also rescind 
the contract for the first, lot, unless from the 
circumstances known and understood by both 
parties at the time of sale the Court can infer 
that the two transactions wore to the knowledge 
of both interdependent. 

If, however, the Court is satisfied that, apart 
from the misrepresentation, the particular pur- 
chaser would not have bought either lot, it will 
refuse the vend#^r specific performance as to the 
first lot* 

Casamajor t. Strode (1834) 2 My, & K. 705, 
724—731, and Dykes v. JBIake. (1838) 4 Bing. 
N. C. 463, 477, discussed and explained. Holli- 
day V. Lockwood - - Astbury J. 1 1917] 

2 Ch. 47 ; 86 L. L (Ch.] 556 ; 117 L. T. 265 ; 

[1917] W. N. 165 ; 61 S. J. 526 

Sale of incumbered lands by the Court — Me- 
opening biddings — Amtime&r appointed by Vmrt 
— Mistake, — Innocent misrepresentatiem by auc- 
tioneer as to value of property soU—Oonfirmatiem 
of sdkr^Me-sde — 8<m of Land by Auction Act, 
1867 (30 <fc 31 Fic«. c. 48). 

At a sale of lands under the order of the 
Court by an auctioneer appointed by the Court, 
the latter, owing to an innocent mistake on his 
own part, stated the amount of certain conacre 
lettings which had been made of portion of the 
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VENDOE AHB PEECHASEK (Auetioiij— 
lands sold, and which was to belong to the pur- 
chaser, to be 146L 65 . 9dJ., whereas the true 
figures were 332L 125. Id. The mistake was not 
discovered until after the sale, at which M., the 
present appellant, was declared the highest 
bidder for 4300^., and he paid his deposit on 
the purchase-money. This bid exceeded the 
reserve price fixed by the Court. D., who had 
bid 42601. at the sale, then increased his ofier 
to 5000L The cMef clerk refused to issue his 
certificate confirming the sale until the matter 
had been brought before the Court, and on an 
a])plication for directions the M.Ri. directed the 
lands to be again put up fur sale, D. undertakiiig 
at such resale to make an initial bid of 5000k : — 

Held by the C. A. (Ir.), affirming the order of 
the M.K, that the error was one by an officer of 
the Court acting as such ; that there had been 
improper conduct in the management of the 
sale within s. 7 of the Sale of Land by Auction 
Act, 1867 ; and that, apart from the latter 
section, the Court had power under its general 
jurisdiction to refuse to confirm the sale in the 
circumstances which had arisen. In re Long- 
vale Bbick and Lime Works, Ld. Colqxjhoun 
V . Long VALE Brick and Lime Works,* Ld. 

C. A. (Ir.) [1917] 1 1. E. 321 

Statute of Frauds — Sale of lands — Me'moran- 
dmi in writing — Mntry in auctioneer'^s book — 
Omiditions of sale — Signature by auctioneer on 
day after sale — Auctiou^eefs mthority as vendors 
agent 

On a sale of lands by public auction, the note 
in the auctioneer’s book contained particulars 
taken from the conditions of sale, the biddings, 
a statement that the lands were sold to the pit. 
for 2100k, and the auctioneer’s signature. The 
particulars were filled in before the sale; the 
rest of the note on the following morning : — 

Eeldf that the auctioneer’s note sufiiciently 
referred to the conditions of sale to constitute 
with the latter a good memorandum within the 
Statute of Frauds. 

Meld, also, that the authority of an auctioneer 
as agent for a vendor is of a more permanent 
character than his authority as agent for a 
purchaser — ^the teat being, was the memorandum 
in substance made at the time and as part of 
the transaction of sale ? M‘Meekin v. Steven- 
son - - Eoss jr. (Ir.) [4917J 1 1. E. 348 

Contract. 

Easemmt — Meaning of “ei cetera^^ — Bight 
of way — Form of conveyance' — Exclusion of 
Conveyancing Act, 1881 (44 <fe45 Victc. 41), s. 6. 

A contract for the sale of two plots of land, 
“ and buildings, material, &c.,” omitted any 
mention of a right of way thereto. The premises 
were described by reference to a plan, and 
formed part of a larger property belonging to the 
vendor and bounded on the north by a public 
high road. A farm cart track led from this high 
road across a field of the vendor, past the larger 
of the two plots sold, to the smaller plot. This 
■ cart track had been used by the former tenants 
of certain cottages on the smaller plot to carry 
coals and furniture, &c., thereto, hut it was 
always so used by permission of tfie vendor or 
her predecessors. A public footpath ran close 


VEEBOE AHB PBECEASEE 
to the side of the cart track u]^ to tho smaller 
plot. The purchaser claimed to kave inserted 
in tho conveyance of the ]3roperty an express 
grant of a right of way for all purposes along the 
cart track, or to have iuehuled in the convey- 
ance such words as would carry the right to use 
the same. 

Upon a summons by the vendor to have the 
rights of the parties determined and the form of 
the conveyance settled by the judge : — 

Held, upon the construction of the contract, 
that tho words et cetera ” referred to “ ma-te- 
dal,” and wore limited to something of the samri 
character and did not carry the right of way ; 
but if the words could be extended to include 
property of the same nature and character as 
land and buddings,” the most they could bo 
held to include would be rights appurtenant 
to land and buildings. 

Held, further, that the contract was one for 
the sale of the premises with such rights of way 
only as were legally appendant or appurtenant 
thereto, and that the right of way claimed, n<jt ^ 
being appurtenant to the land aiid buildings, or 
a way of necessity, did not pass. 

Meld, therefore, in tho result, that the pur- 
chaser was not entitled to any express grant of 
the right of way, and the conveyance should 
also contain a proviso excluding the operation 
of the 6th section of the Conveyancing Act, 1881. 

Bolton v. Bolton (1879) 11 Ch. i). 968 and 
In re Peck and London School Board [1803] 2 Oh. 
315 followed. In re WALMSLEy and Siiaw’^ 
Contract - - Eve J. [1917] 1 Ch 93 ; 

86 L. J. (Ch.) 120 ; 115 L. T, 670 ; [1916] 
W. K.365; 61 J. 86 

Gromid rents — M isdescr lotion — Rescission — 

“ Misstatement or error in the descriiytion of the 
premise>'i ” — Substantial or material. 

In deciding whether a purchaser is getting 
substantially that which he bargained for, tho 
Court is bouiid to consider every incident by 
which the property oifored to be assured can be 
diiierentiated from that contracted for. If the 
sum of these incidents really alters tho subjecl- 
matter, then the purchaser can repudiate the 
contract ; if, on the other hand, the subject- 
matter remains unalfectod or so little aft’oeteii 
as to be substantially that which was agreed to 
be sold, then the purchaser must be held to his 
contract. 

By an agreement in writing a vendor agreed 
to sell, and a purchaser agreed to purchase, 
tiiirteen freehold houses let on six leases for a 
term of ninety-nme years at ground rents 
amounting in the aggregate to 72k One pair of 
houses was described in the contract as let at one 
entire rent of 1 Ik IO 5 ., each of the next four pairs 
at one rent of iik, and the last tliroo houses at 
one rent of 10k IO 5 . The title shown was fur 
twelve houses at a rent of 5k IO 5 . each, asid one 
at a rent of 6k, each of su(di routs issxnng out of 
and secured by one of the thirtoeu houses 
instead of the six rents described in tho agree- 
ment. The agreement contained a provision 
that “if there be any misstatement or error in 
the description of the premises ” no conipcmsa- 
tioii should be allowed or the sale annulled. 

In an action by the purchaser for restdssiou 

I 2 
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<i{ the cun tract and a u'tuni of the dex»o.iit ou the Statute of Eiande.- 

giuiiiMl oi‘ — 

Iliid, tlifii tlio prop.'rby tho \iuulor jSce above, Auction, col. 448, and 

oilered to convey vas substantially different SPEcmo Pebformais^C'B, col. 425, 

from that which" the purchaKor contracted to 

buy ; that the clause providing that a mis- Title. 

statement or error should not annul the contract . Inq^uiry as to. 

did not applv j and tho purchaser was entitled above Contract, col. 451. 

0 ° R™‘ '"*Evef ^1917?! ci 6^“ estate -AlMract- Leases -Tenancy 

SQL J (Ch4 40sTll6I'^^*536! meements and conveyances reseremg mmemU 
‘ * ^ ^ and subsequent to commencement oj title — 


--continued. 


naikfi tir Tcr ««. « T '^AS W'lor ana suusequeuL lu vummvnLf^^rwtii, uj — 

[1917J-W N.86, eiS J.368 Pp^^aicc-Delivery of copies of deeds and originah. 
Open contract to p^iircMse land-^Specific j> ^ settlement of Jiin. 28, 1895, B. was 
pcTjm'mance---l)ccYec-~-]nqnmj as to Utlc^Ohjec- tenant for life of an estate including a large 
tions--Fitrclmsefs hiouialge of incurable defect, 'i ol agricultural holdings and mineral 

---Vendor' 8 right to adduce evidence after decree--- properties. B. and his predecessors in title 
Admissibility of evidence, before the settlement had sold the surface of 

Upon an inquiry as to title under an ordinary mineral properties, reserving the 

decree for speciiio performance of an open con- ^^j^erals, and B. sold other parts with a like 
tract to purchase land tho vendor is entitled to reservation subsequent to the settlement. By 
adduce evidence to show that the purcha.ser, agreement of 8ept. 27, 1915, B. agreed to 
when ho entered into the contract, knew of tho estate subject to the approval of the 

existence of incurable defects in the title. Court. The title was to commence with the 

Decision of tho Vice-Chancellor of the County settlement, and the prior title was not to be 
Palatine of Lancaster reversed. Aldeebale investigated except at the purchasers’ expense. 
Estate ^o. McGEOTiy - - C. A [1917] comiffetion was May 11, 1917. 

1 Ch. 414 ; 86 L. An abstract was to be delivered one month after 

S91 ; [1917 J yN,£i.w approval of tho agreement by the Court. 
Open contract — Title deeds common fo two estates q’^Lcre were about 1700 leases and tenancy agree- 
— Purchaser of one estate — Feeds held by third orients affecting the xiroperty, some of which 
party having no interest — Acknowledgment for dated before, and some subsequently to, 

production. the settlement. The property was bought by 

In re Jenkiks aitb Commeeoial Electeic the purchasers with a view to resale in parcels, 
TriEATEE Co.’s OoNTKACT - - Neville J. ol ^yhich resales had been carried out with 

[1917] W. N. 49 ; 61 S. J. 283 concurrence of B., and others were in course 
Sale of real estate — Mortgage on properly sold of being carried out. Questions arose between 
and other property — Inability of vendoi' to redeem 33 , and the purchasers as to what absti'acts of tho 
or obtain release from mortgage and to complete leases and tenancy agreements and of the con- 
purcJiasc — Purchaser's right to general damages veyanccs of tho surface of the mineral properties 
for loss of bargain, B. was bound to furnish. Difficulties arose 

Testator had agreed to sell real property owing to the war in procuring skilled persons to 
which, ■with other property, was subject to one prepare the abstracts ; — 

mortgage. After his death the title was accepted Held^ that B. was bound to furnish abstracts 

by the purchasers ; but the mortgagees refused of tho leases and tenancy agreements made, and 
to release the property sold from their inort- of the conveyances of the surface reserving 
gage, and tho executors of the vendor had not mineral rights executed subsequently to the date 
enough funds of the estate for redemption of of commencement of title, but v'as not bound 
the mortgage : — to furnish abstracts of tho leases or such con- 

Heldf that the liability to the purchasers was veyances made piior to that date ; ^ that nothing 
not limited to the costs of investigating the in the agreement qualified such obligations ; but 
title, but that they were entitled to general that under present eircumstanccs his obligations 
damages for loss oi bargain. would be sufficiently discharged by suxjplying 

In such a case the absence of wilful default complete coxffes or the originals of the leases, 
and bad faith is immaterial. tenancy agreements, or conveyances. Bond v. 

Bain v. Pothcrgill (1874) L. B. 7 H. L. 158 Basset - - - Eve J. 117 I. T. S51 ; 

distinguished. In re Daniel. Daniel v, [ 1917 J W. N. 278 

Vassall - " Sargant J, [1917] 2 Ch. 405 ; 

117 I. T. 472 ; [1917] W. N. 235 ; VEEBICT— -Jury — Irregularities in revision of 

33 T. L, B. 603 j 61 S, J. 646 Jnry list. 

^ ,, Bee Canada ((Quebec), col 70. 

Solicitor, 


Trustee. 

Bee SoLiciTOK, col. 423. 

Specific Performance. 

— Agreement for lease— Memorandum*— Pay- 
ment of rent in advance — ^Part per- 
formance. 

' ^ : Bee feNCumc Peeeoemanod, col. 425. 


VESTED INTEBBST — ^Personal estate— Con- 
version — ^Forfeiture— Pelony. 

Bee Fobf'eittoe, col 18l/and Wiel,’ 
col 472. 

VIS M A JOB— Extraordinary rainfall. 

Bee Wateb, col 454. 
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VOID OE VOIDABLE— Contract. 

BCC. COKTEACT, COL 112. 

VOLUHTAEY LIOUIDATIOM ~ AHiaiutment 
of iic(uiflator. 

Bee UORIPANY — WUSDING UP, col. Ui). 

— Company — Lease — Assignment. 

Bee Landloed akb Te^^ant, col. 2-41:. 

VOLDETAEY SETTLEMENT. 

Bee Settlement, col. 380. 

VOLDHTEEE — Maiitimo lien — Discharge of 
lien by. 

Bee Shipping, col. 415. 

— Master and servant — Common employment. 

Bee Mastee and Servant, col. 272. 

— ■ Next of kin — Marriage settlement. 

Bee Settlement, col. 38(). 

VOTE— Secured creditor. 

Bee Eankruptcy, col. G3. 

VOTIN G— Proxy — Company — Meetin g. 

Bee Company, col. 01, 


WAGES — ^Alteration in rate of. 

Bee Woekmen's Compensation, coL 
510. 

— Seamen’s. 

Bee Shipping, col. 418. 

WAIVEE^ — Ambassador — Privilege. 

Bee International Law, col, 210. 

— Breach of condition — Sale of goods. 

Bee Sale op Goods, col. 377. 

— Forfeiture. 

Bee Landloed and Tenant, col. 248. 

Notioe — Invalidity. 

Bee Local Government, col. £63. 

— Vendor — Eight to repudiate contract. 

Bee Solicitor, col. 423. 

WAK, 

Bee Alien Enemy, Emergency Legis- 
lation, Insurance, Prize Court, 
Shipping, and Sale op Goods. 

WAE BISK— Insurance. 

Bee Insurance (Mari 5[E), col. 200, and 
Shipping, col. 404. 

WABEHODSE— Seizure in. 

Bee Prize Court, col. 322. 

WABLIKE OBEEATIOJSrS. 

Bee Shipping, col. 407. 

WABBANTY—P>reach— Defence. 

Bee County Court, col. 1£0. 

— Condition. 

Bee Contract, col. 111. 

— Insurance (Marine). 

Bee Insurance (Marine), col. 212. 

WABSEIPS — Enemy — ^Destruction of — Piizo 
bounty. 

Bee Prize Court, col. 329. 


WATEB— — Tort — Damage io property — 
Reparation — Erection of opns manufaciun^in bed 
of dlrcam — Interference irit/i natural course of 
sire am — Kxlraord i n ary rainfall — V % major. 

It is the duty of any une who interferes with 
the course of a stream to see that the works 
which ho substitutes for the channel provided 
by natuio aie adequate to carry off the water 
brought down even by extraordinary rainfall, 
and if damage results from the deficiency of the 
substitute which he has provided for the natural 
channel he will be liable. 

A municipal authority, in laying out a park, 
constructed a concrete paddling pond for chil- 
dren in the bed of a stream and altered the 
course of the stream and obstructed the natural 
fiow of water therefrom. Owing to a rainfall of 
extraordinary violcnco the stream overflowed 
at the x^ond, and, as the result of the operations 
of the authority, a great volume of water, 
j which would have been carried off by the 
I stream in its natural course without mischief, 

■ x)ourod down a public street into the town and 
I damaged the x)roperty of two ty, cos. : — 

Held, that the extraordinary rainfall was 
not a damnum fatale which absolved the autho- 
rity from responsibility, and that they were 
liable in damages to the ry. cos. 

Kerr v. Earl of Orkney (1857) 20 D. 298 
apx>iied. 

Nichols V. Marsland (1875-G) L. R. 10 Ex. 
255 ; 2 Ex. D. 1 distinguished. 

Interlocutors f>f the Mrst Division of the 
I Ot. of Sess. in Scotland affirmed. Gobporation 
j OP Greenocjv V. Caledonian Ry. Co. Cor- 
poration OF Greenock: v, Glasgow and 
South-Western Ry. Co. 

H. L. (Sc.) [1917] A. C. 566 ; 86 L. J. (P. C.) 

185 ; 15 L. G. B. 749 ; 117 L. T. 488 ; 

[1917] W. K. 269 ; 33 T. L. B. 631 ; 

81 J. P. 269 ; 62 S. L 8 

Supply — Beerhouse — Bupply^ hy measure 
— Building used partly as dwelling-house and 
partly for trade purposes — ^fater used for domestic 
purposes — Ilkeston and Heanor Water Act, 1901 
(i Edw, 7, c. ccl), ss. 80, 83. 

A local Water Act provided that the water 
authority should at the request of the occupier 
of a dwelling- hoxrse furnish a sufficient supply of 
water for domestic purposes at certain specified 
rates per annum, and the Act further provided 
that the water authority was not bound to 
sunply with water otherwise than by measure 
any building used partly as a dwelling-house 
and partly for a trade purpose : — 

Held, that the authority was not bound to 
supply water otherwise than by measure to the 
occupier of a dwelling-house who carried on 
thereon the business of a beerhouse keeper, not- 
witlist audio g that; the -water was used solely for 
domestic purposes. 

Oddenino v. Metropolitan Water Roarc? [1914] 
2 Ch. 734 followed ; Metropolitan Water Board 
V. Avery\l^lA\A. C. 11 8 distinguished. Barrett 
V. ImcESTON Corporation - Bailhache J. [1917] 

1 K. B. 827 ; 86 L. J. (K. B.) 919 ; 16 L. G. E, 
320 ; 116 L. T. 693 ; 81 L P. 133 

WAY — Eight of — Harbour formed under Act of 
Earliament — Public right of access to harbour — 
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WAY — contmied . 

Boad (instructed tJiereto hj company formed under 
the A ct—Ohsiriicfion not for the purpose of imped- 
ing the puUk hujhway — User. 

ObKtructiou of an alleged public highway bj" 
acts which are nofc done for the purpose of 
asserting the right to obstruct are not obstruc- 
tions for the purpose of impeding the public 
highway. 

Where a definite right was conferred by an 
Act of Parliament on the public of access to a 
harbour, and fche harbour had fallen into disuse, 
and leave to any member of the public, and not 
to any one section of the public only, to use the 
road leading to the harbour was admitted, and 
the obstruction of the alleged highway put in 
evidence had not been for the purpose of assert- 
ing a right to prevent the user of the highway : — 

Heidi that the harbour having ceased to be 
used, and the public having .-unce that cessation 
been permitted indiscriminately to use the way, 
the conditions under wEich a section of the 
public came down to the harbour, i.e., by pay- 
ment of tolls, &c., were removed, and the public 
generally wei o free to use the way to the harbour. 

If persons who o^m land over which a track 
passes, and over which a considerable section 
of the public have a right of passage, choose to 
leave ail sections of the pubHc free to go over 
that track, without any attempt to discriminate 
at all, they must be deemed to have allowed it 
to become a public highway. 

Att'-Oen. V, Hsher Linoleum Go. [1901] 2 
Ch. 647 applied. 

The test is w^hether the conduct of the parties 
who could have prevented the user has induced a 
reasonable belief on the part of the public that 
the road in question is a highway. 

Grand Surrey Canal v. Eall(i%4^) 1 M. & G. 
392 applied. Att.-Gen. u. Hemingway 

Saxgant 1. 16 L. G, E. 161 ; 81 J. P. 112 

Eight of — ^Vendor and purchaser. 

See Vendoe ane Puechaseb, col. 449. 

** WEEKLY PAYMEirT.»» 

See Workmen’s Compensation, cols. 

608, 511. 

<< WEIGHT, MEASIJEE, QUALITY, CONTENTS 

AND VALDE UNKNOWN,” 

See Shipping, col. 393. 

WlLEtlL OBSTEDCTION— Highway. 

/See Highway, col. 191. 

WILL. 

A(^umulationSi coh 460. 

Advances, col. 467. 

Ambiguity-^ 

“ All my monies^'* col. 468. 

“ Any oilier moneys col. 468. 

“ Boohs, pictures, prints and other 
kous^old effectsf^ col 468. 

“ Desemdantsp col 460. 

** Die leaving issue her mrvivmgf^ 
col 460. 

” coZ, 460. 


WIL'L~~-coniinued. 

Amblgtiity —continued. 

“ Monies which shall arise from 
sale,'^ col 4 GO 


“ My real estate consisting of my 
interest in the lands of D.,” 
col. 461. 

My shares col 401. 
et Portraits, col, 402. 

“ Realize f' col 462. 

Annuity, col 462. 

Charity, See Chaeity. 

Codicil, col 462. 

Death Duties, col 466, 

Delis, col. 46S. 

Devise — 

Equitable Limitations, col. 468. 
Estate by lm%ylkaiion, col. 471. 
Income, col 471. 

Name and Arms Clause, col 472. 

Rule in Shelley’s Case, See above, 
Equitable Limitations, 

Election. See Election. 

Illegitimate Child. See below, Legacy. 
Legacy — 

Contingerd, col 472. 

Forfeiture, col. 472, 

Illeyitimaie Child, Gift to, col. 473. 
Interest, col 473. 

Lapse, col. 474, 

Validity. See Company. 

Name and Arms Clause. See above, 
Devise, 

Portions for Daughters, col 474. 


Power of Appointment, See Powee 
OP Appointment. 

Probate. See Probate. 

Soldier^ s Will. See Peubate. 

Substitutional Gift, col 476. 

Trust, col 476. 

Vesting, col. 477. 

Accumulations. 

Life interest terminable on bankruptcy--- As 
if life tenant were “ the7i actually dead ” — 
Acceleration of irderest — Residue — Intestacy. 

A testator devised his real estate and im|)ure 
personalty upon trust for sale and conversion, 
and directed the proceeds to be hold as to one 
third part to pay the income to bis own son for 
life, and after his death upon trust for Ms issue, 
and in default of issue upon trust to pay the 
income to Ms daughter for life, with remainders 
over; and he gave the residue of Ms pure 

g >rsonal estate in remainder to certain charities, 
e gave the son power by will to appoint the 
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WILL (AecumnlatiosiLS) — cofit! mied. 
mooine of th© share to which he was entitled for 
life to any widow who might survive him for life, 
and declared that if the son should become bank- 
rupt the trusts for payment of income to him 
should immediately cease and determine in the 
. same manner “as if he were then actually 
dead,” The son became bankrupt, was married, 
but had no issue ; and in 1888 North J. directed 
that the income should be accumulated till it 
appeared who v/as entitled to it. Twenty-one 
years having elapsed since the bankruptcy, 
questions arose as to who was entitled to the 
accumulations and the future income during the 
son’s life. The daughter claimed that her life 
interest expectant on the son’s death had been 
accelerated : — 

lUU, that the words “ actually dead ” did 
not moan dead for all purposes, but only that 
the son was no longer capable of himself taking 
any interest, and that the daughter’s life interest 
was not accelerated, and that the accumulations 
and income during the lifetime of the son, so far 
as they arose from the proceeds of real estate 
and impure personalty, were undisposed of and 
passed to the heir-at-law and next of kin 
respectively, and, so far as they arose from pure 
personalty, passed under the residuary bequest. 

In re Vemon, Garland v. Bhiw (1906) 
95 L. T. 48 approved and followed. In re 
CooPBB. Townbnp V, Towkenb 

Younger I. 86 L. J. (Ch.) 507 ; 116 L. T. 760 ; 

[1917J W. N. 145 ; 61 S. J. 444 

Advances. 

Hotchpot clause — Settled shares — Debts owing 
by life tenants to be brought into hotchpot and 
treated as part of settled shares — No implied 
release of debts. 

In re Babkbe. Gilbey v, Baekbr 

Astbury J. [1917] W, N. 344 ; 

09 S. J. 142 

Son — Eesidm — Bequests to children — Direc- 
tion in codicil to bring into hotchpot “ advances 
appearing in books of account ” — Entries in books 
before and after date of codicil, 

A testator, who died in 1915, by his will 
made in 1909 and a codicil made in 1913, settled 
his residuary estate, subject to his wife’s interest 
therein, upon trusts in equal thirds for his three 
children who survived him. By the codicil he 
directed that all sums of money appearing in his 
books of account to have been advanced by him 
to his son should be brought into hotchpot. 
There were no entries of advances in the books 
at the date of the will, but there were such entries 
between the dates of the will and of the codicil, 
and also after the date of the codicil. The son 
disputed the accuracy of the entries in the 
hooks : — 

Seldf that entries of advances made in the 
account books before the date of the codicil were 
incorporated in the will, but that entries made 
after that date were not receivable either as part 
of the will or as evidence, and an inquiry was 
directed. In re Bepbess. Hbneiqttbs v, 
mmm - - Neville J. [19171 1 Ch. 24 ; 

86 L. J. (Ch.) 91 ; 116 L. T. 662 ; 

61 S. J. 72 ! 


WI LL —contbi uecl^ 

Ambiguity. 

" All my moniesN ^ 

Besiduary personal estate. 

Testatrix by her will bequeathed to her 
brother E. J. G. and her niece G. M. S. “ all my 
monies to be equally divided between thorn and 
to the aforesaid G. M. S. all my household furni- 
ture and personal effects.” At the date of the 
will the testatrix had at her bank 32^!. 10s. 7d, 
and was possessed of certain furniture and effects 
of a value not exceeding 20^. She was also 
entitled to a moiety of a reversionary interest in 
certain investments amounting to 2430L which 
was subject to a mortgage for 7oOL : — 

Held, that there was no sufficient context in 
the will to show that the testatrix had used the 
words “ all my monies ” otherwise than in their 
ordinary legal sense, and consequently that the 
gift of them did not constitute a residuary 
bequest of her personal estate so as to pass the 
reversionary interest. 

Lowe V. Thomas (1854) 5 B. M. & G. 315 
followed. In re Shillen [1916] 1 Ch. 518 distin- 
guished. In re Gliddok. Smith v. Glide oiff 
Younger J. [1917] 1 Ch. 174 ; 86 L. J. 

(Cli.) 253 ; 116 L. T. 13 

Any other moneys,*^ 

Gift of “ moneys invested ” in two companies — 
“And any other moneys which I may possess ” — - 
Context — Residuary clause — Reversionary mterest 
included. 

The testator gave to his infant niece money 
invested in two cos. “ and any other moneys 
which I may possess and not mentioned in this 
will and not herein otherwise disposed of,” and 
appointed co-trustees of those moneys. The 
will contained other specific and general 
legacies : — 

Held, that the testator had used the word 
“ moneys ” in a wider sense than coin and a 
balance at his bankers’, and the clause consti- 
tuted a residuary bequest, including in it a 
reversionary interest to which he was entitled. 

In re Buller, Biiller v. Giherne, 74 L, T. 406, 
followed. In re Woollbt. Cathcabt v, 
EySkeks - Eve J. 117 L. T. 611 ; [1917] W. N. 279 

“ Boohs, pictures, prints and other household 
effecu:^ 

Stamp collection— Gift of “ books, pictures» 
prints . . . and other household effects^ 

A testator, by his will dated Apr. 23, 1906, 
bequeathed all his “ books pictures prints furni- 
ture wines liquors and other consumable stores 
and other household effects ” to his wife. He 
had lived in India for many years, and had there 
made a valuable collection of stamps, part of 
which was kept in albums, and the remainder 
mounted on cards, which were tied up in 
separate bundles under separate headings. In 
1912 the testator came on a visit to England, 
and had the collection sent to him here with a 
view to its sale ; but as it was still unsold, when 
he returned to India he deposited it at a bank 
for safe custody. It remained at the bank until 
I after his death at the end of 1915 : — 

1 Held, reversing a decision of Eve J., that 
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WILL (Ambiguity)— 

no part of the stamp collection passed under the 
words of tho/!speci(ic bequest. 

In rc Forilagei Ross v. Fortlage [191(1] W. N. 
214 disapproved. In rc Masson. Morton v. 
Masson - - G. A. 86 L. J. (Ch.) 753 ; 117 

I T. 548 ; [19171 W. H. 252; 33 T. L. il. 

527 ; 61 S. J. 676 

** Descendants^ 

Gift to “ the descendants of A, or their descen- 
dants living at my death ” — Rubsiitutional gift — 
“ Descendants ” limited hy context to “ children ” 
— Children of child dead at date of will entitled to 
share, 

A testator gave a pecuniary?- legacy to “ the 
descendants of A. or their descendants living at 
my death.” A. had six children, one of whom 
was dead at the date of the 'will, leaving children 
and grandchildren, all of whom were living at 
the death of the testator. The other five chil- 
dren of A. were living at the date of the will and 
survived the testator. On the question of the 
class entitled to the legacy 

Held, that the words “ living at my death ” 
governed the whole gift. 

Held, also, that on the true construction of 
the will, there was a direct gift of five-sixths of 
the legacy to the five children of A. who survived 
the testator equally as tenants in common, and 
of the remaining one-sixth to the grandchildren 
of A. who survived the testator as joint tenants. 

Christopher son v. Naylor (1816) 1 Mer. 320 
considoroi. In re PIickey, Bbbuoes v, 
Hodgson - - [1917] 1 Ch. 601 ; 86 L. J. 

(Ch.) 385 ; 116 L. T. 656; [1917] 
W. N. Ill ; 61 S. J. 368 

“ Die having issue her survivingF 

Tenant for life — Gift to issue on attaining 
twenty-one — Death of child after twenty-one in 
lifetime of tenant for life — Vested interest. 

Testator, who died in Nov., 1882, by his will, 
made a few weeks previously, devised and be- 
queathed the residue of Ins real and personal 
estate to his trustees upon trust for sale, con- 
version, and investment, and directed that after 
payment of certain annuities liis trustees should 
divide the balance of the annual income into five 
equal parts and pay one fifth part to each of his 
four daughters, naming them, of whom L. H. 
was one, during their respective lives, and the 
remaining fifth part for the benefit of the chil- 
dren of a deceased daughter. The testator then 
directed that, in case any of his said daughters 
should die without leaving la-wful issue her 
surviving, or such issue should die under the age 
of twenty-one years, the share or shares of her 
so dying as aforesaid of and in the said trust 
premises should be held by his trustees and the 
annual income applied between and amongst 
such of his said daughters as might be then 
living and the issue of such of them as might 
be then dead, but such issue should only take 

§ er stirpes and not per capita ; and upon the 
eath of any of his said daughters leaving issue 
her surviving he directed that the share of such 
daughtw so dying should be paid and divided 
betweep the issue of his said daughtes on their 
sev^c^y aHaining th^ respective ages of 


WILL (Ambiguity) —cant Inned. 
twenty-one years if more than one in equal 
shares and proportions, and if there should bo 
issue but one child, then the whole to such one 
child. L. H. died in Dec., 1915, a widow, having 
had eleven children, six of whom survived her 
and attained twenty- one. Of the remaining 
five children who predeceased her two died in 
infancy and tliree attained twenty-one : — 

Hdd, that on the death of L. H. her one fifth 
share became divisible in equal shares amongst 
all her children then li-ving and the legal personal 
representatives of those then dead who survived 
the testator and attained twenty-one. 

The principle laid down by Turner L.J. in 
Boulton V, Beard (1853) 3 D. M. & G. 608, 612, 
approved of by Lord Davey in Eichling v. Fair 
[1899] A. G. 1*5, 35, and followed by Hall V.-G. 
in In re OrlebaFs Settlement Trusts (1875) L. R, 
20 Eq. 711, applied. In re Walkbe. Dttn- 
KEBLY V, Hbweedine - - Younger J. 

[1917] 1 Ch. 38 ; 86 L. J. (Ch.) 196 ; 

115 L. T. 708 

“ HeirsF 

Gift of personal estate to A, or his heirs ” — 
Substitution, 

A testator bequeathed to his wife the income 
of all his property during her lifetime, and di- 
rected everything to be sold at her death, and the 
proceeds to be equally divided, onc-lialf among 
his wife’s and one-half among his own relations, 
namely, “ to S. or her heirs, to L. or her heirs, to 
H, or her heirs, to F. or her heirs, in four equal 
shares . . . ; to J. or his heirs, to 0. or her 
heirs, and to J. or his heirs, in three equal 
shares,” All these named relations survived the 
testator, but three of them died during the life- 
time of the testator’s 'wife, namely, S., who died 
intestate, leaving a husband and seven cliildrcn, 
J., who left a widow and next of kin but no 
childreii, and C., who died a spinster and 
intestate : — 

Held, (1.), that in all these gifts the word 
“ heirs ” meant such persons as would bo 
entitled to succeed to personal property ab 
intestate ; and, (2.), that upon S.’s death, her 
husband, being tlie person who on her death was 
entitled to her personal property ab intestate, 
took her share. In re Cttsin. Walker v, 
OnsiN - - - Barton J. [1917] 1 I, E. 63 

“ Monies which shall arise from saleF 

Land in Ireland — Bonus under Irish Land 
AcU 1903 (3 Edw. 7, c. 37), s, 48 ; Irish Land 
Act, 1904 (4 Edw, 7, c. 34), 5. 2. 

Under a marriage settlement made In 1868, 
“ the monies which shall arise from the sale of ” 
certain lands in Ireland, convoyed by a contem- 
poraneous conveyance on trust for sale, were 
settled upon certain trusts under which, in the 
events which had happened, the husband was 
absolutely entitled to the said moneys after the 
death of his wife. By his will, made in 1885, the 
husband, after referring to the settlement and 
the moneys which should arise from the sale of 
the land, bequeathed all monies to arise from 
the sale of the before-mentioned hereditaments 
and which shall be capable of disposition by me ” 
to the trustees of his will upon trust to pay 
thereout two legacies of 600L each to certain 
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cliaritablo instifeuUons. Tlio teatafcor gavo the 
residue of Ids estate to hia wife. Uo died in 
190:2, and Ms widow in 1912. Jn 1914 the lands 
in Ireland were sold by the settlement trustees 
under the Irish Laud Acts, 1903 and 1904, and, 
after deducting from the gross purchase-moneys 
the sums required for the redemption of certain 
charges on the property and for the payment of 
incidental costs and expenses, the trustees of 
the testator's will had received and had in hand 
a sum of 905/. 4s, id,, wMch sum represented 
the net purchase-moneys. Besides this sum 
they had received and had still in hand a sum of 
472/, 10^. 2d., being the bonus or sum calculated 
at the rate of 12 per cent, on the amount of the 
purchase-money payable to the vendor under 
8. 48, sub-s. 1, of the Irish Land Act, 1903. In 
these circumstances there was not sufficient to 
pay in full the two legacies of 500/. each, unless 
resort could be had to the bonus sum of 
472/. 19,^. 2d. ; and the question now before the 
Court was whether that sum came witMn the 
words “ ail monies to arise from the sale of the 
before-mentioned hereditaments,” and was 
available, together with the net purchase-money, 
for payment of the legacies. 

^ Peterson J, hdd that the bonus was “ monies 
arising from the sale of the before-mentioned 
hereditaments, ”and under s. 2 of the Irish Land 
Act, 1904, had to be held on the same trusts as 
the purchase-money. The result was that it was 
available towards payment of the two legacies. 
Iti re Livingstone. Livingstone v. Dueell 
Peterson J. [1917] W. N. 80 ; 61 S. J. 384 

My fml estate consisting of my interest in the 
lands of D.” 

Separate disposition of personaliy — Beneficial 
interest in charges affecting the lands, 

A testator possessed of real estate and entitled 
to the beneficial interest in certain charges upon 
a portion of his lands, made a devise of his real 
estate consisting of his interest in the lands of 
D. and K., and also disposed separately of Ms 
personal eh3tate : — 

Held, that the beneficial interest in the charges 
did not pass under the terms of the devise. 

Technical expressions used in a wdil must bo 
given the meaning assigned to them by law, 
unless the context contains a -|)lain indication 
of a contrary intention. 

Machesy v. Mackesy [1896] 1 1. B. 511 ; 
Kilkdly v. Powell [1897] 1 I. B. 457 distin- 
guished. Davy n. Beeington - 0. A. (Ir.) 

[1917] 1 I. B. 250 

“ My shares.'"^ 

Interest of next of kin in shares of deceased 
'intestate, 

A testatrix made a bequest of “ my shares in 
different lecuritios” : — 

Held, that the testatrix’s interest, as one of 
the next of kin of a deceased intestate, in certain 
shares and stock, wMoh formed part of the 
unadministered estate of the intestate, did not 
pass under the bequest. 

Vanneck v. Benham [1917] 1 Ch. 60 a];>plied. 
In re HoLMES. Villiers Holmes 

Barton J. (Ir.) [1917] 1 1. K. 166 


WILL (Ambiguity)— 

“ Portraits,'^ 

Choice of inter pr elation — BfusdcM generis rvle 
— Sufficiency of catego^'y. 

By his unll the testator bequeathed “all 
my pictures (except portraits) ” to the trustees 
of the National Gallery, “but the portraits of 
myself and all my family and other portraits 
.... I give and bequeath .... to my 
nephews” 

The C. A. hdd, that “ except portraits ” 
meant the portraits thereafter excepted, namely, 
those given to Ms nephew and described as “ the 
portrait of myself and all my family and other 
portraits,” and that the words “ other portraits 
meant portraits of the same category as family 
j>ortraits (see 85 L. J. (Ch.) 505). 

An appeal to the H. L. 'ivas withdrawn on 
terms. La yard v, Earl of Bessborouoh 

H. L. (E.) 33 T. L. R, 261 

“ Eealize:^ 

A will, under which the deft, took and ac- 
cepted considerable benefits, contained the 
folio wdng provision : — “ If the mortgage should 
be realized which B. L. O’H. (the deft.) has on 
the lands of S. she is to pay to her sister (tlm 
pit.) 200 Z.” The deft, instituted proceedings in 
the High Court of Justice, Ch. Div., to raise the 
amount of the mortgage, and the lands com- 
prised in the mortgage were sold. The proceeds 
were insufficient to pay off the mortgage debt 
(1900/.) in full, and a sum of 182/. still remained 
duo : — 

Held, by the C. A. (Tr.) (reversing Barton J.), 
that tho mortgage had not been realized.” 
Masterson V, O'Halloran 

G. A. (Ir.) [1917] 1 1. R. 454 

Annuity, 

See Annuity, col. 21, and Limita- 
tions, Statutes of, col. 254. 

Gift of “ a clear annuity ” — Income tax 
payable by annuiianf. 

In re Loveless. Fabeeb v. Loveless 

Eve J. [1917] W. N. 343 ; 62 8. J. 121 

Income tax — Direction to pay 200/. per annum 
^^free of all duties^' to soUcitordrusiee for trouble 
in admg, 

^ Testator directed payment out of the income 
of his estate of 200/. per annum “free of all 
duties” to a solicitor-trustee for his trouble in 
acting as a trustee of his will, so long as ho 
should continue to act as such trustee, and also 
in addition gave him power to charge and be 
paid for professional and other charges : — ■ 

, Held, affirming the decision of Neville J. 
i [1917] 2 Ch. 1-.0, that the sum of 200/. waste bo 
paid subject to and not free of income tax. In 
re Saillard. Pratt v. Gamble - C. A. 

[1917] 2 Ch.401 ; 86 L. J. (Ch.) 749 ; 117 

L. T. 646 ; [1917] W. N. 251 

Charity. 

See Charity, cob 80. 

Codicil, 

Gift of a collection of coins--lmperfect gift 
in testatoPs lifetime— Codicil revoking gift— 



C 4G3 ) 


THE OOMPLfeTE CHfeEfiNT DIGEST, 1017, 


( 404 ) 


WILL ^Codicil ) — confhiimL 

BrroveoiiH assumption oj fad — Merocafion whether 

conditional ahsolule. 

A iestotor by bis will made in 1901 gtave all 
his -coins with the cabinets in which they were 
placed to a university. In Jan., 1912, he by 
letter presented his “ collection of coins ” with 
the cabinets to the university on certain condi- 
tions, and they accepted the gift and conditions, 1 
but no coins or cabinets were then handed over. 
In February, 1912, the testator made a codicil 
to his will and thereby, after reciting the gift of 
coins and cabinets in his will, he revoked the 
gift and declared that he had during his lifetime 
handed over to the universitj^ all the coins and 
cabinets he intended to leave them by his will. 
In Aug., 1912, the testator delivered to the 
university eleven cabinets containing the 
greater part of his coins, but some remained in 
Ms possession. On the death of the testator in 
1915 the university claimed the remainder of the 
coins as part of his gift to them on the gronnd 
that the revocation by the codicil was based on 
an erroneous assumption of fact and was there- 
fore conditional and inoperative so that the 
original gift in the will took eSeet : — 

Held, that the revocation by the codicil was 
not conditional but absolute, and that the uni- 
versity were only entitled to the coins and 
cabinets they had received in the testator’s 
lifetime. 

Beld^ also, that evidence of the statements 
made by the testator at the time the coins and 
cabinets were handed over was not admissible. 

Campbell v. French (1797) 3 Ves. 321 and 
l)oe V. Evans (1839) 10 Ad. & E. 228 discussed. 
In re Chubchill. Tavlob v, Univebsity ob 
Manchbsteb - Keville J. fl917] 1 Ch. 206 ; 

86 I. J. (Ch.) 209 : 115 I. T. 769 ; 

[1916] *W. N. 404 ; 61 S. I. 131 

Legacies to persons in testators service at 
death^Testaior found lunatic hy inquisition — 
Servants engaged hy committee of person — Lapse — 
Legacies to charities — Frdbate action — Charities 
cited and not appearing — Probate granted as term 
of compromise — Assent of AtU-Ge^u — Charities 
hound hy compromise. 

Testator, by codicu admitted to probate 
under circumstances hereinafter stated, be- 
queathed certain pecuniary legacies to servants 
then in his employment, and further bequeathed 
to “ each person in my service at my death ” a 
sum equal to one year’s wages in addition to 
any legacy thereinbefore bequeathed as well 
as to the wages then due to him or her. He 
gave a number of legacies to charities, and the 
residue of his estate upon trust for division 
among institutions to be selected by his trustees. 
On Mar. 21, 1908, he was found lunatic by 
inquisition, and the official solicitor was ap- 
pointed .committee of his person. Shortly 
afterwards he was removed to an establishment 
maintained for him under the authority of the 
Master in Lunacy, and 0. was appointed by 
the committee of the person to have charge of 
the establishment, with authority to engage 
other assistance, under which 0. engaged an 
attendant, an assistant attendant, coachman, 
and other servants. The testator died in 1916, 
and shortly after his death one of the dofts. 


WILL (Codicil) --conihuwd, 
commenced an action in the F. Biv., claiming 
as heir-at-law" and sole next of kin that the 
Court should pronounce against the codicil, 
and for the will and live earlier codicils under 
which the residue would be midisposed of. 
The Att.-Gen. was a party to the proceedings, 
and a citation was issued to the charities, 
which, however, did not appear. Ultimately 
a compromise, signed by the Att.-Gen. and 
other counsel, was arrived at between the parties 
present at the hearing, under which the sixth 
codicil was admitted to probate on the terms 
that the will and all six codicils wore to be 
admitted to probate; that the beneficiaries 
Under the sixth codicil were to relinquish in 
favour of the pit. in that action one-third of 
their legacies under that codicil ; and that the 
pit. was to receive one-third of the residue of 
the estate in addition to the amounts relin- 
quished in his favour. The charities wore at 
once informed of the compromise and no com- 
plaint was ever made : — 

Held, that 0. and persons engaged by him 
in relation to the establishment were not in the 
testator’s “service” wdthin the meaning of the 
sixth codicil, and that the bequests of sums 
equal to one year’s wages did not therefore take 
effect in their favour. 

In re Lawson [1914] 1 Ch* 682 considered. 

Heidi also, that, the compromise having 
been assented to by the Att.-Gen. on behalf of 
the charities, absent by their own choice, they 
were hound by it. 

Statement of Sir J, Bomilly M.B. in Ware v. 
Cumberlege (1865) 20 Beav. 510 as to the position 
of the Att.-Gen. in charity matters applied* 

But, even if they wore not bound, yet, as 
they claimed to stand by the probate of the 
sixth codicil, not to set it aside, and as it was 
only admitted to probate as part of the com- 
promise, they must, if they wished to take 
advantage of the agreement, bear their portion 
of the burden of it. 

Bemarks on the difficulty of working out in 
the Ch. Biv. compromises made in the Probate 
Biv. In re King. Jackson v. Att.-Gen. 

Younger J. [1917] 2 Ch. 420 ; 117 L. T. 629 ; 

[1917] W. N. 266 ; 33 T. L. B. 536 ; 

62 S, J. 9 

Implied re^catim. 

Where a devise in a will is clear and unam- 
biguous, the onus is c»n those alleging revocation 
by a codicil to show that the expression of the 
testator’s intention to revoke is equally clear and 
unambiguous. 

Hearle v, HicTcs, 1 Gl- & Fin. 20 and In, re 
Stoodley [1916] 2 Ch. 296 applied. Penne- 
FATHEB V, Lloyd - - Barton J. (Ir.) [1917] 

1 1. B. 337 

EepubUcatkm by — Bate of will brought down 
to date of codicil — SubsUiutimal gifir— Extrinsic 
evidence. 

A testator, by his will, gave to Ms son a 
power to appoint a jointure, not exceeding 
200L per annum, charged on the lands of 0., to 
any woman the son might marry. The son, 
subsequently to the date of the will, having 
married E., the testator, by a codicil, revoked 
certain devises contained in t.he will, and directed 
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that E. should receive out of the lands of 0. a 
jointure rent-charge of 2001 per annum during 
her life : — 

Held, by Barton J., that parol evidence was 
admissible to show the testator’s intention, and 
that, so far as E. was concerned, the jointure in 
the codicil was in substitution for, and not in 
addition to, the power of jointuring given by 
the will. 

HeU by the 0. A., that the judgment of 
Barton J. should be affirmed. 

Held by Sir I. J. O’Brien 0., that, on the 
true construction of the will and codicil, the 
jointure given by the codicil was in substitution 
for that given by the will; but that extrinsic 
evidence as to the value of the testator’s estate 
was n(»t admissible, the question being one purely 
of construction. 

II eU by Eonan and Molony L.JJ., that the 
codicil operated as a republication of the will ; 
that accordingly, in the absence of contrary 
intention, the language of the will must be con- 
strued as of the date of the codicil, and that 
there was no evidence of any such contrary 
intention. 

The principle and effect of republication of a 
will by a codicil of later date considered. Dicta 
in Mountcashell v. Smyth [1895] 1 I. E. 346 
discussed. Gbbaley v. Sampson - C. A. (Ir.) 

[1917] 1 1. E. 286 

' Death Duties. 

— Estate? duly — Incidence — Rateability of 
charge. 

Bee Eevenitb, col. 363. 

Foreign assets — Estate duty — Incidence — 
Duty paid hy English executor out oj English 
assets — Bight of English executor to recover from 
foreign executor — Property passing to executor 
“aa such'^ — Finance Act, 1894 (57 <&s 58 Viet 
c, 30), a. 9, auh-sa, 1, 4. 

In re Sctjel. Scott v. Moeeis - C. A. 

[1917] W. N. 309 

Legacies, annuities, and bequests given free 
of all death duties ” — Trust for sale and conversion 
--^Direction to pay “ death duties,^^ debts, legacies, 
and annuities out of proceeds — Settlement of 
residue-^Qift of life interest therein — Legacy duty 
thereon — Incidence, 

A testator, after mving cei4am specific and 
pecuniary legacies and life annuities and maMng 
a specific devise, declared (clause 6) that “ aU 
the legacies annuities and bequests ’’ bequeathed i 
by bis will should be given and paid free of all 
death duties.” He gave his residuary estate 
on trust for sale and conversion and directed 
that his trustees should pay his funeral and 
testamentary expenses, “ death duties,” debts, 
legacies, and annuities out of the proceeds and 
invest the residue thereof and hold the same 
upon trust to pay certain annual sums to A. 
and B. during the life of 0., and subject thereto 
upon trust for 0. for life, with remainder to A. 
and B. absolutely : — 

Held, that O.’s life interest in the residue was 
a “ bequest bequeathed by the will ” within 
clause 6, and that the legacy duty payable in ' 
respect thereof was payable out of the corpus of 
the estate and not out of Ge’s income. 


WILL {Death Duties) — continued, ^ 

Decision of Asthury J. [1916] 2 Oh. 379 
reversed. In re Kenneuv. Goeboulb t?. 
Kennedy - - - C. A. [1917] 1 Ch. 9 ; 

86 L, J. (Ch,) 40 ; 115 L. T. 690 ; [1916] 
W. K. 364 ; 33 T. L, B. 44; 61 S. J. 65 

Settled legacy — All duties to be paid out of and 
be a charge on residue — Estate duty — Mew duty 
I imposed after death of testator — Testamentary 
expenses — ■ Costs of administration action — 
Finance Act, 1914 (4 5 Geo, 5, c. 10), s. 14. 

A testator who died in 1872 bequeathed to 
his trustees the sum of 10,000?. upon trusts for 
the benefit of his adopted daughter, A. T., for 
her life, and after her decease for her children 
and issue. He then directed that “ all duties 
payable in respect of the said sum of 10,000?. 
given to my trustees upon trust for tlie benefit 
of my said adopted daughter, A. T., and her 
issue shall be paid out of and be a charge upon 
my residuary estate.” And, after giving to his 
trustees a further sum of 10,000?. upon trust 
“ to pay the income therefrom free of duty ” to 
D. D. B. for her life, with a gift over, the testator 
gave the residue of his real and personal estate 
to his trustees upon trust to sell and convert and 
to stand possessed of the clear residue of the pro- 
ceeds (after payment of testamentary expenses, 
debts, and legacies) upon trust to pay the in- 
come to A. S. for life, and after her decease to 
pay or transfer so much of the clear residue of 
his personal estate as might lawfully be given 
for that purpose to St. M.’s Hospital, and to be 
possessed of the residue (if any) of the produce 
of the conversion of his real and leasehold estates 
and so much of the clear residue of his personal 
estate as was not effeetnally disposed of by the 
foregoing gifts and trusts upon trust for A. T, 
absolutely. In 1886 an order was made for the 
administration of the testator’s estate, and the 
stocks, funds, and securities representing the 
several funds were transferred into Court, and 
appropriations thereof were duly made in 
respect of the two trust legacies of 10,000?. each 
and in respect of the pure personalty and impure 
personalty constituting the residuary estate. 
In 1889 A. T. assigned her reversionary interest 
under the will to the P. Co. absolutely. In 
Sept., 1916, A. S. died. 

On petitions presented by the P. Co. and 
St. M.’s Hospital respectively for payment to 
them of their respective shares of the funda 
representing the residue : — - 

Held, that the estate duty on the first- 
mentioned legacy of 10,000?., which under s, 14 
of the Einance Act, 1914, would become payable 
on the death of A. T., would have to be borne 
by the residuary estate. In re Tinkler. Loyd 
u. Allen - Younger J. [1917] 1 Ch. 242 ; 

86 L. L (Ch.) 177 ; 116 L. T. 710 ; [1916] 
W. K. 406 ; 61 S. 1. 170 

Settled legacy — Estate duty — Will — Legacies 
and annuity free of legacy and succession duty 
and all other death duties ” — Settled on successive 
trusts — Prospective claim for duty at termination 
of successive interests — Finance Act, 1914 (4 dfc 5 
[Geo, 5, c. 10), s. 14. 

The testator by his will settled four trust 
llegacies upon certain persons for life with divers 
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romaiiidcrs over. He also gave an annuity for 
life that ^ya^ to take effect after one of the life 
interests in the settled funds. The will directed 
that ‘"all the legacies annuities and bequests 
hereinbefore made by me shall be free of legacy 
and succession duty and all other death duties, 
and such duties shall be borne by and paid out 
of my general estate : — 

IIpM, that on the construction of the will 
all the duties in respect of the pecuniary dis- 
positions made by the testator, whether pre- 
sently payable or" becoming payable by reason 
of subsequent events happening to the property 
bequeathed, must be home by the general 
estate. 

BemhUt that in setting aside a fund out of 
the residue to provide for future duties, uiiasccr- 
tainablo as to amount and rate of duty, the 
executors must provide for the maximum 
amount of duty now payable. I 71 re Pahkek. 
White v. Stewaet 

C. A. 86 L. I. (Ch.) 766 ; 117 L. T. 422 ; 
[1917] W. N. 233 ; 33 T. L. R. 501 

Settled legacy — “ Free of d%ity ” — Cesser of life 
interest — Estate dniy — }Yill made in 1910 — Death 
in 1916 — Direction that all “ Gifts bequests and 
lejgacies'^^ shall he ‘'"'free of duty'' ' — Finance Act^ 
1914 {4 ds 5 Geo. 5, c. 10), s, 14. 

By her will, dated Aug. 31, 1910, a testatrix, 
after giving certain specific and pecuniary 
legacies, gave (clause 8) 8000Z. to her trustees 
upon trust for a life tenant and remaindennen. 

By clause 9 she declared that “ all the fore- 
going gifts bequests and legacies shall be free of 
duty.” 

By clause 10 she gave her residuary estate to 
her trustees upon trust for sale and conversion, 
and directed them, after payment (inter alia) 
of her legacies “and the duty on all gifts 
bequests and legacies bequeathed free of duty,” 
to hold the not proceeds upon trust for two 
residuary legatees. 

The testatrix died on Oct. 9, 1915, i.e., more 
than a year after settlement estate duty and the 
relief thorob}’' conferred had been abolished by 
the Finance Act, 1914, s. 14. 

The life tenant of the settled legacy died on 
Jul. 17, 1910, after the legacy had been set aside 
but before the estate was distributed : — 

Held^ that not only the settled legacy itself 
but the successive beneficial interests therein 
were “ gifts bequests or legacies ” within 
danse 9, and consequently the estate duty pay- 
able on the cesser of the life interest fell on 
residue. 

In re Kennedy [1917] 1 Ch, 9 and In re Batch 
[1910] W. N. 240 applied. 

Jn re D'Oyly [1917] 1 Ch. 556 distinguished. 

In re Eve. Hall v. Eve - - Asthury J. 

[1917] 1 Ch. 562 ; 86 L. J. (Ch.) 396 : 
lie L. T. 682 j [1917] W. K. 101 ; 

83 T. L. R. 251 

Settled legacy — “ Free of duty ” — Futwe 
estate duty — Incidence — Finance Ad, 1894 (57 tC? 
58 7icl. c, 30), s. 5, sub-s, 1 — Finance Act, 1914 
(4: dfB Geo. 5, c. 10), s. 14. 

A testatrix^ after giving numerous pecuniary 
free of duty,” gave to tru^teee the 


WILL (Death Duties) — continued. 
sum of 7000L free of duty ” upon trust for A- for 
life, and after his death upon trust for his wife 
and children ; and the testatrix gave the residue 
of her estate, “ afi/or payment thereout of her 
just debts, funeral and testamentary expenses 
and the duties on the thereinbefore mentioned 
legacies,” to B. absolutely. Between the dates 
of the will and of the death of the testatrix s. 14 
of tho 3?inance Aet, 1914, came into operation, 
which abolished tho relief from estate fhity given 
by s. 5, sub-s. 2, of tho Finance Act, 1894, and 
the question arose whether tho estate duty 
which under s. 14 of the Act of 1914 would b'o 
payable on the death of A. in respect of tho 
legacy of 7000L ought to bo borne by tho coi'pus 
of the legacy or by tho residuary estate ; — 

Held, that upon tho true construction of the 
udil the words “ free of duty ” were limited to 
the duties presently payable on the death of tho 
testatrix in respect of the legacy’', and did not 
extend to any estate duty that might become 
payable on the death of A. ; and that on pay- 
ment of the legacy to the trustees without 
deduction there was no obligation to retain any 
part of the residuary estate for any claim that 
might arise for such estate duty. In re D’Oyly, 
Vertue D’Cyly - - "Neville J. [1917] 

1 Ch. 556 ; 86 L. J. (Ch.) 373 ; 116 L. T. 442 : 

[1917] W. N. 73 ; 61 S. J. 336 

Debts. 

Charge of delis and legacies on specific fund of 
personalty — Primary liability of residuary person^ 
ally for payment of debts, 

A testator directed his executor to sell his 
farm, and out of the proceeds to pay certain 
legacies, and his debts, funeral and testamentary 
expenses. The balance of the proceeds of tho 
sale he directed to bo divided equally between 
two charities. There was no disposition of any 
other property : — 

Held, by the 0. A. (1.), affirming Barton J., 
that there were no sufficient grounds for exempt- 
ing the undisposed of personalty from its primary 
liability for debts, and that the debts, funeral 
and testamentary expenses were primarily pay- 
able thereout. 

Newhegm v. Bell, 23 Beav. 386, followed. 

/«. re M'Morrer-. Walicee v. M'Kay - C. A. 

(Ir.) [19x7] 1 1. R. 278 

Devise, 

Equitable Limitations, 

Disclaimer — Acceleration of remainders. 
Testator, who died in 1899, devised real 
estate unto and to the use of trustees in feo 
simple upon trust for A. (who was his heir-at- 
law) during his life, with remainder in trust for 
A.’s first and other sons successively in tail, and 
in default of such issue in trust for each succes- 
sively of B- and C. during his life, with remainder 
immediately after the death of each of them in 
trust for his first and other sons successively in 
tail, and in default of such issue in trust for 
testator’s own right heirs. Tho testator also 
bequeathed personal estate upon corresponding 
trusts. A. disclaimed the devises and bequests 
made in his favour by the will except as to any 
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WILL (Bovise) "—continued^ 
riglifc to which ho Eiight bocomo ontitled as 
hoir-at-law of the testator under the ultimate 
trust. A. was still living, but had no son. B. 
(to whom the income had been paid during his 
life by way of family arrangement) was now 
dead without issue. 0. was living : — 

Heldy that the effect of the disclaimer by A. 
was to accelerate the equitable remainders until 
a son of A. was bom, and that until that event 
the income of the real and personal estate was 
not undisposed of, but was now payable to C. 
during the joint lives of himself and A. 

In re Scott [1911] 2 Ch. 374 and Garrick v. 
JSrrington (1720) 2 P. Wms. 361 (affirmed by the 
IT. L. sub nom. Errington v. Garrick ( 1728) 5 Bro. 
P. C, 391) distinguished. In re Willis. Cross- 
man V . Kirkaluy - - Younger J. [1917] 

1 Ch. 365 ; 86 L. J. (Gh.) 336 ; 

115L. T.916; 61 S. J. 233 
Rtde in Shelley’s Case — Equitable life estate 
followed hy gift to la,wfitl issue male m succession 
of tenant for life — Devise to issue treated as merely 
introductory to subsequent limitations. 

Testator, who died in 1873, by his will 
appointed three trustees, and devised and 
bequeathed to them, their heirs, executors, 
administrators, and assigns, all his real and 
leasehold estate “ upon trust to receive for or 
peimit my son W. to receive the rents, issues 
and profits during his life of “ two specified free- 
hold hereditaments, he keeping the same in 
repair and pa3nng the expenses of insuring the 
same against fire, and the taxes and other out- 
going affecting the game. Then followed a 
proviso that if W. should do or suffer anything 
to deprive himself of the personal enjoyment of 
any of the rents, &o., the trust thereinbefore 
declared should ‘‘immediately cease and 
determine,” and the rents, &c., should be received 
by the trustees during the then residue of W.’s 
life, “ and be applied to and for the support and 
maintenance or use and benefit of the la^wful 
issue for the time being (if any) of W.” as therein 
provided ; but, if W. should have no issue then 
living, testator empowered his trustees to apply 
the income as far as possible to secure its applica- 1 
tion for W.’s personal enjoyment and prevent 
the same “ from becoming the property of his 
alienees or creditors ” ; but if in certain circum- 
stances (which did not haj^en) W. should be 
absent from England, testator directed his 
trustees until his return and afterwards to pay 
a weekly sum to X. and to invest and accumu- 
late the rest of this income. Next followed a 
trust to “ permit ” testator’s wife “ to receive 
the rents, issues and profits during her life ” of 
other freehold properties and some leasehold 
houses, and a trust to sell as soon as convenient 
after testator s decease some other leasehold 
properties and also (after his wife’s death) the 
leaseholds given to his wife for life, and to pay 
the proceeds of one of the other leaseholds (not 
given to her) to his wife. Then testator declared 
that if W. should not be in England at the time 
of testator’s death (an absence which did not 
occur), but should return within ten years, he 
was to have the surplus income of the property 
in which a life interest had been given to him 
g^nd of the acciinrulation thereof after paying 


WILL (Devise) — continued, 
the weekl}^ sum ; but if W. slioiikl iiavo 
returned within the ten j'ears testator directed 
his trustees to pay the surpInS income and 
investments thereof to J. W., and “ to permit 
and empower ” him to receive the rents, &c., 
for his OTO life of the two freeholds given in 
trust for W- for life, subject to an annuity of 
oOL to X. in lieu of the weekly sum, Thoh 
testator said that on W.’s death, if (as happened) 
he should have returned, ho devised the same 
two freeholds “ unto the lawful issue male in 
succession of the said W., so that every older son 
and his issue may be preferred to every younger 
son and Ms issue male, and so that every such 
son'ma^" take an estate for his life, with remain- 
der to his first and every subsequent son 
successively, according to seniorit^^-, in tail male ; 
and, on failiue of such issue, to the said J. W. 
and his issue male,” charged with the annuity to 
X., “ for the same estates and in the same order 
as my said hereditaments are hereinbefore 
limited to the first and every subsequent son of 
the said W-,” and, on the failure of such issue 
as aforesaid of W. and J. W., testator gave the 
lastly referred to hereditaments unto J, H., a 
nephew of the testator, “for Ms life, with 
remainder to Ms issue male, for the same estates 
and in the same order as the said hereditaments 
are hereinbefore limited to the first and e^ery 
subsequent son of the said W.” Then, if \V. 
was present in England (as ho was), testator in 
that event, on the decease of testator’s wife, 
gave the freeholds in which she had a life interest, 
charged vntli the 501. annuity, “ unto the said 
W. for Ms life, but subject to the provisoes and 
conditions aforesaid, and, subject thereto, I 
devise the whole of the said last-mentioned 
freehold .... premises to the same persons in 
the same order, and in like manner as I have 
hereinbefore devised my other freehold estate.” 

I Testator’s widow died in 1878. W. died in 1905, 
without having had male issue. J. W. died in 
1908, without having had male issue. J. H. 

I died in 1906, having nad four sons (all born in 
testator’s lifetime), J- E., Y. H., W. Gr,, and S. 
S. died leaving a son J. S. J, E. died without 
issue in 1913, and Y. H* died in 1916, without 
male issue : — 

Held, by Sargant J. and the 0. A, — (1.) that, 
applying the doctrine of cy prhs or approxima- 
tion, the devises to W. and his male issue and to 
J. W. and Ms male issue were not void for re- 
moteness (see Eumhersfon v. Humherston (1716) 
1 P. Wms- 332, and Vanderplank v. Kmg ( 1843) 
3 Hare, 1); {2.) that if W. did not take an 
immediate estate in tail male under the rule in 
Shelley’’ s Gase (1581) 1 Rep. 93b, there was not 
to be implied, in priority to the devise to J. W. 
and his issue, an estate in tail male in remainder 
to W., and that, similarly, there was not to bo 
implied, in priority to the devise to J. H. and his 
issue, an estate in tail male in remainder to 
J. W. {Forshrook v. Forshrook (1867) L. R. 3 Ch. 
93, Neville v. Thacker (1888) 23 L. R. Ir. 344, 
and Doe v. Gctllini (1833) 5 B. & Ad. 621 distin- 
guished) ; (3.) that, the life estate of W. being 
only equitable, and the devise to Ms descendants 
being a legal devise, W. did not take an estate 
tail, and that the same ruling applied in the 
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WILL (B6vmB)-~conthiUpd. 
uf the drriFGs to J. W. and his descendants ; : 
and (4.) that, in the result, J. W. became, on the 
death of W. Hthout male issue, entitled to an ' 
estate for life only, and that on the death of J. E. 
without male issue Y. H. boc«aino entitled to an j 
estate for life, and that on the death of Y. H. • 
without male issue the property stood limited » 
to the uso of W. G. for life, with remainder to i 
his first and ol-her sons sucoessivoly in tail male, 
w'ith remainder to J. S. in tail male, with re- 
mainders over. 

Held, also, by 8argant J., that, assuming W.’s 
life o.-tate was a legal estate and the devise in 
remainder to his descendants was capable of 
giving W. an estate in tail male, the rule in 
jShdlff/s Vnf<e did nob apply so as to execute the 
estate in W., but that the limitations to h's 
descondants limitations to his sons and 
grandsons by way of purchav«e, and so as to 
exo'cute in them successive estates for life and in 
tail male, and that the same ruling applied in 
the case of the devises to J, W. and his descen- 
dants (In re Keanes Estate [1003] 1 I. R. 215 
disapproved, and hi re Simcoe [1013] 1 Ch. 552 
distinguished). M re Hobbs. Hobbs t?. Hobbs 
C, A, [1917] 1 Ch. 569 ; 86 L. J. (Ch.) 409; 

116L. T, 270; [1917] W. H. Ill 

Estate hy J medication, 

EcMUmeni — Trust for lijc, remainder for 
** emry son and his issue male in succession ^ so 
thntf^ ti'C, — Introductory toords explained hy sub- 
sequent limitations — Estate hy implication. 

Testator devised real estate on trust for 
0. I. E. for life, and after his decease in trust 
for every son of C. I. E. and his issue male in 
succession, so that every elder son and his issue 
male might be preferred to every younger son 
and his issue male, and so that every such son 
might take an estate for h’fe, with remainder to 
his first and every subsequent son successively 
according to seniority in tail male, and in default i 
of issue of 0. I. E. on similar trusts for P. E. | 
for life and every vson of P. B. and his issue 
male, with remainder over. Testator died in : 
18(59. C. I. E, died in 1900, without having had 
issue. P. E. entered into possession as tenant 
for life. Pit. was P. E.’s eldest son, born after 
testator's death : — 

Held, that, the initial words of the devise 
being merely introductory to the effective 
limitations which followed, the pit., if he had 
been bom in the testator’s lifetime, would have 
been tenant for life only, but, having been born 
subsequent^, w'as tenant in tail male by 
implication. 

In re Swicoe [1913] 1 Ch. 552 distinguished. 

In re Lord Lawrence [1915] 1 Ch. 129 and 
dictum of Lord Cozens-Hardy M.B. in In re 
Mohhs [1917] 1 Ch. 597 applied. In re Elton. 
Elton v , Elton Younger J. [1917] 2 Ch. 413 : 

117 L. T. 638 ; [1917] W. 17. 301 

Income, 

Gift of, derived from estates — Disposition of 
residue of “my income, eatatesl^ 4’c . — Corpnis 
given by gift of income — Contrary inimtim, 

A testatrix gave to her husband “ one half 
of tho weoiPe domed from my share m estates 


I WILL (Devise) — continued, 

\ in Ireland,” and made a disposition of “ the 
residue of my income, estates,” &c., in favour of 
her daughter : — 

I ^ Held, that there was nothing in the will to 
indicate an intention to cut down the devise to 
the husband of the absolute interest in the 
corpus contained in the gift of the income of the 
estates. Bakbe m B lount - [1917] 1 IE, 316 

Name and Arms Clause, 

Use of surname. 

Held, that in order to comply with the clause 
the specified surname must bo added after that 
of the devisee, and prefixing it to that of the 
devisee would not bo a compliance. In re 
Llangattock. ^HELLBy V, Habbing 

Neville J. 33 T. L. E. 250 

Rule in Shelley’s Case. 

Hee abovo, Equitable Llmitaiiom, eol, 

469. 

Election. 

See Election, eol. 154. 

Illegitimate Child. 

— Gift to. 

See below, Legacy, col. 473. 

Legacy. 

Contingent. 

Leasehold — Destination of profits (ill vrMing, 

Coiitiiigent bequest of leasehold, iHsither 
vested in trustees nor preceded by a vested 
limited interest, with gift over : — * * 

Held, not to carry intermediate rents and 
profits, which fell into residue. 

Semhle, a contingent legacy is segregated, 
so as to carry interim income, by being subject 
to a prior vested limited interest. 

The rule that a contingent legacy by a parent 
, to a child carries interest during suspense of 
vesting does not apply where the parent is the 
( mother unless she is actually standing in loco 
parentis to the legatee. In re Eybe. Johnson 
V. Williams - Younger J. [1917] 1 Ch, 851 ; 

86 L. I. (Ch.) 257 ; 116 L. T. 469 ; [19171 
W. N. 66 ; 61 S. J. 336 

Forfeiture, 

If legatee a Boihan CaikoUc — Infant legatee. 

A testatrix bequeathed 5000L upon trusts to 
invest and to accumulate the income until her 
nephew M. should attain the age of twenty-four 
years, and after he should have attained that 
age to pay the income of the 5000i!. and of the 
accumulations to him during his life, “ provided 
he shall not be a Roman Catholic at my death 
or being a Roman Catholic at my death shall 
, cease to be a Roman Oatholio before the expira- 
i tion of twelve calendar months after my death 
, until he shall after my death become a Roman 
Catholic,” with a gift over on the happening of 
any of the aforesaid events or of his death, 
' whichever should first happen. At the death of 
: the testatrix M. was about eleven years of age and 
had been baptized in the Roman Catholic faith, 
[ and was being brought up in that faith by his 
I father, who was a Roman Catholic r 
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WIIL (legacy)— euHfuined, 

Helds that the infant was uut a Roman 
Catholic at the death of the testatrix within the 
moaning of the will, that the testatrix meant 
Mm to have an opportunity of making his choice 
in the matter, and that opportunity he would 
have after attaining his age of twenty-one years 
and before the legacy became payable. In re 
May. Eogab v. May - - Seville J. [1917] 

2 Gh. 126; S6 L. J. (CM) 698 ; lit I. T. 
401 ; [mtj W. N. 206 ; 33 T. L. R. 

419 ; 61 S. J. 57t 

lUegiimaie Child, Gift to. 

Gift to future ilUgithmie children — Gift to 
child en ventre samhreat testator' a death — Inquiry 
as to paternity. 

A gift by will to future illegitimate cMldren 
defined by reference to their paternity will fail 
for uncertainty, because the law forbids an 
intfuiry as to the paternity of illegitimate 
children. In re HoaiEB. CowLiSiiAW v. 
Rbndell - - Eve J. 86 L. J. (Ch.) 324 ; 

115 L. T. t03 

Interest. 

— Discretion of trustees — Refusal to raise 
legacy. 

See below Tetjst, col, 476, 

From what date payable — Trust — Inco7ne for 
maintenance of wife and children. 

A testator directed that the income of a 
trust legacy should so long as his wife remained 
his widow be paid to her until his cMldrcn 
respectively attained the age of twenty-one 
years, or, being daughters or a daughter, married 
under that age, to be wholly applied by Ms wife 
for the maintenance of herself and the main- 
tenance and education of Ms oMldren, with a 
gift of three fifths of the corpus of the legacy to 
his oMldren at twenty-one or marriage, and of 
the remaining two fifths of the corpus for his 
wife during widowhood, with reversion to Ms 
cMldren : — 

Held, that the legacy carried interest from 
the death of the testator. 

In re Crane [1908] 1 Oh. 379 distinguished. 

The proposition in Jarman on Wills, 6th ed., 
vol. ii., p, 1114, that “where a testator be- 
queaths a legacy to an adult, subject to the 
obligation of maintaining the t^tator’s cMldren, 
or children towards whom fhe stands in loco 
parentis, it does not carry interest until after a 
year from the testator’s death,” is too broadly 
stated. In re Ramsay. Thorbe v. Ramsay 
Seville J. [1917] 2 Ch. 64 ; 86 E. J. 

(Ch.) 614 ; 117 L. T. 117 

Legacies charged on real estate — Sale deferred 
— Mate of interest on unpaid legacies. 

In this case the testator, who died in Nov., 
1914, bequeathed a number of pecuniary legacies 
of considerable amount, and directed payment 
thereof out of the proceeds of sale of Ms real and 
residuary personal estate, wMch he devised and 
bequeathed to the pits., Ms executors and 
trustees, upon trust for sale and conversion. 
The testator directed the residue to be applied 
for charitable purposes. 

The pits, liad exhausted the personal estate 
in pa)oneut of the testator’s funeral axid testa- 


WILL (Legacy > — cofitmued. 
o.entary expen&ea and debts and paFt of tbfi 
i^'gacies, but were advised not to put the real 
e.4.ate uji for sale at the present tiae, and conse- 
quently the payment of the remainder of the 
legacies was deferred. Interest at the rate of 
U. per cent, had been paid on the unpaid portions 
since Nov., 1915. The pits, now aHk(3d (inter 
alia) what rate of interest should be allowed upoii 
tlie pecuniary legacies. 

Peterson J. said that the unpaid portions of 
the legacies should thenceforth carry interest at 
the rate of bl. per cent, from the dale of the 
order. re Burley. Tath \m Welch 

Fetorbon J. [1917] W. N. 115 

Lapse. 

See above, Codicil, col. 463. 

Proviso followbig tvords of Wilb Act, 1837 
(1 Viet. c. 26), s. 33 — Explanatory addition — 
Kext of kin. 

A testatrix by her will bequeathed certain 
parts of her property to her five children in 
equal shares, and bequeathed the residue of 
her property to four of such cMldren in equal 
shares, and declared that, in case any child 
should die in her lifetime leaving issue surviving 
her, the bequests to the cMldren should take 
effect in the same manner as if the cMl<l so. 
dying had survived and died immediately after 
the testatrix, and so that the share or shares < J 
the testatrix’s estate bequeathed to Mm or her, 
or wMch ho or she would have taken if surviving; 
the testatrix, should devcjlve to Ms or her next 
of kin or legatees as part of Ms or her estate 
accordingly. Two of the children who were 
residuary legatees pre-deceased the testatrix. 
One died a bachelor and intestate. The other 
died intestate, leaving a husband and four 
children, who survived the testatrix : — 

Held, that the shares of the daughter who 
predeceased the testatrix did not devolve upon 
her cMldren as her next of kin, but upon her 
husband, and that the same devolved upon him 
under the express provisions of the will, and not 
under s. 33 of the Wills Act, 1837. In re 
Morris. Coeeield v. Waller - Eve J. 

86 L. J. (Ch.) 466 ; 116 I. X. 916 

Validity, 

— Anti-Christian company. 

See Company, col. 92. 

Name and Arms Clause. 

See above, Devise, col. 472. 

Portions for Daughters. 

Gift over on death unmarried — Accrued shares. 

A testator by Ms will charged his estates with 
the sum of 27,000Z., aud bequeathed the same to 
trustees upon trust to pay to each of his nine 
daughters the sum of 3000Z., not to be rai>ed or 
become payable till her marriage, when same 
was to be paid and advanced as her fortune, but 
in lieu thereof each of Ms daughters was to 
receive an annuity of 100^. until marriage ; if 
any daughter died unmarried before her portion 
became payable, she was to have power to dis- 
pose by will of lOOOL of it amongst her sistem,, 
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WILL (!^ortioiis for JDaughters)-^eonflHmL 
the residue of the portion or portions of any 
daughter dyiiig unmarried to go to, and to be 
applied towaids, iuereaying tho portions or 
shares of the sur^dving daughters, provided that 
tho portion or share of any daughter vas in no 
event to exceed the sum oi' oOOOh 

4’he testator’s nine daughters survived him. 
Three married, and received their portions. 
Tho^ testator’s daughter E. died unmarried, 
having appointed tho sum of lOOOh, part of the 
3000h, amongst such of her sisters as should 
sui'vive her and not have been married, in equal 
shares. She loft surviving six sisters, one 
married and five unmarried. On her death each 
of tho fortunes of her surviving sisters became 
increased by the sum of 333L 66‘. 8d., being one- 
sixth of 2000L, the residue of her fortune, and 
her married sister became entitled to and was 
paid a like sum of 333L 6s. Sd. 

Subsequently the testator’s daughter F. died 
unmarried, having a])poiutcd tho sum of lOOOZ., 
}>art of her 8000Z., to her surviving sisters in like 
manner. On the death of F. the fortunes of 
r'aeh of her four unmarried sisters, which had 
been increased by 3331 6s. 8d., became further 
increased by a simi of 400Z., being one-fifth of 
2000Z, the rc>siduo of her fortune, and her married 
Bister became entitled to be paid a like sum of 
400Z. 


: WILL (Substitutional Giftl— 
or cluldien shall take (and if more than one, 

1 equally between them) the share which his, 
her or their iiaront would have taken of and 
in tho residuary trust funds if such parent had 
survived me and attained tho age of twenty-one 
years.” 

The testator had eight children by his first 
marriage, all of whom had attained twenty-one 
at the date of the will, and six children by hia 
second marriage, none of whom had then 
attained twenty-one or married. B., a daughter 
by the first marriage, was to the knowledge of 
the testator dead at the date of tho will leaving 
six children, all of whom were then living but 
none of whom had then attained twenty-one or 
married : — 

Held, that tho words in the proviso “ shall 
die in my lifetime” were to be construed in 
their natural future sense, and that tho children 
of E. were not entitled to any share in the 
residue. 

Goring v. Malilstedt [1907] A. C. 225 followed 
and applied. 

In re Williams [1914] 1 Ch. 219; [1914] 

2 Ch. 61 distinguished. In re Beown. Leeds 
V. Spencee - Younger J. [1917] 2 Ch. 232 ; 

86 L. J. (Ch.) 661 ; 117 L. T. 288 ; [1917] 
W. K. 183 ; 61 S. J. 546 


Held, on the true construction of the testa- 
tor’s will, that the additional portions should go 
in tlio same manner as the original portions, and 
that the shares accrued as well as original were 
fuily raisablo in tho event of marriage. Hayes 

Hayes - . O’Connor M.E. (Ir.) [1917] 

1 1. E. 194 

Tower of Appointment. 

CeneraJi bequest of property upon trusts for 

.objects of power. 

Bm PowEE OP Appoihtment, col. 307. 

Probate. 

B&& Peobatb, col. 334. 

Soldier’s Will. 

— MariiagC' — Revocation. 

Bee Peobate, col. 335. 

Substitutional Gift. 

Construction — Words of futurity — Gift io 
children of testator — Grandchildren — Child dead 
at date of will leaving children. 

Testator, who died in 1874, by his will, 
made six days previously to his death, gave 
500Z, to each of the children of his deceased 
daughter, E., and disposed of his residue “ Unto 
and equally amongst all my children, who being 
a son or sons have attained or shall hereafter 
attain the age of twenty-one years or being a 
daughter or daughters have attained or shall 
hereafter attain the age of twenty-one years 
or shall marry in equal shares : Provided always 
that if any child of me shall die in my lifetime 
leaving a child or children who shall survive 
me and being a son or sons shall attain the age 
of twenty-one years or being a daughter or 
‘ diu^ters shall attain that age or marry then 
► an^ in every case the last mentioned child 


Trust. 

Legacy out of residue given o?i trust for sale — • 
Powers to postpone and appropriate — Interest at 
3| per cent, in meantime given on legacy — Bona 
fide refusal of trustee io raise legacy or appro- 
priate — Befusal proper exercise of discretion — ■ 
Dufy to have regard to mferests of estate 
generally. 

Testatrix by her will devised and bequeathed 
; her residuary real and personal property to her 
trustees upon trust to sell and convert and out 
of the money to arise from such sale and con- 
version to raise the clear sum of 230,000Z. and 
to invest the same in manner thereby authorized. 
And she declared that '‘aU or any part” of 
the said sum of 230,0001 which should not for 
the time being have been raised or appropriated 
should bear interest from her death at the rate 
of per cent, per annum and such interest 
should bo deemed part of the income of the 
investments representing” tho 23O,O0OL And 
she declared that the trustees should stand 
possessed of the 230,000?. and the investments 
for the time being representing the same, there- 
inafter designated “ the trust fund,” upon trust 
to pay “as from the day of my death” the 
income of the trust fund to R. B. C. during his 
life, and after his death to hold the same on 
the trusts therein mentioned. Subject and 
without prejudice to the raising of the 230,000?. 
the testatrix directed that her trustees should 
hold the residue upon certain trusts therein 
mentioned. Bhe empowered her trustees at 
any time or times in their “ uncontrolled dis- 
cretion” to appropriate unconverted invest- 
ments in or towards satisfaction of the tnist 
fund, or any legacy or share in the premises, 
and “at their discretion ” to })ostpone the sale 
or conversion ‘'of any part or parts” of the 
residue, and directed that the income of the 
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'W’lEI (Trust) — cvnlimtiuL 
mis old residue sliuiikl from the period of my 
death ” go as the income of the proceeds of sale 
would go if such sale or conversion into money 
were then actually made.” The trustees refused 
to raise, or appropriate to, the legacy or any 
part thereof on the ground (as the 0. A. held in 
fact) that in the interests of all parties concerned 
in the management of the estate the present 
time was most inopportune for realization. 
They, however, stated that it was possible that 
they might in the exercise of their discretion 
appropriate some of the investments which had 
a fixed value towards such satisfaction. The 
bona tides of the trustees was not questioned : — 

Eddy that the trustees were entitled to 
postpone and delay the conversion of the 
residuary estate beyond one year from the 
death, and that in postponing or delaying the 
sale and conversion of the residuary estate the 
trustees had not improperly exercised the 
discretion vested in them. 

Eddy also, on construction, that R, B. C., 
as the tenant for life of the 230,0001. trust fund, 
was only entitled to receive out of the residuary 
estate interest at 3 1 per cent, per annum as from 
the death of the testatrix on the said sum, or 
on such part thereof as from time to time should 
remain unpaid or unappropriated, and was 
not entitled to receive out of the residuary 
estate any further sum in respect of income 
which, had the trust fund been raised and 
invested or appropriated, he would have 
received. 

Decision of Younger J. [1917] 1 Ch. 377 on 
these two points reversed and cross -appeal by 
the tenant for life that the Court should exercise 
the discretion vested in the trustees dismissed. 
In re Chabtebis. Chabtebis v. Bii>x>ulph 
C. A. [19171 2 Ch. 379 ; 86 L. J. (Ch.) 668 ; 

117 L. T. 391 ; [1917] W. N. 221 ; 

61 S. J. 591 

Sdihd fund — Remainder after life interest at 
the disposal of trustees of the will — General gift of 
residue — Trustees^ right to take beneficially — 
Subsequent trustee by representation — Intention, 

Where a testator gives the ultimate remainder 
of a fund, after the termination of a life interest, 
to be disposed of at the discretion of the trustees 
of his wiU, and makes a general gift of all his 
residue, a trustee by representation of the last 
surviving trustee named in the will is not 
entitled to take the fund beneficially, and it mil 
pass under the general gift of residue. 

In re BoweUy In re Buchinghamy Liggins 
V. Buckingham [1915] 1 Ch. 241 distinguished. 
In re Booth. Hattebsley -y. Gowgill 

Asthury J. 86 L. J. (Ch.) 270 ; 116 L. T. 466 

Vesting. 

Gift during ividowhood — Gift over to children 
at her death — Vestmg on re-marriage. 

In re Wabheb. Watts v, Silvey 

Sargant J. [1917] W. N. 374 ; 

84 X. I,. R. 130 ; 62 S. J. 159 

Gift of income of fund to widow till re-marriage 
— Gift over on her death — Period of distribution — 
“ Then living P 

A testator directed his executors to pay to 


' WILL continued, 

his wife the income of a fund of 1000/. CTitil her 
re-marriage (which event happened), and then 
to pay her 3001, out of the fund. ‘'’•Ho directetl 
that on the widow’s death the 700L residue 
should be divided among the oldest sons of his 
brother and sisters “ then living and mentioned 
in this will.” 

W. was the first-born son of a sister of the 
testator. He died before the re-marriage tvf the 
widow. The mother of W. was mentioned by 
name in the will, and survived the widow : — 

Eeld, that W. took a vested interest in the 
sum of 700L liable to be divested if his mother 
had pro-deceased the widow, and, as this event 
had not happened, that he became entitled to a 
share of the fund of 700/. In re CnoTiiEBs’ 
Trusts (No. 2) - - - Barton J. (Ir.) 

' [1917] 1 1. R. 356 

Gift over of income — Children and issue-— 
Whether gift to issue contingent or vested. 

J. L. by a codicil to her will directed her 
trustees that if after implementing certain pur- 
poses there should remain in their hands any 
surplus interest of her estate, they should yearly 
at Whitsunday divide whatever available 
surplus there might be in their hands at that 
term “equally among all my then surviving 
children ” (including her three daughters named 
in her codicil if alive) “ and the lawful issue i)er 
stirpes of any of my children who may pre- 
decease leaving such issue, the issue of a pro- 
deceasing child taking only the sum to which 
their parent would have been entitled had he or 
she survived,” as provided in the testatrix’s 
will. 

It had been on a former occasion held that 
the word “issue” meant issue in general, and 
that a gift in the will of the testatrix to the issue 
of capital in remainder was in terms a contingent 
gift ; — 

Eeldy distinguishing on this point In re 
Emburyy Pagev, Bowyer, 109 L. T. 511, that in the 
gift to them of the surplus income the contin- 
gency which was attached to the children not 
being in terms attached to the issue the contin- 
gency of surviving Whitsunday did not extend 
to the issue. In re Lanqlabds. Lahgiands v, 
Lahgiands - - - - Eve J. 117 L. T. 11 

Gift to husband of unmarried daughter. 

A devise or bequest to the husband of A.,” 
if there be no such person, either at the date of 
the will, or at the death of the testator, applies 
to the person who shall first answer the descrip- 
tion of husband at any subsequent period. 

A testator" bequeathed securities to trustees 
upon trust to pay the income to his grand- 
daughter for her sole and separate use, free from 
the debts, control, or engagements of any hus- 
band she might marry ; and from and after her 
death upon trust to x^ay the annual income to 
her husband surviving her for his life ; and as 
to the capital thereof upon trust, after the death 
of the survivor, for her children or remoter 
issue; and in default of such issue becoming 
entitled, then upon trust as to 10,000/. for such 
person or persons as she should by will or deed 
appoint, and, subject thereto, upon trust to 
pay the unappointed portion of the 10,000/. and 
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tile rerxlue to iLo children ufj^tho^teata-tur’s - 
nephews. The ^iestdtur’s grunddauglilor, subse- 
quent to teatator’s death, married a husband, 
who predeceased her. There was no issue of the 
marriage. Having appointed the lO.OOOL to 
herself absolutely, and having attained the age ‘ 
of fifty-nine years, she applied that the 10,000L 
should be raised and paid to her : — 

Held, that she was entitled to the order 
sought. Bloujsit V* Ceoziek - - Barton J. . 

(Ir.) [1017J X I. R. 461 

WILL — Soldier’s. 

Bee Pkobate, col. 335. 

WIKDIN0-DP BTTSIRESS— Enemy hrm. 

See EmbeobjSCY Legislation, col. 155. 

WIHDIHG DP— Company. 

Bee Company — Winding up, col. 98, and 
Woekmen’s Compensation, coi. 510. 

WITHDRAWAL ^ PEE- Public trustee— Costs 
of distribution — Incidence 
See Revenue, col. 353. 

WITHDRAWAL OE IN TER VEHTIOH— Trus- 
tee — ^Bankruptcy. 

See Bankeuptoy, coL 64. 

“ WITHODT PREJUDICE.'’ 

See Landloed and Tenant, col. 247. 

WITNES S — Bankruptcy — Exam in aiion. 

See Bankeuptoy, col. 64, 

— ■ Criminal law. 

See Oeiminal Law, col, 12D. 

— Lost will. 

See Peobatb, col. 334. 

Wool — Enemy country, to be combed in — 
Prize Court. 

See Peize Oouet, col. 321. 

WORDS — “ Actually present ” (vessels). In 
re Falkland Islands Battle. JSx 
parte H.M.S. Canopus - [1917] P. 47 
“ Advances appearing in books of account.” 
In re Depebz. Henbiqubs v. Depeez 
[1917] 1 Ch. 24 

— ” Agreed to buy.” Marten v. Whale 

C. A, [1917] 2 K, B. 480 

^ ” All my monies.” In re Gliddon 

[1917] 1 Ch. 174 

“ Amount of debt and costs.” Caeeington 
Deane , - - - Div. Ct. 

[1917] 1 K. B. 717 

— *‘Any credible witness.” Rex v, Noakes 

(John) - C. C. A. [1917] 1 K. B. 681 

— Any other moneys.” In re Woolley 

[1917] W. N. 279 

•i- “ Apparent possession.” Sales Agency, i 
I i>, v. Elite Theatees - - G, A. 

[1917] 2 K. B. 164 

— “ Appointed date.” Stone v. Wood 

Div. Ot. [1917j 2 K. B. 886 

*-«‘*Ann.ed ship.” H.M. Submaetne Vessel 
' E 14 - - - - [1917] P.86 


“Assets uf the business.” Li re Tiu 
Goldschmidt, Ld, - [1917] 2 Gh. 194 

“Assignment for bein^it of crcdilorN.*’ Jn 
re Halstead - C. A. [1917] 1 K. B. 695 

“Average prices governing payment of 
rent.” Inland Rev. Comes, v. Lous- 
dale’s (Eael op) Settled Estates 
Teustbes - - [1917] 2 K, B. 760 

“ Baltic round.” Scottish Navigation Co. 
V. W. A. SouTEE & Co. Admiral 
Shipping Co. v. Weidner, HoriaNs 
& Co. - C. A. [1917] 1 K. B. 222 

“ Bare trustee.” In re Bland y Jenkins’ 
Estate. Bland y J enkins v. Walker 
[1917] 1 Ch. 46 

“ Being allowed all necessary materials ” for 
repair. Westaoott i, Hahn 

Div. Ct. [1917] 1 K, B. 605 
“ Benevolent.” Att.-Gen. foe New 2Iea- 
LAND 0. BEoWN - - - J. C. 

[1917] A, C. 393 

“ Building lease.” Hillyard tv McDonald 
C. A, [1917] 2 K. B. 24S 

“Calling back” (accounts). Rex v. 
M‘Loughlin - " 0. A. (Ir.) 

[1917] 1 I, R. 174 
- “ Cannot be found.” PvTiymney Ikon Co. tv 
Gelligaer D. C. - - Div. Ct. 

[1917] 1 1C B. 589 
“ Cases pending.” Moeaiutso Bathoven ^v 
Rbx ^ - J. C. [1917] A. C. 207 

“ Cause arising as a sea risk.” British and 
PoEEiGN Steamship Co. tv Rex 

[1917] 2 K. B. 769 

“ Charged ” (to income tax). Rex y. South- 
ampton Income Tax Gommes. Ex 
parte Singbe C, A. [1917] 1 K, B. 269 

“ Chassis of motor oars, lorries and waggons.” 
Falkinee V, Whitton 

J. C. [1917] A. C. 106 

■ “ Ciaimingfrom or under.” In re Grippxths. 
Geotiths y. Riggs - [1917] W. N. 61 

. “ Commodities.” The Febdeeik VIII. 

[1917] P. 43 

• “ Competent witness for the defence.” Rex 

V, Wh^blee - . C, G. A. [1917 ] 

1 K B. 283 

' “ Conclusive proof of cargo shipped.” Ho- 
gaeth Shipping Co. y. Blyth, Geeene, 
JOUEDAIN & Co. - - - C. A. 

[1917] 2 K. B. 684 

> “ Condition.” Graham v. Hart 

^ C. A. [1917] 1 K E. 201 

• “ Consequences of warlike operations.” Bri- 

tish and Foeeign Steamship Co. v. 
Bex - - • - [1917] 2 K. E. 769 

• “ Contingency beyond control of seller or 

buyer.” Tennants (Langashieb), 
Ld. V, Wilson (0. S.) & Co. 

H. L. (E.) [1817] A. C. 496 

- “ Conveyance or transfer on sale.” Oom- 

MISSIONBES OE STAMPS V- QUEENSLAND 

Meat Expuet Go. J.C. [1917] A. C. 624 
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— Grimmal case.” Toeonto Ry. Co. v. Rex ■ 

C. [1917] A. C. 680 

— “ Criminal cause or matter.” Bex v, 

Gaeebtt. JSx parte Shaee - C.A.- 

[1917] 2 K.B. 99 

— Dead-weight capacity.” W. Millae & Co. 

V . S.S. Febden (Owners) 

[1917] 2K. B. 657 , 

— “ Deemed to have been duly enlisted for 

the period of the war.” Rex v. Com- 
manding Officer, SOth Battalion • 
Middlesex Regiment. Mx parte 
Feeybergeu - C. A. [1917] 2 K. B. 129 

— “ DtMuaod to have f)eon t-ervcd and recoiYod,” 

JtKX V . Westminster Unions Assess- 
ment Committee. Ex parte Wood- 
ward & Bon 8 - - - Div. Ct. 

[1917] IK. B. 832 / 

— “ Dependants.” lIiraHES Quinn 

C. A. (Ir.) [1917] 2 I. B. 442 

— “ Descon dan ts of * or their descendants 

livirig at my death.” In re Hickey. , 
Beddoes v. Hodgson [1917] 1 Ch.601 

' — “ Developed ” (land). Ferguson v. Inland 
Rev. Commbs. - - C. A. [1917] 

1 K. B. 193 

— “ Dio hiaviiig issue her surviving.” In re 

Walker. Dunkerly t?. Hewerdinb 
[1917] 1 Ch. 38 

— “ Directly, indopondently and exclusively of 

all other causes.” Fidelity and 
Casualty Oo; of New York v, 
Mitchell - J. C. [1917] A. C. 592 

— “ Director of public companies.” In re 

Church Press, Ld. - 116 B. T. 247 

— “ Due notice.” Plummer v. Plummer 

C. A. [1917] F. 163 

— “ Employment by same employer.” Green- 

wood V, Joseph Nall & Oo. 

H. 1. (B.) [1917] A, C. 1 

— “ Equitable interest.” Commissioners of 

Stamps v, Queensland Meat Export 
Go. - - J. 0. [1917] A. C. 624 

— “ Et cetera.” In re Walmslby and Shaw’s 

Contract - - -»[1917] 1 Ch. 93 

— “ Every son and his issue male in succession, 

80 that,” &c. (Remainder for). In re 
Elton. Elton v, Elton 

[1917] 2 Ch. 413 

— “ Excessive interest.” In re A Debtor. 

Ex parte The Petitioning Creditor 
C. A. [1917] 2 K. B. 60 

— ** Expenses properly incurred.” In re Geen. 

Ex parte Parker - [1917] 1 K. B. 183 

— “ Fictitious or non-existing person.” Town 

and County Advance Co. v. Pro- 
vincial Bank of Ireland - Biv. Ct. 

(Ir.) [1917] 2 I. R. 421 
r— “Fii]c, x>remium, or other like sum in addi- 
tion to rent.” Sharp Brothers & 
Knight w. Chant t C. A. [1917] 
IK. B. 771 


“ For and on behalf of.” H. 0. Bra'Iidt & 
Co. V. H. N. Morris & Go. - 

C. A. [1917f 2 K. B. 784 

‘‘ For the time being.” Ridout v. Cope 

Biv. Ct. [1917] 2 K. B. 706 
Stone V. Wood - - - Biv. Ct. 

[1917] 2 K. B. 885 

“ Free of all death duties.” In re Kennedy. 
CoRBOULD V. Kennedy 

C. A. [1917] 1 Ch. 9 
“Free of all duties.” hi re Saillard. 
Pratt v. Gamble - - - C. A. 

[1917] 2 Ch. 401 

“ Free of duty.” hi re D'Oyly. VifiRTuB 
D’Ovly - - [1917] 1 Ch. 556 

In re Eve - - [1917] 1 Ch. 562 

Freight and all other conditions and excep- 
tions as per charterparty.” HogaRth 
Shipping Co. v. Blytii, Greene, 
JoURDAIN & Co. - - - C. A. 

[1917] 2 K. B. 534 

“ From ” (tenancy granted). Meggeson v. 
Groves - - [1917] 1 Ch. 158 

“ Goods.” The Feederik VIII. 

[1917] F. 43 

“ Harsh and unconscionable transaction.” 
In re A Debtor. Ex parte The 
Petitioning Creditor - C. A. 

[1917] 2 K. B. 60 

“ Heirs,” In re CusiN - [1817] 1 1. E. 63 

“Holder” (of licence). Jones v, Hather- 
ton - Biv. Ct. [1917] 2 K. B. 412 

“ Houses.” B. Aerodrome, Ld. v, Dell 
Biv. Ct. [1917] 2 K. B. 380 

“ In an efficient state to resume service.” 
Thomas Smailes & Son v. Evans & 
Reid,Ld. - [1917] 2 K. B. 54 

“ In course of delivery ” (sample taken). Cox 
V, Evans - Biv. Ct. [1917] 1 K. B. 275 

“ In full discharge.” In re Moore’s Rents 
[1917] 1 1. R. 244 

“ Keep her course and speed.” The Echo 

[1917] F. 182 

“Lawfully sworn as a witness.” Rex v, 
Wheeler - C. C. A. [1917] 1 K. B. 283 

“ Left beliind.” Colbournb v. Lawrence 
Biv. Ct. [1817] 2 K. B. 857 

“ Loss attributable to unseaworthiness.” 
Thomas v. Tyne and Wear Steam- 
ship Freight Insurance Association 
[1817] 1 K. B. 938 
“ Loss of damage or misfortune to ” goods. 
Moore v. Evans 

C. A. [1917] 1 K. B. 458 
“ Loss or damage by fire.” Enla yds, Ld. v. 
Roberts - - [1917] 1 Ch. 109 

“ Merchant.” In re Church Press, Ld. 

116 L. T. 247 

“ Military or usurped power ” (damage 
resulting from). Rogers v, Whit- 
taker - - [1917] 1 K. B. 942 
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“ Minor,’’ Bjsx v, Sanders 

Eiv. Ct. [1917] 2 K B 390 

— j^Tineral.” Att.-Oen. ik Salt Untion-, Ld. 

[1917] 2 K. B. 488 

MisstatcniCTit or error in the description of 
the promises.” Lee ik Rayson 

[1917] 1 Ch. 618 

Moneys (any other).” In re Woolley 

[1917] W. N. 279 

*— Monies (all my),” In re Glidbon. Smith 
V. Glibbon - . [1917] 1 Ch. 174 

■— “ Monies winch shall arise from sale.” In re 
Livingstone - . [1917] W. K. 90 

— More or loss about ” (specified quantity). 

In re Habeison and Miciks, Lambert 
& Co. - Div. Ct. [1917] 1 K. B. 755 

— “ Mortgagee in possession.” In re Provi- 

dent Assoclition, Ld. and Gollo- 
galy’s Contract - [1910] 1 1. E. 240 

— “ Motor cars, lorries and waggons.” Pal- 

KINBR V, WhITTON 

J. C. [1917] A. G. 106 

— “ My real estate conjsisting of my interest in 

the lands of D,” Davy v. 1^.edington 
C, A. (Ir.) [1917] 1 I. E. 250 

— ** My shares.” 1 71 re Holmes. Villiers t\ 

Holmes - - [1917] 1 1. E. 165 

— “ Naviio do commerce.” The Germania 

L C. [1917] A. G. 375 

— ” Not profits.” Thomas y. Hamlyn &■ Co. 

[1917] 1 K. B. 527 

— “ Non-delivery of any consignment.” Great 

Western By* Co, v. Wills 

H. L. CE.) [1917] A. C. 148 
“ Not accountable for errors in description.” 
T. & J, Harrison v. Knowles & 
Poster - - [1917] 2 K. B. 606 

— “ Ordinarily resident in Great Britain.” 

Rex V. The Commanding Officer of 
Morn Hill Camp, Winchester. £Jx 
parte Pergtjson 

Div. Ct. [1917] 1 K. B. 176 

— “ Original literary work.” D. P. Anderson 

& Co. ?>. The Libber Code Co. 

[1917] 2 K. B. 469 

— Owner of prior estate,” hi re Blandy 

Jenkins’ Estate. Blandy Jenkins 
V. Walker - - [1917] 1 Ch. 46 

“ Party chargeable.” In re H. P. Davies & 
Son - - - [1917] 1 Ch. 216 

— “ Person.” Modsell Brothers, Ld. v. 

London and North-Western Ry. 

Co. - - - [1917] 2 K. B. 836 

— ” Preventing or hindering delivery.” Ten- 

nants (Lancashire), Ld. v, Wilson 
(0. B.) & Co. - H. L. (M.') [1917] 
A. C. 495 

— ** Profits available for distribution as divi- 

dend,” Collins v, Sedgwick 

[1917] 1 Ch. 179 
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— Railway lands.” Cornwall Munnoipal 

Corporation v, Ottawa and New 
York Ry, Co. - J. C. [19X7] A. 0. 399 

— “Regular ministers of any religious denomina- 

tion.” SiMMONDs" Elliott 

Div. Ct. [1917] 2 K. B, 894 

Btone V, Wood - - - Div. Ct. 

[1917] 2 K. B. 885 

— “Remainder” of cargo. J??, re Harrison 

AND Micks, Lambert k Co. 

Div. Ct. [19X7] 1 K. B. 755 

— “ Rent.” Asplen v. Pdlltn 

Div. Ct. [1917] 1 K B. 187 
Parsons v. Hambridge 

C. A. 33 T. L. B. 346 

— “ Sale in lieu of foreclosure.” Hosack v. 

Robins - - C. A. [1917] 1 Ch. 332 

— “ Sale of an equitable interest.” Commis- 

sioners OF Stamps v, Queensland 
Meat Export Co. - - - J. C. 

[1917] A. C. 624 

— “ Secretary or clerk.” Rex r. M‘LoDaHLiN 

C. A. (Ir.) [1917] 2 I. R. 200 

— “ Settlement.” In re Monckton’s Settle- 

ment. MoNCKTON V. 0 ALDER 

[1917] 1 Ch. 224 

— “ Shall die in my lifetime.” I7i rn Brown. 

Leeds V, Spencer - [1917] 2 Ch. 282 

— “ Shop.” Wallace i\ Dixon 

Div. Ct (Ir.) [1917] 2 I. E. 236 

— “ Statutory defence.” Bright v. Rogers 

Div. Ct. [1917] 1 K, B. 917 

— “ Tenant for life.” In re Monckton’s 

Settlement - [^917] 1 Ch. 224 

— “ Theft or dishonesty committed by ser- 

vant.” Hurst v. Evans 

[1917] 1 K. B. 352 

— “ Then living.” In re Crothers’ Trusts 

[1917] 1 1. R. 356 

— “ Time or times when they ought to bo 

delivered.” 0. Sharpe & Co. t>. 
NosAfiTA & Co. - [1917] 2 K. B. 814 

— “ To go and be held.” In re Beresford- 

Hope. Aldenham Beresford- 
Hope - - . [1917] 1 Ch. 287 

— “ Town.” Rex v. Local Government 

Board (Ir.) - C. A. [1917] 2 I. E. 454 

— “ Traffic ” (dock). Bristol Corporation 

V. Great Western Ry. Co. 

C. A. 15 L. <1. E. 17 

— “Travelling expenses.” Ward ik Nield 

[1917] 2 E. B. 832 

“ Undeveloped land.” Perghson w. Inland 
Rev. Commrs. C, A. [1917] 1 K. B. 193 

— Upon such trusts as will boat correspond 

with the uses, trusts, and powers ” (of 
settled realty). In re Bbresford- 
|IoPE - , - [1917] 1 Ch, 28’( 
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WOEBS — I'nntimied, j 

— “ Used bona fide for any business ” (land). I 

Feuguson- t\ Inland Rev. Oommrs. 

C. A. [1917] 1 K. B. 193 

— View, c()f(nizancc, or inanageraoni ” (of 

Conioiissinnors of Sewers). Nesbitt 
V. Mabi.eto obbe it. D. C. 

[1917] 3 K. B. 563 

— “ Wages.” SnELFORD v. Mosey 

Div. Ct. [1917] 1 K. B. 164 

— ** Warranted free from all consoquonces of 

hostilities.” Leyland Shipping Co. 
V . Norwich Union Fire Insurance 
SocwY - - [1917] 1 K. B. 873 

— “ W'cekly payment.” Carx^ton Main Col- 

liery Co. V. Clawley 

C. A. [1917] 3 K. B. 691 
Tarr V. CoRY’ Brothers & Co. 

C. A. [1917] 2 K. B. 774 

— “ Weight, measure, quality, contents and 

value unknown.” Hogarth Ship- 
ping Co. ■?;. Blyth, Greene, Jourdain 

& Co. - - C. A. [1917] 2 K. B. 534 

— ‘‘ Weight, measurement, contents and value 

unknowm.” New CiriNESE Antimony 
C o. V. Ocean Steamship Co. 

C. A. [1917] 2 K. B. 664 

— “ Whole debt.” In re, Pawson 

[1917] 2 K. B. 527 

— ** \Vuthout prejudice.” Burch v. Farrows 

Bank, Ld. - - [1917] 1 Ch. 606 

WORDS OF FUTDEITI— Will — Gift to 
children of testator. 

Will, col. 475. 

WORDS OF LIMITATION' — Real estate — 
Equitable estates in fee simidc. 

See Settlement, col. 388. 

WORKMEN’S COMPENSATION. 

Accideiit arising out of and in the course 
of Employment — 

Bish Incidental to Employment, 
col, 486. 

Bish not Incidental to Employment, 
col, 420. 

Accident — Claim — Notice, col, 494. 
Accident — Evidence, col. 496. 

Agreement, See below, Compensation. 
Appeal, col. 500. 

Arhiiration — 

Atmrd, col, 501. 

Dispute, col 501. 

Claim, See above, Accident — Claim. 
Compensation — 

Agreement, cot ,502. 

Assessment, cot 504, 

Redemption, cot 508. 

Review, col, 509. 

Contracting -out Scheme, cot 511* 


WORKMEN’S COMPEN SATI0N^ee7?i//«/e^/. 

Costs, col, 512. 

Declaration of Luibililij.t^ See above. 

Compensation. 

Dependants, cot 512. 

Emphy^nent, cot 514. 

Evidence. Sec alove, Accident — Evi- 
dence. 

hidemniiy, col. 514. 

Industrial Disease, cot 514 

Medical Assessor, col. 515. 

Medical Ref eree, col. 51 

New Tried. See above, Compensation. 

Notice of Claim. See above, Accident 
— Claim — Notice . 

Recorded Agreement. See above, Com- 
pensation. 

Remedies, col. 516. 

Suspensory Award. See above, 

Arbitration. 

Worhman, col. 517. 

Accident arising out of and in the Course of 
Employment. 

Rislc Incidental to Employment. 

Etnployer^s premises — Fall of adjacent wall — 
Workmen's Compensation Act, 1906 (6 Edw. 7, 
c. 58), 5. 1. 

A woman employed by a dsh-curer, while 
working in a shed belonging to her employer, 
was injured by the fall of a wall which was being 
built on the property of an adjoining proprietor, 
with the resmt that the roof of the shed collapsed 
and the woman was buried under the wreck- 
age 

Held, that the accident arose out of her 
employment within the meaning of the Work- 
I men’s Compensation Act, 1906. 

I Dictum of Cozons-Hardy M.R. in GrasJee v. 
i Wigan [1909] 2 K. B. 635, 638, discussed, 
i Guthrie v. Kinghorn, 1913 S. G. 1 155 doubted, 

j Interlocutor of the Second Division of the 
I Ot. of Sess. in Scotland, 1916 S. 0. 85, reversed. 
Thom (Margaret) or Simpson v. Sinclair 
H. L. (Sc.) [1917] A. C. 127 ; 86 L. J. (P. C.) 

102 ; [1917] W. C. & Ins. Rep. 164 ; 

10 B. W. C. C. 220 ; 116 L. T. 609 ; 

[1917] W. N. 97 ; 38 T. I. E. 247 ; 

61 S. J. 350 

Employers^ premises— Oomg io work — Slip on 
tram rail — Rails properly laid — Peril altctchcd ffo 
particular location in which tvorkman is obliged 
by employment to be — Workmen’s Compensation 
Act, 190(5 (6 Edw. 7, c. 58), s. 1, sub-s. 1. 

A boy going by his usual and proper way 
to his work slipped on a tram rail in his em- 
ployers’ premises, and fell, injuring his face. 
The tram rails were properly laid and packed : — 

Held, that the accident arose “ out of ” 
and “ in the course, of ” the employment within 
s. 1, suh-s. 1, of the Workmen’s Uompensation 
Act, 1906, inasmuch as it happened on the 
employers’ premises by reason of a peril attached 
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WORKMEN’S COMPENSATION (Accideat aris- 
ing tfat of aad ia tlie Course of Employmeat) 

— conthined. 

to ilioao ^premises. Maksii Pope & 
Pearson, Lb. - C. A. 86 I. J". (K. B.) 1349 ; 

[ 1917] W. C. & Ins. Rep. mi ; 117 L. T. 456 ; 

[ 1917] W. N. 269 ; 83 T. L. B. 523 ; 

62 S. L 9 

Eiii 2 )hy(iris^ premises — Miner dipping on 
some ice while lewdng colliery premises — Common 
peril — Peril ^ attmhed .to particular location in 
which hy obligation of sertuce worhnan was placed 
— Ifor/jmcw’s Ooinpensation Act, 1905 (5 Edw, 1, 
c, 58), s. 1, subs, j, 

A minor, who had loft tho pit and was 
rotuniing homo, but while still on tho colliery 
promises, at an early hoiir in tho morning, 
w4ion it was qnito dark and very fr<fsty, slipped 
on s<nne ico and foil on a ry. siding and injured 
himself : — 

Held, that, although the peril of slipjang 
was a ]>cril to which every one in tho country 
round was lialde, yet, inasmuch as it was 
attached to tho j^arlicular location in which 
by the obligation of service the workman was 
placed, the injury resulting tliorofrom was 
caused by an accident “ arising out of as well 
as in the course of his employment,” and ho 
was therefore entitled to compensation. 

Simpson {or Thom) v. Sinclair [1917] A. 0. 
127; 85 L. J. (P. C.) 102; [1017] W. 0. & 
Ins. Rep. 154 applied. Wales Lambton 
AND Hetton Collieries - - - C, A. 

86 L. L (K. B.) 1346 ; [1917] W. C. & Ins. Rep. 

289 ; 117 L. T. 464 ; [1917] W. N. 260 ; 

33 T. L. E. 504 ; 81 S. J. 611 

Employers'^ premises — Woman crossing em- 
ployers^ yard to convenience — Slipping on small 
piece of wood lying in yard — Workmen^ a Compen^ 
saiion Act, 1900 (5 Edw, 7, c. 58), s, 1, suh-s, 1. 

A woman had to cross a yard which was com- 
mon to her employers’ premises and the adjoin- 
ing promises of another employer in order to go 
to the only women’s convenience available for 
her, which was in the adjoining premises. In 
returning from the convenience she slipped on a 
small piece of wood lying in tho yard, and 
injured herself severely. The yard was in good 
repair. The piece of wood had nothing to do 
with the employment : — 

HeU, that the accident arose “ out of ” the 
employment within s. 1, sub-s. 1 of the Work- 
men’s Compensation Act, 1906. 

Simpson (or Thom) v. Sinclair [1917] A. 0. 
127 applied. 

Oraske v. Wigan [1909] 2 K. B. 635 distin- 
guished. Feaenley V. Bates & Noethcltffe, 
Lb. - - C. A. 86 L. J. (K. B.) lOCO; [1917] 

W. a & Ins. Eep. 207; 10 B. W. C. C. 808 ; 

117 L, T. 193 ; [1917T W. N. 170 ; 

61 S.L 606 

Machine — TF orkgirl removing obstruction from 
machine while in motion — Not her machine — 
drls in the habit of so removing obstructions 
— No prohibition against practice — Hand caught 
betwem rollers and injured, necessitating ampuior 
tkm — CompensqUon 4^, 1905, 4, 
mhs*' L : 


WORKMEN’S COMPENSATION (Accident aris- 
ing out of and in the Course of Employment) 

— eontimied. ^ 

A girl and her mate were employed as pre- 
parers at a ropework, and wore working an 
intermediate frame. The foreman sent other 
employees to take charge of the frame. The 
girl and her mate moved to an adjoining, a 
iinishing, frame. Shortly afterwards, when 
passing the intermediate frame on her way to 
see the foreman, the girl noticed on it some 
manilla threads becoming entwined on the 
rollers. Without being asked by the employees 
at the frame she attemx)ted, as was customary 
and not prohibited, to remove them. Her arm 
was crushed in tho machinery and had to ba 
amputated : — 

Held, that there was no evidence before the 
arbitrator on wliich ho could find that the girl 
injured was disentitled to an award of com- 
pensation. Beattie v. Toiraii & Sons 

Ct. Sess. (Sc.) 10 B. W. C. C. 447 ; 

[1917] W. C. k Ins. Rep. 93 

proximate cause — Contract — Bisk reasonably 
contemplated vdien entering into — Compensation—^ 
Workmenis Compensation Act, 1906 (6 Edu\ 7, 
c. 58), s. 1. 

A. B. was employed as a “ boots ” in a hotel. 
His duties were to attend all trains and to assist 
such hotel guests as might arrive at, or depart 
from, tho station. He was bound to bo present 
on the platfonn on the business of Iiis employers 
whenever a train was arriving or departing. On 
the occasion of tho accident tho train for which 
he waited was late, owing to a snowstorm ; and 
wliile walking along the platform to get to the 
hotel ’bus outside the station he slipped, tho 
platform being covered with snow. By reason 
of the slip he mil on tho rails, which wore about 
3 J feet lower than the platform. One of his legs 
was fractured by the fall ; — 

Held, that the accident arose out of and in 
the course of Ms employment, and that the 
applicant was entitled to compensation. 

When costs are directed by tho arbitrator to 
be taxed on the Mgher equity scale, the expenses 
allowed to any one witness must not exceed 5L 
Blake v. Ramsay - C. A. (Ir.) [1917] W. C, & 
Ins. Rep. 84 ; 10 B. W. 0. C, 500 
* 

Shipps engineer returning from leave drowned 
in dock where his ship was — Docks under control 
of naval and military authorities — Workmen's 
Compensation Act, 1906, s. 1, sub-s, 1, 

A ship was lying beside a quay in docks 
which were under the control of the naval and 
military authorities. The docks, though nbt^ 
mally open to the public, were during the war 
closed to all except, inter those who had 
business in the docks and held a pass which 
enabled them to pass the guard at the gates. 
The ship was chartered to the Admiralty. Her 
engineer, who held a pass, having gone ashore 
with leave for purposes of his own, on his return 
assed the guard about 10.30 e.m. on a very 
ark night in Feb. Stringent lighting restric- 
tions prevailed. To reach the ship the engineer 
had to traverse the quay. He did not return, 
and hjs body wa.s subsequently found in the 
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WORKMEN’S COMPENSATION (Aceident aris- 

ing out of aud in tlio Course of Employment) 
—ajuthiued, 

■water about seventy yards from tbo actmi] 
place of access to tbo ship from the quay ; — 

Held, tbat tbe accident arose out of tiie 
employment, in respect tbat but for bis employ- 
ment tbe workman could not bavo been upon 
tbc quay. Opficee v. Charles B. Davidson 

6 Co. - Ct of Sobs. (Sc ) 10 B. W. C. C. 480 

Special risk — Bicilder^s assistant hi course of 
employment gets lift in cart — Injury hy 'being 
thrown out of cart— -Accident arising out of 
employment^Workmeii^s Compensation Act 1906 
{QMdw, 7, a 68), s. 1. 

A workman employed as a builder’s assistant 
bad to take a window frame, weigbing some 
tbree stones, to a bouse two miles away, and, 
there bemg no cart belonging to bis emploj^er 
available, was told to manage as best be could, 
lie started to walk to tbe bouse, can yin g tbe 
frame on bis shoulders, but after a time came on 
a pony and cart standing by tbe wayside, and, 
as tbe cart was going liis way, was oSered a lift. 
He put tbo frame into tbe cart, and was getting 
in himself, when tbe pony bolted, and bo was 
thrown out and injured : — 

Held, tbat tbo accident happened while tbe 
workman was doing work withan tbe scope of j 
bis employment, and was due to a special risk 
incidental to the employment, and tbat be w^as 
therefore entitled to eomxjensation under tbe 
Workmen’s Comxiensation Act, 1906. Mtillin- 
GER V, Bidewell - [1917] W. C. &Iiis. Eep. 51 ; 

10 B. W. 0, C. 104 

Street risk — Workmen'' s Compensation Act, 
1906 (6 Bdw, 7, c. 58), 5. 1, suh-s, 1. 

Where a workman is sent into tbe streets on 
bis employer’s business, whether habitually or 
occasionally, and whether on foot or on a bicycle, 
or on an omnibus or a car, and be meets with 
an accident by reason of a risk of tbe streets 
to which bis employment exposes him, tbe acci- 
dent arises out of as well as in the course of bis 
employment ; and it is immaterial that tbe risk 
which caused tbe accident is one which is shared 
by all members of tbe public using tbe streets 
under tbe like conditions. 

Tbo view of the Pirst Div. of the Ct. of Sess. 
in Scotland upon this poii^t, as expressed in 
M^Neice v. Singer Sewing Machine Go,, 1911 
S. 0. 12, Eughes v. Beit, 1916 S. 0. 160, and 
White V. Avery, 1916, S. C. 209, preferred to tbe 
view of tbe C. A. in England, as expressed in 
Fierce v. Provident Clothing and Supply Co, 
[1911] 1 K. B. 997, SMdon v. Needham (1914) 

7 B. W. C. 0. 471, and Slade v. Taylor (1916) 

8 B. W. G. C. 66. 

A boy in tbe employment of a 6rm of builders 
was ordered to go tbi'ougb tbe streets of London 
on a bicycle to fetch some plaster. He came 
into collision with a motor car and was injured : — 

Eeld — (1.) tbat tbe accident arose out of tbe 
employment; (2.) tbat, the facts being not in 
dispute, this was a question not of fact, but of 
law. 

Per Lord Shaw of Dunfermline : It is tbe 
duty of tbe arbitrator to make definite findings 
of fact. 
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WOEKMEH’S C0MPEH^ATI0B (Accident aris- 
ing out of and in tbe Coarse of EniiJs.^j'Mentj 

— LVililiiiU'il. 

Decision of tbe C. A. [1916j 2 1 re\ ersed. 

Dennis v. White (A. J.) & Co. - H L. (E.) 

[1917 1 A. C. 479 ; 86 L. J. (K. B.) 1074 ; 

10 B. W. 0. C. 280 ; [1917] W. C. k 
Ins. Eep. 247 ; 116 L. T. 774 ; [ 1917 J 
W. N. 203 ; 38 T. I. li 434 ; 

61 S. J. 568 

Transit from ship to shore — Woi'hneii's Com- 
pensation Act, 1906 (6 Ed'W, 7, c, 58), 1. 

^ A carpenter, who was employed on a barge 
lying in dock, after finishing liie day’s woik, 
started on a dark night to walk along'tbo quay 
to tbe dock gates, but fell of! tbe quay and was 
drowned. Tbe dock was private x^roperty and 
vas not open to tbe public, but tbo man’s 
employers and their workmen bad leave to x^ass 
tlmougb the dock on tbeb* way to and from tbo 
barge. 

A claim for compensation by tbe widow cv^as 
disallowed by tbe county court judge on tbe 
ground tbat at the time of tbe accideiit tbe 
relationsbix) of master and servant bad ceasecl : — 

Held, that, inasmuch as the man was on the 
dock premises solely by virtue of bis contract 
of service, tbo accident arose out of and in tbo 
course of tbe employment. 

Dissenting judgment of Bomor L.J, in 
Ilolness V. Mackay Bmns [iS91)j 2 Q. B. 319 
ai3x>roved i)er Lord Pinlay L.O. 

Decision of tbc 0. A. [1916] 2 K. Ik 808 
affirmed. John Stewart & Son (1912), Ld. r, 
Longhurst . . H. L. (E.) [1917] A. C, 249 ; 

86 L. J. (K. B.) 729 ; 10 B. W. C. C. 266 ; 
[1917 j W. C. & Ins Eep. 305 ; 116 
L. T. 763; [1917] W. 130; 
33 T. I. E. 286 ; 61 S. J. 414 


Bisk not Incidental to Employment, 

Added risk — Workmen's Compensation Act, 
190C(GAV«a. 7, c. 68), s. 1. 

The widov' of a %voikman emifioyed on a ly. 
claimed eomxtcnfcation for tbe death of boi* 
husband. On tbo day of bis death tbo decoated, 
with other workmen, was under orders to travel 
by train to a jjlace further down tbe line to work 
there. Tbe men arrived at a station where they 
bad to change, and, having some time to w^ait 
for the next train, they started to cross tbc lines 
to a mess-room on the opposite side of tbe 
station where they could get hot water for their 
breakfast, which they bad brought with them. 
On bis way to tbe mess-room tbe deceased 
attempted to pass under tbe trucks of a standing 
goods train. Tbe train moved and be was 
killed. Tbe mess-room could bavo been reached 
without crossing tbo lines, but this way took 
longer, and tbe men for tboir own eouvenionce 
habitually used tbe way aeros's tbo lines. Tbo 
county court judge found tbat tbe accident did 
not arise out of or bi tbo course of the employ- 
ment t — 

Held, tbaf. tbe deceased, in attempting to 
pass under tbe trucks, was cxi>osing bimseri' to 
an added peril and was not acting within tbe 
t-pkeie of his emxJoymoiit, 
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WORKMEN’S COMPENSATION (Accident aris- 
ing (Wit of and in tEe Course of Employment) 

■^oontiHued» 

Gane v. Jforlon Hill Colliery Co. [1009J 2 K. B. 
539 distiiiguislied. 

Decision of the C. A, [1016] W. 0. & Ins. Rep. 
244 revovsecL Lahcasiiirb and YoRKSiimE 
Ry. Co. V. HroTiLEY - - H. L. (E.) [1017J 

A, C. 352 ; 86 L. J. (K. B.) 715 ; [ 1917 J 
W. C. & Ins. Bep. 179 ; 10 B. W. C. C. 
241 : 116 L. T. 767 ; [1917] W. N. 119 ; 

33 T. I. R. 286 ; 61 S. J. 387 

Air raid — Injury in — Couipensctr 
lion Act, 1906 (6 Edw, 7, o. 68), d. 1. • 

Appeal feoni an award of tho judge of the 
Bow County Court, sitting as arbitrator under 
the Workmen’s Compensation Act, 1006. 

The applicant was a potman in the employ- 
ment of the respondent. He was working for 
tho respondent cleaning a brass plate on the 
street side of tho public-house in which he was 
a potman. A bomb from enemy aircraft fell 
in tho street, and the applicant was slightly 
injured by the concussion. The case was heard 
by tho county court judge upon admissions 
einbodying the facts above mentioned, but 
witiiout further evidence. He awarded com- 
pensation under the Act, and the employer 
appealed. 

The 0. A. allowed the apjieal, holding that 
there was no evidence that the workman was 
exposed to any special risk incident to his 
e?nploymcnt, and accordingly that tho accident 
did not aiise out of his employment. Allcocic 
t\ Rojigers - - C. A. [1917] W. N. 363 

FroJubited act — Dangerous pla^e on premises 
— Wm'kmm forbidden to go there — Workman's 
ignorance of prohibition — Mistaken belief that he 
ought to go there — Honest but unreaso7iable belief 
— Accident not arising o/” employ nient — 
Worhnen^s Compensatmi AcU 1906 (6 Edxv. 7, 
c, 58), s. 1, sub-s. 1, 

A man was employed to fill skips with ore. 
When a skip was full it was Ms duty to call fox 
a orane to lift it. If tho call was not answered, 
it was his duty to find the crane boy. The 
crane travelled across a structure which was 
placed over a street in order to coimect two 
parts of the employers’ premises. This struc- 
ture, although termed a “ bridge,” was only 
designed to carry the travelling crane. One 
dark evening the man called lor the crane, 
got no reply, went up on to the “ bridge ” to 
find the crane boy, and fell through a trapdoor 
in the “ bridge ” to the street below and was i 
injured. ^ Workmen were forbidden to go on to 
the “bridge”; but the man was ignorant of 
this prohibition, and honestly believed that he 
ought to go on to the “ bridge.” It was 
obviously dangerous to go on to me “ bridge ” j 
at the time. The man ought to have hailed the 
crane boy from a safe position near the ■ 
“bridge”;— i 

Hejd, that the accident did not arise “ out 
of ” the employment witMn s. I, sub-s. 1, of the 
Workpien’s Compensation Act, 1906. . 

If is not in fact imposed by the em|>ley-.. 

mtenl,^ a mistaken belief that ft is 

Apt make it a mk of iike em;|>iey-' 


WORKMEN’S COMFENSATION (Accident aris- 
ing out of and in the Course of Employment) 
— continued. 

rnent. Waudlk v. II. Cl. Entik^visn & Sons, 
Ld. - - C. A. 86 L. J. (K. B.) 309 ; [1917] 

W. 0. & Ins. Rep. 18 ; 10 B. W. C. C. 79 ; 

116 L. T. 108 ; 33 T, L. R. 123 ; 

61 S. I. 170 

Ffohihiicd act — Regulation under Coal Mines 
Act, 1911 (1 d* 2 Geo. 5. c. 50), s. 86 — Acculent 
in returning to work — iScope of employment — 
Workmen s Compensation Ad. 1906 (0 Edw. 7, 
c. 58), s. 1, sabs. 1. 

A litter’s labourer at a coil'ery, being dosirom 
ofroliovinghimselfwhilstsufieriiigfromdiarrhcea, 
wont across some ry. lines to a dirt tip, and 
there relieved himself in the open. On his way 
back to work he was run over in crossing the 
ry. lines and seriously injured. ^ I’lio colliery 
o-vraers provided four sets of privies for surface 
workers ; and although one set was on the dirt 
tip, one at least of the others, wliieh was espe- 
cially intended for men working at the fitting 
shop, could bo reached from there* without 
crossing any ry. lines. By a regulation under 
the Coal Mines Act, 1911, s. 86, which was 
exhibited about the mine, surface men were 
forbidden to relieve themselves, oxcei)t in tho 
conveniences provided. Tho only excuse given 
by the man for not using the privies was that 
I they might have been full, but ho admitted 
that ho did not go to see. On an applieatiou 
by the man for eompciivsation under the \\^or’k- 
men’s Compensation Act, 1906 : — 

Held, that tho county court judge was 
justified in drawing tho inference that tho work- 
man had met with the accident outkido tho 
sphere of his emx)loyment, and that the accident 
did not therefore arise out of tho employment. 
Bbnior ' C . Bbods worth Main Colliery Co. 

C. A. 86 L. J. (K. B.) 1387 ; [1917] W. C. & 
Ins. Rep. 284 ; 117 L. T. 496 ; 

61 S. J. 676 

Pfohibiied act — liegulaiions made binder s* 86 
of the Goal Mines Ad, 1911 (1 ct* 2 Qeo. 5, c. 50) — 
Sphere of employynent — lfor^wc?i’s Compensation 
Act, 1906 {6 Edw. 7, c. 58), .s\ i, subs. 1. 

A workman employed as a horse-driver in 
the employers’ colliery was seriously and per- 
manently in juredby being struck by a projecting 
bar of the roof oi one of the mine levels of the 
colliery whilst riding on a truck contrary lo the 
rules of the colliery. His duty was to walk by 
tho side of the horse and to scotch tho wheels 
of tho truck with a stick provided for that 
purpose when tho truck was descending an 
inelino and so chock its speed. The practice 
of riding on trucks was prohibited by the rules 
of tho colliery, and ako by one of tlm mine 
regulations made by the Secretary of Btato 
under s. 86 of the Goal Mines Act, 1911, which 
provided; “26a. No person below ground 
shall ride upon any animal, nor, except by per- 
missiw of the manager or undermanager, upon 
any tram, tub or other contrivance drawn by 
a horse or other animal.” No permission to 
Hdo on the truck had been given to the workman 
by the manager or under ^manager. Upon a 
• ewim for compensation under the Workmen’s 
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WOEKMEN’S COMPEESATIOir (Accident aris- 
ing ont of and in tlie Course of Employment) 

— eonti/med. 

CJomxiensai-ion Act, 1900, the county court 
Judge found that the accident did not arise out 
uf and in the course of tho employment : — 
Ilcldf that the workman in riding on the 
truck was acting outside the sphere of his 
employment and that, therefore, the accident 
did not arise out of his emplojuncnt. 

Barnes v. Nminery Colliery Go. [1912] A. C. 
44 and Herbert v. Banin cl Fox <0 Go. [1916] 1 
A. 0. 405 applied. Maydew v. Chatterley- 
■\VuiTFiELD Collieries, Ld. - - - C. A. 

[1917] 2 K. B. 742; 86 I. J. (K, B.) 1853 ; 

■ [1917] W. C. & Ins. Rep. 277 ; 117 L. T. 460 ; 

[1917] W. H. 251 ; 61 S. J. 645 

Joiner employed to mahe wheels — Planing 
wood hi wood-working machine — Special machine 
men provided — Other workmen not entitled to use 
the machines — Accident not arising out o/” 
employment — TF‘or^me?^^s Oom.pen.sat ion Act, 1900 
{QEdnv 7,r. 58),s. 1, subs. L 

A joiner employed to make gun-carriage 
wheels wont and planed a piece of wood in a 
])laning machine, and while so doing his loft 
hand u’as caught in the machine, and he lost 
three fingers. In tho works in which’ ho was 
employed special machine men were provided 
to work tlio wood- working machines, and it was 
well known to the workmen that tho use of 
those machines was confined to the machine 
men, although there was no express prohibition 
against their user by other workmen : — 

Held, that the accident did not arise out 
of ” tho employment unthin s. 1, sub-s. 1, of the 
Workmen’s Compensation Act, 1906. Anderson 
V. Sir W. G. Armstrong, W^hitworth & Co. 
[1917] W. C. & Ins. Bep. 71 ; 10 B. W, C. C. 67 

Miner — Keptiuaiting in draught of cold air in 
shaft of mine — Workmen'’ s Compensation Act, 
1900 (6 Edw, 7, c. 58), s. 1, subs. 1. 

A workman emploj^cd by the respondents 
in their coal mine came to tho bottom of tho 
shaft at tho end of his shift to bo taken to tho 
surface. By reason of a slight accident tho cage 
was an unusually long time in coming down, 
and the workman had to remain at the bottom 
of the shaft exposed to a current of cold air. Jn 
consequence ho contracted a chill from the 
effects of which he died :■ — *'* 

Held, that he had not been injured by 
accident arising out of and in the course of his 
employment within the meaning of tho Work- 
men’s Compensation Act, 1906. 

Decision of tho First Div. of tho Ct. of Sess. 
in Scotland 1916 S. C. 719,affirmcd. Docherty 
OR Lyons v, Woodileb Coal and Coke Co. 

H, L. (Sc.) 86 L. J. (B. C.) 137 ; 10 B. W. C. C. 

416 ; [1917] W. C. & Ins. Eep. 365 ; 

117 L. T. 65 ; [1917] W. N. 151 ; 

61S.J.490 

Parlourmaid mending skirt — Answering 
parlour hell lemnng needle in skirt — Injury thereby 
to knee — Accident not arising ''out of" the. 
employment — If Compensation A ct, 1 900 

(6 Edw. 7, c. 58), s. 1, subs. 1. 

A parlourmaid was darning a rent in her 
skirt when the parlour bell rang. She went to 


WORKMEN’S COMPENSATION (Accident aris- 
ing out of and in the Course of l^ploy- 
ment) — eonfimied. 

answer it, leaving tho damiiig-needl'e sticking in 
her dross, vnth the result that it ran into her 
knee and injured her severely : — 

Held, that the accident did not arise “ out 
of ” the emplo 3 ?'mont within s. 1, sub-s. I, of tho 
Workmen’s Compensation Act, 1906. Griffiths 
Robins - C. A. [1917] W. C. & Ins. Eep. 

44 ; 10 B. W. 0. C. 90 

Workman leaving work — Accident on railway 
— Use of railway line — Not a way of necessity — 
Permission by railway company to use line — 
Permission not given at request of employers — 
Workmen's Compensation Act, 1906 (6 Edw. 7, 
c. 58), s. 1, subs. 1. 

A colliery workman at the end of his day's 
work left the colliery and went to catch a train 
at a ry. station about 700 ymrds awa 3 ^ He left 
the colliery by a road, and about half way to the 
station got on to the ry. line, and was continuing 
his way along the line to the station when he was 
caught by a train and killed. He could have 
gone all the way to the station by tho road, 
which was a very slightly longer route. Q’ho 
colliery men generally made use of the ry. lino 
in going to and from their work. They used 
it by permission of the ry. co., but this per- 
mission was not given at the request of tho 
employers or by arrangement with them : — 
Held, that the accident did not arise cither 
“out of” or “in tho course of” the employ- 
ment within 8. 1, sub-s. l,of the Workmen’s 
Compensation Act, 1906: Whittall v. Stave- 
ley Coal and Iron Co., Ld. - - C. A. 

86 B. J. (K. B.) 985 ; [1917] W. C. & 
Ins. Eep. 202 ; 10 B. W. C. C. 298 ; 
117 I. T. 130; [1917] W. N. 179; 

61 S. L 623 

Accident — Claim — N otice. 

Collier — Death from obscure disease — 
Disease aUribtitable to accident — No notice of 
accident as soon as practicable — Prejudice to 
employers — Workmen's Compensation Act, 1906 
(6 Edw. 7, c. 58), ss. 1, 2. 

On Apr. 18, 1916, a collier was dragging a 
rail along when he hacked into a prop, with the 
result that the rail struck him a blow on tho 
fleshy part of the thigh. He wont on working 
until May 29, although suffering pain in the 
thigh. He then saw his panel doctor, who 
treated him for contused tissue. There was at 
this time no external mark on the man’s thigh. 
He grew worse, and on Jun. 10 a consultant was 
called in, who diagnosed an obscure disease 
called osteomyelitis. An immediate operation 
was attempted, but the man died the next day. 
No written notice of the accident was given until 
Jun. 12, although a verbal report of it was given 
on or about May 29. The panel doctor gave 
evidence that the disease would be caused by a 
slight strain or a blow, and should develop 
witliin a week, but thouglit that t-ho disease was 
probably connected with the accident. Tho 
consultant said it was often impossible to dis- 
cover a cause for the disease. As a rule it 
appeared within forty-eight hours after aninjury, 
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WORKMEN’S COmPElSrSATIOJC . (Accideat- 
GlaiEOfe-Kotic©) — eofitimted, 
and it could not therefore be attributed in this 
case to the ticoidont. No evidence was called 
by the employers to prove that they wore 
prejudiced by the delay in giving notice of the 
accident ; and the consultant was not asked 
whether ho thought ho could have diagnosed 
the disease at an earlier stage : — 

EcM, that there was evidence to support a 
finding by tho county court judge that the 
disease was attributable to an accident on 
Apr, 18, arising out of and in the course of the 
employment, and that there was also evidence 
from which the county court judge could reason- 
ably infer, in the absence of evidence to the 
contrary by the employers, that tho employers 
wore not prejudiced by the failure to give notice 
of the accident as soon as practicable. Muxs 
%h Binhikgtoh Main Goal Co, - - C. A, 

88 L. J. (K. B.) S581 ; [19171 W. C. & Ins. Eep, 
U ; 10 B, W. C. C. 153 ; 116 L. T. 181 ; 

61 S. 3, 202 

Delay m giving notice of the accident— Reason- 
able cause — Prejudice to employers — Onus of 
jn^oof ^Workmen'' s Compensation Act, 1906 
(8 Bdw> 7, c. 58), s. 2, 

A workman met with an accident on Nov. 27, 
1910, by a true!: falling upon his left foot. He 
had previously had trouble with his toes, and, 
although they were swollen and painful after the 
accident, he wont on working till Dec. 13, only 
treating the foot with fomentations. He then 
had to stop work, and saw a doctor, but did not 
toil him of tho accident, and the doctor treated 
him for gout. Later ho told the doctor of tho 
accident, and the doctor then diagnosed 
periostitis. Shortly after he saw another doctor, 
who treated him; but it was not until after 
some days that tho doctor diagnosed gangrene. 
Notice of the accident was not given until 
Jan. 13, 1916, and on Jan. 19 the employers’ 
doctor saw tho man and diagnosed gangrene. 
In tho result tho man’s foot had to bo ampu- 
tated. Tho workman claimed compensation 
wider the Workmen’s Compensation .Act, 
1908 

Held, that there was evidence on which tho 
county court judge could hold that notice of tho 
accident was not given as soon as practicable 
in accordance with s. 2 of tho Act, and that the 
delay in giving notice was not occasioned by 
reasonable cause, and that, the onus being 03i 
tho workman to show that the employers were 
not prejudiced by the delay in giving notice, 
tho county court judge was justified in dismiss- 
ing the application, as, after weighing the 
evidence, he was unable to say whether or not 
the employers wore prejudiced by being deprived 
of an opportunity of having tho man treated by 
their doctor at an earlier stage, S'ejlkjrk v. 
National Ealiatob Go. - - C. A. [1917] 

W. C. & Ins. Eep. 99 ; 10 B. W. C. C. 107 

Munitim worker — Letter posted to employers 
—PresuMptim that letter received — Evidence in 
febutiaP^Workmen^s Cmpmmiim Act, 1908 
(8 Edw, c. 58), s. 2. 

A claim for compensation under the Work- 
Gompensation Act, 1906, is nol: “ made’* 


WOEKMEN’S COMPENSATION (Accident--. 

Claim— N otUe^—eonti n ucel 
by a workman within s. 2 of the Act until it has 
been communicated to the employers ; but when 
a letter making a claim has boon properly 
addressed, stamped, and posted, a presumption 
arises that it has been delivered, wmch it is for 
tho employers to rebut. 

On and i)rior to Sept, 18, 1915, a munition 
worker met with accidents arising out of and in 
the course of her employment whereby one of 
her eyes was injured, and after working on for 
about a fortnight became incapacitated until 
the following Jul. On Mar. 22, 1916, the 
employers received notice of claim for com- 
pensation under the Workmen’s Oompensation 
Act, 1906, but refused to accept it, as it was not 
made within six months of the accident as 
required by s. 2 of the Act. Tho worker, how- 
o'^er, alleged that she had posted a notice of 
claim to the works manager on Dec, 29, 1915. 
The employers called evidence to show that all 
letters were received by tboir corrospondcnce 
department and sorted and remitted to the 
variou.s departments, and proved that no such 
letter had been received by the claims depart- 
ment. No one was called from the correspon- 
dence department. The county court judge 
held that a notice of claim had been duly posted:* 
to the employers on Dec. 29, 1915, and made an 
award in favour of the worker without making 
it clear by the judgment whether he was of 
opinion that the letter had been received and 
lost in the correspondence department or lost 
in the post. He £uso took the view that in any - 
case the failure to give notice within six months 
was occasioned by reasonable cause : — 

Held by the 0. A., that there was no ground 
on which the failure to dve notice of claim 
within six months could be hold to be occasioned 
by reasonable cause; but held by the C. A. 
(Scrutton L. J. dissenting), that the county court 
judge must be taken to have decided that the 
letter had reached the employers’ correspondence 
office and been lost there. 

Per Scrutton L. J. ; There has been no 
satisfactory trial in this case, and it ought to be 
remitted for trial to another judge. Watts v. 
Vickers, Ld. - C. A. 86 I. J. (K, B.) 177 ; 

[1917] W. C. & Ins. Eep. 24 ; 10 B. W, C. C. 

126 ; 116 L. T. 172 ; 33 T. L. E. 137 

r 

Aocident— Evidence. 

Burden of proof— Deal carrier — Injury to knee 
— Arthritis — Improper medical treatment — Novus 
actus interveniens — Workmen's Compensation 
Act, 1906 [QEdw, 7, c. 58), s. 1. 

Where a workman has been injured by acci- 
dent arising out of and in the course of his 
employment, and claims compensation under 
the Workmen’s Compensation Act, 1906, the 
onus of proving that the existing incapacity is no 
longer due to the accident, but is attributable to 
a novus actus interveniens, such as improper 
medical treatment owing to an incorrect 
diagnosis, is on the employer. 

A deal carrier met with an accident arising 
out of and in the course of his employment, 
causing injury to one of liis knees. He was 
treated at a local infirmary for strain, but 
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WOBKMEH’S COMPENSATIOH (Accident— 
Evidence) — coatimieik 

snbseqiieutly tbe imee was X-rayed, and it was 
llioii found that a bone in the knee had been 
fractured. In the result the man was incapaci- 
tated from arthritis, but the county court judge 
wus unable to decide whether the existing 
incaxiacity of the workman was still due to 
injury by accident arising out of and in the 
comse of the employment or was duo to improper 
treatment of the injury ; — 

Edd^ that the workman was entitled to 
compensation. 

Marshall v. Orient Bteam Navigation Co. 
[1910] 1 K. B. 79 apidicd. Bowee u. Meggitt 
& Jones - - C. A. 86 L. J. (K. B.) 463 ; 

[1917] W. C. & Ins. Kep. 40 ; 10 B. W. C. C. 

146 ; 116 L. T. 178 

Burden of proof — Bisaf^earance of seaman — 
No direct evidence — Workmen'' s Compensaiion 
Act, 1900 {QBdw. 7, c. 58), 5. 1, suhs. 1. 

A seaman disapj^^ared during Ms spell of 
duty at the wheel in the wheel-house in the 
centre of the fl^nng-deck, and was not afterwards 
seen. The night was rough, the sea choppy, but 
the vessel w^as steady. The flying-decii was 
protected by a railing. There was no direct 
evidence as to how the man came by his death, 
and, in spite of the presumption against suicido, 
the county court judge was miable to draw the 
inference that the death was due to an accident ; 
and he found as a fact that the death was not 
the result of an accident arising out of and in 
the course of the deceased’s empoyment : — 

Held, that the finding of the comity court 
judge simply meant that the onus of proof on the 
applicant for compensation had not been dis- 
charged, and that in the circumstances his con- 
clusion was right. Rotjeke v. Holt & Co. 

C. A. (Ir.) [1917] 2 I. R. 318 

Burden of proof — Man taking tubs down 
indine — Death — Heart disease — Arising out of 
employment — Workmen's Compensation Act, 1906 
(%Mdw, 7,c. 58), 1. 

A workman in a colliery started to take tw'O 
tubs down an incline of one in twenty on tram 
lines, and went in front of them to hold them 
back. Soon afterwards he was found lying dead 
about thirty feet down the slope with his feet 
under the foremost tub, wMoh was pressing 
against Ms right" leg. There" was a dispute 
whether the man’s body was preventing the tubs 
from running down the slope, or whether they 
had been stopped by being “ scotched.” The 
man had a weak heart, in an advanced state, 
with almost total destruction of the mitral valve ; 
and the evidence was that any pressure might 
have caused his death, or that ho might have 
died simply as the result of the disease. , The : 
workman’s dependants brought these proceed- 
ings^ claiming compensation under the Work- 
men’s Compensation Act, 1906. The county 
court judge held that the onus of proving that 
the man’s death was due to an accident arising 
out of and in the. course of the employment had 
not been discharged, and dismissed the apiilica- 
tion 

Held, that ho had not misdirected himself. 

Bar7iabas v. Bersha^n Colliery Co. (1910) 103 


WOEEMEX’S COMBEXSAXIOX (Accident- 
Evidence) — oontlnued, ^ 

L. T. 513 applied. Maxwell v. RnABOis Coal 
AND Coke Go. - G. A. 86 h. I. 4^. B.) 428 ; 

[1917] W. C. A Ins. Eep. 36 ; 10 B. W, C. C. 

138 ; 116 I, T. 176 

Burden of proof — Seama^i found drowned — 
Inference as to cause of death— Burmise or con- 
jecture — Worhncids Compensaiion Act, 1000 
6 Edu\ 7, c. 58), s. 1, sub-s. 1. 

A fireman on a ship in port at Aberdeen 
went ashore at about 6.30 r.M. on Dec. 21, 1916, 
with another seaman. He had no work whicli 
required his presence on board until the next 
day when the ship sailed, but there was evidence 
that he was a steady, respectable man, who 
never stayed ashore from his ship at night. The 
two men went to the theatre, and left again about 
8.30 P.M. with a friend they had mot. They 
then all went and got some drinks, and short ly 
aftenvards started to return to the shii>. After 
I they had gone a little way one of the men with 
the fireman collaps^ed, and had to be hclp(id 
along by his friends to the ship ; but when tjiey 
were still some distance from the ship the fire- 
man left them, and turned back saying he was 
not going aboard at present. He was never 
seen alive again, but some weeks later his body 
was Xomid in the dock in which the ship had 
lain a short distance ahead of where the how of 
the ship had been. On an application by the 
dependants of the deceased for compensation 
under the Workmen’s Compensaiion Act, 
1906 

Held, that the county court judge was not 
entitled to di*aw the inference that the man's 
death was due to an accident arising out of his 
employment. There was no evidence from 
which it could reasonably be inferred that the 
man met with his death in returning to his ship 
the same night and after ho had reached the 
quayside. Spen cee Libeety (Ownees) 

C. A. 86 B. J. (K. B) 1381 ; f 1917] W. C. & 
Ins. Bep. 293 ; 117 I. T. 449 ; 61 S. J. 645 

Estoppel — Payment of compemaiion under 
mistake — Proceedings to recover further compensa- 
tion — Boy ** larking ” — Denial of Uahility 07i that 
ground — Doctrine of estoppel mapplkaUe — 
Accident not arising “ 07it of and in the course of ” 
the employment — Workme^ds Compensation Act, 
1906 (iyEdw, 7, c. 58), 5. 1, aub-s. L 

A boy had his hand badly cut with a knife. 
He alleged that the injury was caused by 
accident. His employer, believing him, paid 
him compensation for a time. Subsequently 
the emxfioyer, being informed that the injury 
had been occasioned by the boy “ larking ” with 
another boy, refused to continue the compensa- 
tion. The boy then took proceedings, claiming 
further compensation. The employer denied 
liabiHfey on the ground of the “larking.” The 
arbitrator foimd that the injury had been 
occasioned by the “ larking ” but held that the 
employer was estopped from denying liability, 
and made his award: in favour of the boy ; — 

Held, that the doctrine of estox>pel was 
inapplicable, and that the award must be set 
aside. Haeeison v, Featheestone - C. A. 

[1917] W. C. & Ins. Eep. 74 ; 10 B. W, C. C. §4 
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1?^01KMEN’S COMPENSATION (Accident— 

Evid.^CQ)---e6niimted. 

Incapaciiy — Injury by accidtni to foot — 
lInnc€esMary''-tmipu(td( 0 }i of toe — Incapacity re- 
sidiiiaj tlicrefro'm and not from accident — Hon- 
liabilitf/ of employers — Workmen^ s CompenHation 
Ad, 190G (6 Mw. 7, c. 58), SeJmd. clause 1 (6). 

A workman’s right foot was injured wliile he 
was working in the employ of a firm of ongineors 
as a slingor. After ho had been incapacitated for 
work for some two years his doctor amputated 
a toe of the foot. In arbitration proceedings 
medical evidence was given that the amputation 
was unnecessary. The arbitrator so found, and 
dismisj^ed the man’s application for compensa- 
tion on the ground that his present incapacity 
was duo to the operation, and not to the 
accident ; — 

Held, that the arbitrator had rightly directed 
himself, and that there was evidence to support 
his finding. Lakey «j. Blaib & Co. 

C. A. [1917] W. G. & Ins. Eep. 78 ; 

10 B. W. C. C. 68 

Incapacity — Slight abrasion of finger — Blood' 
poisoning three days after — No other cause shown 
'—"'"Notice , as soon as practicable^'^ — hi- 
fercnce of fact — No notice for three and a half 
7nonihs — “ Delay ” — “ Reasonable cause ” — 
^^Eynployer not prejudiced'^ — Worhne^ds Com- 
pensation Act, 1906, s. I, suh-s. 1 j ^.2. 

On Sept. 17, 1916, a workman’s finger was 
struck by a small piece of screw head. Ho 
picked out the burr. There was no blood or 
wound or anything that could then in the 
ordinary sense bo called an accident. The 
injury appeared to bo quite trivial. He con- 
tinued work for three days, when he had to stop, 
and consulted a doctor. This doctor first attri- 
buted his incapacity to infiuenza, but soon after 
stated that he was sulSeringfrom blood-poisoning 
On Oct. 24 he sent a letter to the employers 
stating that he had contracted blood-poisoning, 
while in their employment. There was nothing 
in the letter to show that the man attributed the 
blood-poisoning to the injury of Sept. 17. The 
doctor who had first attended him died in 
Jan., 1917, and a new doctor was called in who 
traced the blood-poisoning to the injury of 
Sopt. 17. Thereupon, on Jan. 5, formal notice 
was sent to the employers. The county court 
judge found that notice had been given as soon 
as practicable, and stated that, if not, there was 
reasonable cause for the delay, and the em- 
ployers had not been prejudiced. He also drew 
the inference that the blood-poisoning was the 
result of the injury on Sept, 17, and found the 
same to be an accident within the meaning of 
the Act : — 

Held, there was evidence to support the 
findings and no misdirection. White v. Eobd 
Motoe Co. (ENGLANn) - - - - C. A. 

10 B. W. C. C. 834 

Insanity — Injury to finger — Insanity super- 
vening— Suicide — Worhnen's Compensation Act, 
1906, Sched. clause 1 (a). 

A workman met with an accident whereby 
his finger was injured and he became totally 
inoSpacitated for work. Insanity followed as a 
Result of the accident, and he afterwards com- 


WOEKMEN’S COMPENSATION (Accident- 

Evidence) — continued. 

liiitted suicide. The arbitrator found that his 
deatli was tho result of an aecidonfc arising out 
uf and in the cour.se of his oju[)loyment — ■ 

Held, that there was evidence on which the 
arbitrator was entitled to so find, Geaium 'V. 
OiiETSTiE on Eleming - - Gt. Sess. (Sc.) 

10 B. W. C. G. 486 

Agreement. 

See below. Compensation, col. 502. 

Appeal. 

“ Application — Time — Act of Scdenint — 
Sheriff io stale a case — decision submitted to either 
division of Court of Session ” — Process — Date of 
award — lhorA'?ne;i’6‘ Compensation Act, 1906, 
Sched. IL, s. 17 (b) — Codifying Act of Sedenmt, 
1913, c. XIII., s. IL (2.), and 17 {a). 

On Nov. 11, 1916, an arbitrator under the 
Workmen’s Compensation Act, 1906, issued an 
award, which, however, had not the date filled 
in. On November 13 it was handed liy an 
assistant of the sheriff-clerk to tho workinanbi 
agent, with the remark that the award had been 
issued that day, and the agent in the presence 
of the assistant then filled in Nov. 13 as the date 
of the award. No notice of the award was sent 
to the workman or his agent. On Nov. 20 the 
workman, who wished to appeal against tho 
award, lodged a minute craving the arbitrator 
to state a ease for appeal. The arbitrator 
refused on tho ground that the minute was not 
timeously lodged, and that the Codifyini/ Act of 
Sedoiunt L. xiir. ss. 11 (2.) and 17 (a), were 
peremptory and left him no discretion ; — 

Held, in a petition by tho workman for an 
order oidaiiiiivg the minute to be received, that 
tho date of issue of the award was Nov. 13, and 
tho minute timeoussly lodged, and prayer of 
petition granted. 

The Workmen’s Compensation Act, 1906, 
Selicd. II. , B. 17, enacts, in the application of 
that schedule to Scotland: “Any application 
to the sheriff as arbitrator shall be heaid, tried, 
and determined summarily in the manner pro- 
vided by s. 52 of the Sheriff Courts (Scotland) 
Act, 1876 .... subject to the declaration that 
it shall be competent to cither party within the 
time and in accordance with tho conditions 
])rescribed by Act of Sederunt to lequiro tho 
sheriff to state a case on any question of law 
determined by him, and his decision thereon in 
such case may be submitted to either division 
of the Court of Session, who may hear and 
determine the same and remit to the sheriff* with 
instruction as to the judgment to bo pronounced, 
and an appeal shall lie from cither of such 
divisions to the House of Lords.” 

The Codifying Act of Sederunt, 1913, L. xiii. 
enacts (s. 11), sub-s. 2; “An award by a sheriff 
under the Act, or a oertifiod copy thereof, shall 
bo forthwith recorded by the sheriff-clerk in 
the said register as if it wore a memorandum, 
and written notice of such recording and of the 
terms of the award shall be forthwith sent by 
him to the parties interested.” Sect. 17 (a): 
“An application to a sheriff to state a case 
on a question of law determined by him shall bo 
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WOEKMEN’S COMPEHSATIOH (Appeal) — 

— confirmed^ 

made by minute lodged in the ])rocess within 
seven clays after the shorilf has issued his 
award ” /m re IIoolachan 

Ct. Sess, (Sc.) 10 B. W, C, C. 442 ; 

' [im] W. C. & Ins. Eep. 122 

Arbitration, 

Aivard. 

Correctionr-Workmerds Compensation Act, 
1906 (6 Ed%o> 7, c. 58) — Worl:men''s Compensation 
Euks, 1913, 1914, r. 30, 

An award is not made until it is signed, and 
the arbitrator may therefore alter his award at 
any time up to its being signed. Heath v, 
Hachhey Makshes National Peojectile 
Pactoey - C. A. [1917J W, C. & Ins. Eep. 217 ; 

10 B. W. C. G. 361 

Suspensory award — Bigger — Amputation of 
toe — Earning capacity restored — Improhability of 
future incapacity — Eo suspensory award — WorTc-^ 
nmds Compeiisation Act, 1906 (6 Edw, 7, c. 68), 
Sched. L, clause 1 (6). 

A rigger met with an accident in the course 
of his employment, vath the result that half the 
end joint of the big toe of his right foot had to 
be amputated. Liability was admitted, and 
full compensation for total incapacity paid for a 
time, when it was stopped, as the man had 
resumed his old work at full wages. He, how- 
ever, took i')rocoedings claiming a suspensory 
award. Except for a statement by his doctor, 
that all stumps are liable to be aflected by cold 
weather, there was no evidence of any proba- 
bility of future incapacity: — 

Meld, that a suspensory award ought not to 
bo made, Wai^dell v, Cabgo Fleet Ieon Co. 

C. A. [1917] W. C. & Ins. Eep. 77 ; 

10 B. W. C. C. 124 

Dispute, 

Amount of compensatiorb agreed — Duration — 
Total or partial incapacity — Question as to dura-- 
tion of compensation — Jurisdiction to arbitrate — 
Worhmen^s Compensation Act, 1906 (6 Edw. 7, 
c. 68), s. 1, sub^s, 3. 

Employers, whose servant, a press worker, 
had been injured in their employment, admitted 
liability to pay her a certain weekly payment 
as compensation, and were willing that a 
memorandum should be recorded of an agree- 
ment by them to pay compensation at that 
rate “ during total incapacity.’’ On the 
servant’s behalf it was contended that under 
the memorandum of agreement the payment 
should not bo limited by the words “during 
total incapacity,” but should be stated to con- 
tinue until ended, diminished, redeemed, or 
Busjiendcd in accordance with the Workmen’s 
Compensation Act, 1906. As -the employers 
refused to agree to this contention, tho matter 
was submitted to tho county court judge, who 
held that a question had arisen as to the dura- 
tion of the compensation, and awarded the 
agreed compensation to bo paid during total or 
partial incapacity until ended, diminished, or 
redeemed, and ordered the employers to pay the 
costs : — 

Held, on appeal, that the county court judge 


WOEKMEN’S COMPENSATION (Arbitration)-- 

had rightly decided that there was a question 
fur arbitration under s. 1, sub-s. 3, #f tho Act, 
there being a dispute as to tho duration uf the 
compensation, and that the applicant was 
entitled to an award or agreement in the form 
proposed by her which would lay on the em- 
ployers the burden of showing that the com- 
pensation should at some future date be dimi- 
nished or suspended. 

Biggins v. Poulson [1912] 2 K. B. 292 
followed. Bound v. Wathbn & Son - C, A. 

86 L. J. (K. B.) 1011 ; [1917] W. C. & Ins. 

Eep. 134 ; 10 B. W. C. C. 36 ; 116 I. T, 97 

“ Question ” — Admission of liability to pay 
compensation — Dispute as to duration — Award 
of compensation — Workmen's Compensation Act, 
1906 (6 Edw. 7, c. 58), 1, sub-s. 1. 

Under the Workmen’s Compensation Act, * 
1906, a workman who has met with an accident 
arising out of and in the course of his employ- 
ment is entitled to an award of comiiensation 
to continue during total or partial incapacity for 
work, or until the same is ended, diminished, 
increased, or redeemed in accordance with tho 
provisions of the Act, unless the employer makes 
an admission of liability which puts the workman 
in a position to record an agreement for tho 
payment of compensation accordingly. It is 
not enough that the employer should admit 
liability to pay compensation during total 
incapacity, and tender tho amount of comi)eiisa- 
tion due ; but in such a case the workman is 
entitled to an award of compensation in the 
form stated above, a present question having 
arisen for arbitration, under s. 1, sub-s. 3, of the 
Act, by reason of a dispute as to the duration 
of the payment of compensation, 

Payne v. Fortescue <0 Sons, Ld. [1912] 3 K. B. 
346 distinguished. 

Cooper V. Woks, Ld. [1915] 3 K. B. 210 
applied. Shaddick v. Paliviee’s Shipbuilding 
and Ikon Co, - C. A. 86 L. J. (K. B.‘) 1017 ; 

[1917] W. C. & Ins. Eep. 225 ; 10 B. W. C. C. 

364 ; 117 L. T. 269 ; [1917] W. N. 198 ; 

61 S. J. 545 

Claim. 

See above. Accident— Claim, col. 49-1, 

Compensation. 

Agreement, 

Recorded agreement — Minor — Rate of com- 
pensation varying with current rate of wages and 
capacity of worktnan — Application for team to 
issue execution — J urisdiction — Fresh application 
for arbilration — Review — Workmens Compensa- 
tion Act, 1906 (6 Edw. 7, c. 5S) — Workme7ds Com- 
pensation Rides, 1913-1914, rr. 82, 84. 

The applicant, while under twenty-one, met 
with an accident while working in the respon- 
dents’ eollieiy in 1007. Liability was admitted 
and compensation paid till 1911, in which year 
tho applicant attained twenty-one, la that 
year an agreement w^as made between tlie work- 
man and Ms father and the employers, and duly 
recorded, whereby the employers agreed to fin'd 
the workman light employment and pay him 
weekly w'hat he could earn by W'orking ]>it time 
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— co^itimed. 

at such employment, and in addition kalf the 
difference hefcweoii that kuiu and what he would 
have earned at the current wage« in the pit if he 
had remained uninjured. Compensation was 
paid under this agreement for five years. In 
disputes arose between the workman and 
the employers as to the amount which the work- 
man could earn in the omidoj^-ment provided. 
The workman applied for a fresh arbitration. 
The county court judge dismissed the applica- 
tion, holding that ho could not grant a frosh 
arbitration while there w^as a recorded agree- 
ment on the file, and that the workman’s remedy 
was to apply for leave to isssuc execution. The 
workman appealed. 

The 0. A. dismissed tho appeal, holding that 
no fresh arbitration could be entered upon while 
the agreement was on tho file; and that tlie 
Workmen’s Compensation Rules, r. 82, enabled 
the judge to decide, on an application to issue 
execution, tho question w'hat sum "was payable 
under the agreement. 

They also held that the case was not one for 
an application to review, as there was no change 
of circumstance, and the workman did not desire 
to alter the agreement. 

Decision of cormty court judge affirmed. 
Moakes V. Blackwell Collteky Go. 

C. A. [1917] 1 K. B. 565 ; 86 I. J. (E. B.) 

454 ; [19171 W. C. & Ins. Rep. 46 ; 

10 B. W. C. C. 166 ; 116 L. T. 197 ; 

33 T. X. R. 162 ; 61 S. J. 217 

Settlement for lump sum "before any weekly 
payment of compemation — Adult workman not 
under disability — Application to record agreement 
— JurMktmi to refuse to record — Workmen^ s 
Compensation Act^ 1906 (6 Edw. 7, c. 58), 
Sched. IL, clause 9. 

Under the Workmen’s Compensation Act, 
1906, an adult workman not under a disability 
is at liberty, before any weekly payment of 
compensation has been made to him, to agree 
with his employer to accept a lump sum in satis- 
faction for his claim to compensation ; and upon 
an application to the county court to record 
such an agreement, neither the registrar nor tlxe 
county court judge has any jurisdiction to refuse 
to record it upon any of the grounds set out iiji 
clause 9 (d) of Sched, II. of the Act, but the 
registrar must record the agreement on being 
satisfied of its genuineness. 

Where, therefore, on an application to record 
such an agreement, supported by both the work- 
man and his employers, the registrar refused to 
record it on the ground of the inadequacy of the 
lump sum, and referred it to the county court 
judge, who refused to record it on the groimds, 
first, that the agreement was tainted by fraud ; 
secondly, that the lump sum was inadequate ; 
and, thirdly, that the agreement amoimtod to 
contracting out of the Act : — 

Meld, that both tho registrar and county 
court judge had exceeded the limits of their 
jxirisdiction, and that the agreement must bo 
recorded, 

MeM, also, that on the facts there was no 
evidence of fraud, and that no couiity court 
judge ought to find fraud when it had not been 


WOREMEH’S COMPENSATION (Gompensatienj 
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mggosted by tho opposite side and whoa the 
person fouaci giiiliy of fraud had had no oppor- 
tunity of dehniding him/.elL llcriKSoM -ij, 0 am- 
bekwell B. fl - C. A. 86 X, J. (E. B.) 558 ; 

[1917] W. 0. & Ins. Rep. 144 ^ 10 B. W. 0. C. 

400 ; 116 L. T. m 

Assess7m7it, 

Basis of cakiilat ion — Acer age weekly earn- 
ings^’' — Concurrent contracts of service — 
men's Conipensailon Act, 1906 (6 Edw. 7, c. 58), 
Sched. clauses 1 (5), and 2 («•)» (b). 

The applicant, who was injured by the acci- 
dentai fall ujwn him of a case of glass wliiic in 
the employmont of tho respondents, was 
admitted by them to be entitled to some 
y)ensation, but the amount of same -was in 
dispute. The average weekly earnings of tho 
applicant in the employment of the respon- 
dents themselves prior to the accident were 
226'., but the applicant, who iiad been "vvorkiug 
from time to time with other employers, ciaimed 
that the average sliouhl be calculated r>n the 
basis of his total earnings from ail his om]>loyers, 
and that the contracts with these otiier em- 
ployers were “ concurrent ” contracts : — 

Held, that there were no conuurreni con- 
tracts of service, and that the county court' 
judge was right in taking into consklera-tion 
only the payments earned from the respondents 
themselves. Peoeles v. The Belfast 8team- 
SHIF Go. - - c. A, (Ir.) 10 B. W. C. C. 496 : 

[1917] W. C. & Ins. Rep. 318 

Basis of calculation — Death — “ Employment 
by same employer ” — knterruptmis by absence. 
fro77i work due to illness — Workmen's Compema* 
lion Act, 1906 (6 Edw* 7, c. 58), Bched* 
pars, 1 {a) (i.), 2 (c). 

Employment by the same employer, as 
defined by par. 2 (c) of the First Schedule to tho 
Workmen’s Compensation Act, 1900, moans 
employment in the same grade, which is not 
interrupted by absence from work due to illness 
or any other unavoidable cause. 

Dictum of Oozens-Hardy M.R. in Pmy v. 
Wrig?d [1908] 1 K. B. 441 (at p. 453), that in 
determining the moaning of “ employment by 
the same employer ” interruptions duo to illness 
or any other unavoidable cause are to bo dis- 
regarded, overruled. 

Dictum of Fletcher Moulton L.J, (at p. 460) 
approved. 

A workman who died from an injury by 
accident arising out of and in tho course of his 
employment entered into tho employment of a 
firm as a carter more than three years before the 
injury, but during those three years he was 
absent from work from time to time for an 
aggregate period of six months. His absence 
for the greater part of the period was due to ill- 
ness or to accidental injury : — 

Eetd, upon the construction of par. 1 (a) (L) 
and par. 2 (c) of tho First Schedule, that ho waa 
not in the employment of tho same etnployor 
during the three years next preceding the injury 
from which he died, and, therefore, that the 
compensation payable to his dependants v/$s to 
be calculated, not upon the basis of his actnai 
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— eontlnned* 

carningf* during tbe three years, but npon the 
basis of bis average weekly earnings during the 
period of his actual employment since the last 
nriavoida ble interruption. 

Decision of tho 0. A. [1915] 3 K. B. 97 
reversed. (hiBENWoon v. Jossrii Nall & Go. 

H. E. (E.) [1917] A. C. 1 : 86 L. S. (K. B.) 

17 ; 1 1916] W. C. & Ins. Eep. 367 ; 

10 B. W. C. C. 0 ; 115 L. T. 723 ; 

[1016] W. N. 363 ; 33 T. I. E. 

43 ; 61 S. J. 54 

Coniinuily ofmnplopmnt — Sirilce — One week'' s 
ahsence froin work — Workmen, s Gompematmi 
Act, 1900 (0 Mdw. 7, c, 58), Sched, 2., par. 1 (a). 

A workman met with his death by accident 
on Mar. 10. 1916, while emj>loyed in a colliery 
belonging to the appellants. He had been in 
the omplojrment of the appellants for many 
jmars in tho same grade. On Jul. 12 a strike 
was declared by the miners as from Jul. 14. On 
Jill. 13 a Broelamation was made under the 
Munitions of War Act, 1915, the effect of which 
iras that any man taking part in a strike would 
bo guilty of an offence and liable to a fine. 
Notwithstanding the Proclamation the men, 
including the deceased, ceased work on Jul. 15, 
and remained out until tho 22nd, when the strike 
was ended by tho intervention of the Govern- 
ment and work was resumed under a fresh 
agreement dating back as from Jul. 15. On a 
claim for compensation by the man’s dependants 
under t.ho. Workmen’s Compensation Act, 
1906 

Held, that the abstention from work during 
the week of tho strike did not constitute a break 
in the employment, nor was it an “ absence from 
work due to illness or any other unavoidable 
cause ” within Sched. I,, par. 2 (c). 

Ifeldf therefore, that the compensation must, 
under ]>ar, 1 (o) (i) of the schedule, be calculated 
on the basis of tlie man’s actual earnings during 
tho three j^'can? next pre(!eding the accident. 

Jonmr. Ocean Oocil Co, [1899] 2 Q. B. 12 i 
di.sf in finished. Ptuce v. Gitest, Keen & 
Nettlefolps, Li>. - C. A. [1917] 1 K. B. 780 ; 

86 L. J. (K. B.) 662 ; [1917] W. C. & Ins. 

Bep. 157; 10 B. W. C, C. 203 ; 116 
L. T. 586 ; [1917] W. N. 83 ; 

33 T. L. E. 236; 61 S. J. 815 

Incapacity — Amount of weekly payment — 
Bcgnrd to he had to “ payment, allowance, or hem- 
jit"^ received from employer-^Fension payable in 
respect of incapacity out of fund partly provided 
by employer — Workmens Compensation Ad, 190b 
(0 Bdw. 7, c. 58), Bched, 1., clause 3. 

A fireman in tho service of the Manchester 
Corporation Fire Brigade met with an accident 
by which ho was permanently incapacitated. 
The corporation admitted their liability to pay 
compensatioii under the Workmen’s Compensa- 
tion Act, but coniendod that in fixing the amount 
of the weekly payment regard ought to be had 
to a pension to which the applicant was entitled* 
under the corporation superannuation scheme 
out of the fire brigade fund. This fund ■wa^^ 
provided partly by the dividends on an invested 
fund and partly by contributions of the men out 
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— coiitbmed. • 

of their pay, any deficiency being made up by the 
corporation out of the city rate. In %n arbitra- 
tion under the Act : — 

Held, that so far as tho pension was provided 
for by payments made by the corporation, it 
was “ payment, allowance, or benefit ” received 
from the employers which ought to be regarded 
in fixing the amount of tho weekly payment of 
compensation under Sched. I., clause 3, 

Dictum of Lord Loroburn in Gonsidme v. 
Mclnerney f 1916] 2 A. C. 162 explained. Watts 
V, Manchesteb Coepobation - - C. A. 

[1917] 1 K B. 791 ; 86 L. J. (K. B.) 669 ; 

[3917] W. C. & Ins. Eep, 161 ; 10 
B. W. C. C. 191 ; 116 L. T. 678 ; 
[1917] W. N. 84 ; 33 T. L, E. 238 

Incapacity — Possibility of superve^img mcapa- 
citif — Workman deprived of use of one eye by 
accident — Able to earn the same wages as before 
accident owing to abnormal state of the labour 
market — Suspensory order — Workmen’s Compen- 
sation Act, 1069, Sched. clauses 1 (b) and 16. 

A workman was deprived of the use of one 
eye by accident arising out of and in the course 
of his employment. The employers paid him 
compensation for nearly a year; they then 
ceased to make the weekly payments. The 
workman brought an arbitration. The arbi- 
trator found that at the cessation of payment 
tho workman was fit for work and had been 
invited to resume his former work, and that it 
was not proved that the workman’s earning 
capacity in the open market had been affected. 
The workman did not move for a suspensory 
order : — 

Held, that though in the present state of the 
labour market the workman might not have 
lost his earning capacity, in a normal market his 
wage-earning capacity might be impaired, and 
the case remitted to tho arbitrator to consider 
whether or not a suspensory order should be 
pronounced. 

Dempsey v. Caldwell Go,, 3914 S. C. 28. 
Mulligan v. Glasgow Coepoeation 

Ct. Sess. (Sc.) 10 B. W. 0. C. 475 ; [1917] 
W. €. & Ins. Eep. 312 

Partial incapacity — Mode of assessment — 
Workmen’s Compensation Act, 1908 (6 Edw. 7, 
c, 58), Sched. L, clause 3. 

Appeal from a decision of the C. A. [1017] 

1 IC. B. 450 reversing an award of the Nuneaton 
County Court judge under the Workmen’s Com- 
pensation Act, 1906. 

In Sept., 1915, the appellant, who was 
earning 355. a week as a coal-getter, lost an 
eye by an accident within the Act, and was 
paid 175. 62. a week by his employers, tho 
respondents. In Dec., 1915, he resumed work 
at 205. 5d. a u'eek, but was discharged by tho 
respondents in Feb., 19X6, whereupon he entered 
the service of another employer as a horse- 
driver at 305. a week, and applied for compen- 
'sation under the Act. 

' Tho respondents opposed the application 
on the ground that the appellant was no longer 
incapacitated from earning the same wages as 
before the accident. 
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The county court judge found that but for 
the accitlcufi the appellant would have earned 
S^. 07. a day at the coal face, and that ho could 
now earn as a packer 7s. Bd. a day, and ho 
aAvarded tho appellant Bs. a week. 

The 0. A. held that the appellant was not 
entitled to any compensation. 

Tho H, L. rcA^erscd tho decision of tho C. A. 
and restored the award of tho county court 
Judge. Hbathuote d. Haxjnchwood Ool- 
LIKUIES, Ln. - - H. I. (E.) [19171 W. 3Sf. 818 ; 

62 S. J. 53 

Parlial incafaciUj pom xvoah hmri mcon- 
neded toiih acddcnl — Workmeids Conipensatioti 
Acf, 1906, ScIipjL clause 3. 

In estimating the amount of compensation 
to which an injxired workman was entitled, the 
learned county court judge found that tho man’s 
capacity to earn was reduced to four-fifths of 
normal by reason of a condition of tlio heart 
unconnected with the accident. He subtracted 
the amount the man was able to cam, taking 
into consideration the reduced capacity owing 
to heart trouble, from the amount the man 
would have been earning but for the accident, 
and awarded compensation accordingly. In 
ascertaining the latter amount, howcAmr, he 
did not take into consideration the reduction 
of one-fifth due to the heart trouble : — 

Held, the amounts found by the judge were 
questions of fact from which there was no 
appeal, but the omission to deduct the one-fifth 
from both amounts was a slip, and the county 
court judge’s award should bo altered accord- 
ingly. Hoyland Bkick Go. v. Wabb 

C. A. 10 B. W. C. C. 327 

Quantum — Omission io make declaration of 
luibiliUj — Costs — Workmeids Compensation Act, 
Vm{BEdw. 7, C.B8). 

A man employed on a steam barge met with 
an accident on Jun. 12, 1916, and injured the 
index finger of his rfght hand. Ho had previ- 
ously injured tho remaining fingers of that hand. 
He received compensation at 15a. a week until 
Aug. 21, 1910, and signed receipts in which he 
accepted tho payments as being half his weekly 
earnings. On Aug. 21 the employers stopped 
tho payments of compensation, and on Sept. 21 
the workman commenced proceedings for com- 
pensation at the rate of H. a week. On Oct. 3 
the emploj^ers’ doctor saw the man, and found 
him to bo fit for work, and he was offered suitable 
work on Oct. 5. The employers paid 51. 5s. 
into Court with a denial of liability. The 
evidence as to wages was that tho Avorkman had 
received 1 14Z. in the year preceding tho accident, 
but was oxpoctod to employ a mate ; but the 
man said ho had been unable to got a mate since 
tho war started, and had run the bargo himself. 

The county court judge held that the proper 
rate of compensation Avas 15^. a Aveok, and 
awarded that sum for the period from Aug, 21 
to Oct, 5 ; but, as the employers had paid in 
suiEoient money to meet it, lie dismissed the 
application AvitSt costs. Subsequently he stated 
that he had inadvertantly overlooked the fact 
that the man*s other three fingers were injure. 
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and said that if he had remembered that, ho 
would have made a declaration of liability and 
no order as to costs. On hearing that, the 
emplo 5 ’'ers offered to submit to a declaration of 
liability and to pay tho costs uj) to tho date of 
the payment in, if they received the costs 
subsequent to that date. The Avorknian refused 
this offer : — 

Held, that the county court judge was justi- 
fied in aAA*arding compensation at tho rate of 1 5s. 
a Aveek, and that there must be a declaration of 
liability, but no costs either in tho comity court 
or the 0. A. West v. Hello wes, Mobtok & 
Claytost, Ln. - - . - C. A. [19171 

W. C. & Ins. Rep. 96 j 10 B. W. C. C. 120 

Raihoay passenger porter — Tips'^' sanc- 
tioned hij employers — Average loeckly earnings — 
Workmen's Compensation Act, 1906 (6 Edia. 7, 
c. 58), Sclied. L, pars. 1 (6), 2. 

In assessing the compensation payable to 
a ry. porter under the Workmen’s Gomjicn- 
sation Act, 1906, the Court is entitled to take 
into account, as part of hi« earnings, gratuities 
received by him from pa-;:scngers, Avherc t-hc 
system of giAung gratuities to porters is sanc- 
tioned by the ry. co. 

Decision of the C. A„ 86 L. J. (K. B.) 1006, 
affirmed. Gkeat Western By. Co. v. Helps 
H. I. (E.) [1917] W. N. 363 ; 

34 T. L. R, 118 ; 62 S. J, 120 

JRedemplion. 

“ Weekly payment" — Agreement to make 
weekly payment and provide other benefits — Work- 
man's right to review — Compensation. 
Act, 1906 (6 Edw. 7, c. 58), Eched, L, pars. 16, 17, 

Tho right to redeem a Aveckly payment 
conferred on an employer by par. 17 of ISciied. I. 
to tho Workmen’s Compensation Act, 1906, 
extends to every Aveeldy payment Avhich may 
be reviewed under par. 16, and is not limited 
to tho case where tho weekly payment is tho 
sum total of the compensation agreed upon or 
awarded. 

In 1910 a AVorkman met Avith an accident 
Avhich resulted in a broken ankle. His earnings 
prior to the accident Avere 1/. 16s. 4fi a w^ook. 
The employers paid him half wages until Oct., 
1913. In Oct., 1913, an agreement was made 
between tho employers and tho AA'orkman by 
Avhich the employers agreed (1.) to find him a 
house near the colliery ; (2.) to find him suitable 
light AA^ork at Avhich he could sit down ; (3.) to 
pay him 8s. lOd. a week compensation ; and (4.) 
to pay him Avages at a rat© Avhich would 
enable him to earn on an average ll. 7s. a 
Aveek. The Avorkman did not insist on tho first 
stipulation of the agreement, and had not found 
it necessary to insist on having work at which 
ho could sit down. The employers found him 
suitable work and paid him his AA^agos and tho 
8s. lOi. a week. In Nov., 1910, the employers 
applied to the county court judge, under par, 1 7 
of Sched. I. to the Workmen’s Compensation 
Act, 1906, that their liability therefor might be 
redeemed, on the footing that the incapacity 
was permanent. The county court judge by 
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liis award ^ found tjaat permanent incapacity 
was established to the extent of at least the 
weekly payment of 85. lOd., and ordered redemp- 
tion of that payment at a lump sum of 221L 6s., 

. but made a declaration that the redemption 
was without prejudice to the continuing validity 
of the remaining terms of the agreement, and 
also to any further liability of the employers to 
pay further compensation to the workman, if 
at any time it should be found that his capacity 
had been diminished below the average weekly 
earning capacity of H. 7s. 6d. in consequence of 
the old injury : — 

MeM, that the award must be set aside on 
the grounds (1.) that the county court judge 
had mot found that the incapacity was per- 
manent, and (2.) that, as an award must be 
final and conclusive, he had no jurisdiction to 
insert in it a declaration as to future liability. 

ffeld, also (Bankes L.J. dissenting), that the 
lOcf. a week was a “ weekly payment ” 
within par. 17, and notwithstanding that it 
formed part only of the compensation to which 
the workman was entitled under the Act, and 
that it was accordingly subject to redemption. 

Held, therefore, that the case must be 
remitted to the county court judge to determine 
whether the incapacity was permanent, and, 
if he came to the conclusion that it was not, 
then to award such a lump-sum as he thought 
fit ; but that before making such an award an 
opportunity ought to be afiorded the workman, 
if he deemed the weekly payment inadequate, 
of applying to review under par. 16. Oablton 
Main Colliery Co. v. Clawley - - C. A. 

[1917] 2 K B. 691 ; 86 L. J. (K. B.) 1294 ; 

[1917] W. C. & Ins. Eep. 256 ; 10 B. W. 

C, C. 324 ; 117 B. T. 324 ; [1917] W. K. 

213 ; S3 T. B. E. 448 ; 61 S. J. 629 

Review. 

Award finding condition dm to accident — 
Afplicatwn for review alleging condition due to 
disease — No change of circumstances — Work- 
i;^m''^‘'H^^en6€dion Act, 1906 (6 Edw. 7, c. 58), 
'Hched. L, par. 16. 

In 1915 a boy claimed 12^. 6d. a week com- 
pensation for a fractured 14 p caused by accident 
in his employment^ alleging total incapacity. 
The employer^j^iEWimd the incapacity and dis- 
puted claimed, but consented to an 

awWiT^m^76'. 6d. a week. At the hearing a 
doctor gave evidence for the employers that the 
boy was suffering from coxa vara as the result 
of rickets. The county court judge awarded 
the boy 12^. 6d. a week. In 1917 the employers 
applied to review on the ground that the boy 
was not now suffering from the effects of the 
ai^dent. At the hearing the same doctor gave 
the slame evidence as he did in 1915. The 
arbitrate)!?, loused to review on the ground that 
he was beihjg wked to find that the boy was 
«luffering from coxa vara due to rickets, when 
by the award of 1915 it had been decided that 
he was suffering from coxa vara due to acci- 
dent : — 

Held, that the arbitrator was right, as the 
same issue was raised by the application to 
C.C.D. 


W CASEis! 

W0EKMEK»S COMBEirSATIOlSr (Compensation) 

— continued. # 

review which had been decided by the award, 
and there had been no change of tocumstances 
since the award. Linthorpe Binslale Smelt- 
ma Co. V. Hoy - C. A, 86 B. J. (K. B.) 995 ,* 

[1917] W. C, & Ins. Eep. 212 ; 10 B. W. C. C. 

350 ; 117 B. T. 234 

Incapacity for physical work — ’‘‘‘Suitable 
employment ” — Offer to find by employers — Earn- 
ing capacity of workman — Workmen’s Compensa- 
tion Act, 1906 (6 Edio. 7, c. 58), Sched. 1., par. 3. 

A workman met with an accident in Mar., 
1915, in the course of his employment, which 
incapacitated him from doing physical work, and 
weekly compensation was paid to him by his 
employers under an agreement filed in the Court. 
In Bee., 1915, the employers offered him superin- 
tending work in their factory vuthout physical 
work, at his old rate of wages, which was refused 
by the workman. The employers applied for 
review and diminution of the weekly payment. 
It appeared that the offer previously made by 
the employers had been withdravm, but at the 
hearing the employers’ counsel renewed the offer 
to give the man superintending work at his 
former rate of wages. The county court judge 
found that the work which had been offered to 
the man was suitable employment for him to do, 
but that he had no earning capacity in the open 
market, and, overlooking the offer made on the 
employers’ behalf, refused to diminish the • 
weekly payment : — 

Held, that the judge should not have disre- 
garded the offer by the employers to find the 
workman suitable employment at his former 
rate of wages, and that the ease must go hack to 
him to be reconsidered. Jenkinson v. B. 
Steiner & Co. - - - - 0. A. [1917] 

W. C. & Ins. Eep. 104 

Minor workman — Compensation paid at rate 
fixed by agreement doivn to Apr. 11, 1916 — bind- 
ing by arbitrator that workman had attained full 
earning capacity at date of accident — Einding that 
owing solely to a general rise of wages workman 
could have earned a larger wage at date of review 
than at date of accident — Workmen’s Compensa- 
tion Act, 1906 (8 Edw. 7, c. 58), Sched. I., par. 16. 

Held, that the fact that the workman had 
attained full earning capacity at the date of the 
accident did not per se deprive him of the benefit 
of the proviso contained in par. 16 of Sched. I. 
of the stattite, and that the arbitrator was 
entitled in his discretion to give or deny effect 
to the proviso in view of the whole circumstances 
of the case. Quinn v. John Watson, Ln. 
Burke v. Wilsons and Clyde Coal Go. 

Ct. Sess. (Se.) [1917] W. C. & Ins. Eep. 57 ; 

10 B. W. C. 0. 422 

New trial — Injury by ctccident — Plaim's 
helper^Loss of an eye — Incapacity for work — 
Conflicting medical evidence — Private examina- 
tion by arbitrator of workman physically, and also 
as to his symptoms — Award based on arbitrator’s 
own view — Workmenfs Compensation Act, 1906 
(6 Edw. 1, c. 58). 

A plater’s helper lost an eye by accident in 
his employment. liability was admitted, and 
full compensation for total incapacity paid for a 

K 
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■WOUKMEH’S COMTEHSAXIOK (Compensation) 

— eoTi^inued, 

time, when the employers applied to review and 
terminate ot diminish the compensation. The 
arbitrator, after hearing conflicting medical 
evidence, examined the man alone in his private 
room — not only physically, hut also as to liis 
symptoms — and then gave judgment against 
the employers, 'basing it, not upon the medical 
evidence, but upon his own view that the man’s 
account of his symptoms was genuine ; — 

Held, that there must be a new trial. Sable’s 
SH iPBXJiLDmo Enoineebing Co. V. Walkeb 
C. A. [1917] W. C. & Ins. Eep. 64 ; 

10 B. W. C. C. 73 

Fariial incapacity — Weekly payments^ — 
General rise in wages in worhmards trade since 
date of disablement — Workmen's Compensation 
Act, 1906 (6 Bdw, 7, c. 58), Sched, par. 3. 

Held, that the arbitrator was entitled to take 
the general rise of wages into account in fixing 
the amount of the weekly payment. Woodileb 
Coal and Coke Co. v. M‘Nbill - Ct, Sess. (Sc.) 

[1917] W. C. & Ins. Eep. 129 ; 

10 B. W. C. C. 454 ; 62 S. J. 7 

Affirmed on appeal - - - H. L. (Sc.) 

[1917] W. ir. 296 ; 34 T. I. E. 10 

Weekly payment — Application to review — 
Change of circumstances — WorkfmerCs Compen^ 
sation Act, 1906 (6 Bdw, 7, c, 68), Sched. L, 
clauses 3, 16. 

Upon an application to review a weekly 
payment in a case of partial incapacity under 
Sched. I., clause 16, of the Workmen’s Compen- 
sation Act, 1906, the fact that since the last 
award there has been a substantial alteration 



Injury to workmen — Subsequent alteration of 
rules — Change in rate of compensation claim hy 
workman for compensation under new rules — 
Workmen^ s Compensation Ac% 1906 (6 Edw. 7, 
c. 58), s. 3. 

A workman employed at a colliery was totally 
incapacitated for work owing to an accident at 
the colliery on Jun. 12, 1912. At the date of 
Ms accident a contracting-out scheme, consti- 
tuted according to the provisions of s. 3 of the 
Workmen’s Compensation Act, 1906, was in 
force at the colliery, under which compensation 
was payable to workmen injured by accidents. 
In Jun., 1913, the rules of the contracting-out 
scheme were altered, the rate of compensation 
being substantially increased. The workman 
claimed to be paid compensation under the re- 
vised rules at the increased rate r*— 


WOEKMEN’S COMBEHSATION (Coutracting- 
out Bcliim.e)~--co'iMnued, 

Held, that the workman was entitled to bo 
paid compensation in accordance with the rate 
provided in the revised rules as from the date 
when such rules came into operation. Beabd 
V , Committee oe Management oe Oontracting- 
otFT Scheme oe West Yorkshibe Collieries 
OE J. & J. Charlesworth, Ld. - Bailhache J. 

[1917] W. C. & Ins. Eep. 222 

“ Scheme .... suhstituted for Provisions of 
Act” — Workman subject to scheme — Compensa- 
tion awarded under scheme — Jurisdiction of 
county court — Workmens Compensation Act, 
1906, s. 3, sub-s. 1. 

A workman, having entered into an agree 
ment with the Admiralty subjecting hims^ to 
the conditions of an authorized scheme for 
compensation in lien of the provisions of the 
Act, was injured and awarded compensation 
under the scheme. He then sought to withdraw 
from the scheme, and applied for arbitration 
under the Act. The county court judge dis- 
missed the application on the ground that he 
had no jurisdiction to hear it : — r 

Held, the decision of the county court judge 
was correct. Barton v. Lords Commbs. of 
THE Admiralty - C. A. 10 B. W. 0. C. S14 

Costs. 

See above, Compensatxan, col. 507. 

Full particulars of result of accident not given 
— Award for applicant — Employers <^lege they 
were misled — Applicant ordered to pay costs — 
Discretion as to costs not judicially exercised — 
Workmen's Compensation Act, 1906, Sched. 11., 
par. 7. 

A workgirl met with an accident on Aug. 17 

1916, whereby her hand was severely injured. 
The employers paid compensation up to Jan. 17, 

1917. Then, when the doctor reported that she 
was fit for some kinds of light work, the em- 
j^ojrers stopped paying compensation. Snb- 

her finger had to be amputated, and 
other ^ 'iMil^ iiBip^ati ons had to be performed. 
She did not irnffll^ip^i^Mtor of this, and 
these things were not givSTte^-'^fehie^, particulars. 
But the correspondence showed that the respon- 
dents were informed that her hand was in a 
serious condition, and that her own doctor and 
the infirmary doctor were of opinion that the 
girl was not able to undertake light work. The 
connty court judge awarded for the applicant, 
but found that the employers had been misled, 
and ordered the applicant to pay the costs of 
the county court hearing » !**». 

Held, that the judge’s discretion as to costs 
had not been exercised judicially, and the order 
as to costs must be set aside. Dawoett 
Haley & Sons - C. A. 10 B. W. C. C. 381 

Declaration of liability. 

See above, Compensation, col. 607. 

Dependants. 

Death by accident — Daughter of deceased work- 
man — Keeping house for parent — Dependency — 
Total or partial — Capacity of applicant to main- 
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WOEKMEHr»S GOMPENSATIOE (Dependants)— 

continued. 


WOBKMEHT’S COMPENSATION (Dependants)— 

continued, ^ 


tain herself — Worhmen^s Oomfensation Act, 1906 
(6 JSdw. 7, c, 58), 8ched. par, 1 (a). 

The applicant claimed compensation as sole 
dependant of lier father, who was killed by 
accident at the respondents’ colliery. Nine 
years before her father’s death the applicant, 
who was then in domestic service, left her situa- 
tion to go home and nurse her mother. The 
mother died a year afterwards, and the applicant 
then remained at home to keep her father’s 
house. He clothed and provided her with 
board and lodging and gave her pocket money. 
She was a strong, healthy woman, and the 
county court judge, being of opinion that she was 
able to maintain herself by her own work and 
that her father’s earnings were not therefore the 
sole source to which she could have looked for 
maintenance either at the time of his death or 
during the time when she kept his house, held 
that she was only a partial dependant, and 
awarded her compensation on that footing : — 

Held, on appeal, that it was irrelevant to 
consider whether the applicant could have sup- 
orted herself. She was in fact, at the time of 
er father’s death, totally dependent on his 
earnings. 

Moyes v. William Dixon, Id, (1905) 42 
S. L. E. 319 followed. Simms v, Lilleshall 
Coal Co. - - « C. A. [1917] 2 K B. 368 ; 

86 D. J. (K. B ) 966 ; [1917] W. C. & Ins, 
Eep. 218 ; 10 B. W. C. C. 321 ; 117 
L. T. 231 ; [1917] W. N. 171 


giving him IL a month for its ma^ptehance, and 
the widow 3^. a mouth for her maintenance : — 

Held, that the arbitrator had no power under 
the Workmen’s Compensation Act, 1906, to 
make any order depriving its statutory guardian 
of the custody of an infant, and that the sum 
must be apportioned between the dependants. 
Elemutg V, Eobubite Co. - - C. A. [1917] 

W, C. & Ins. Eep. 82 ; 10 B. W, 0. C. 176 

Employment. 

Contract to pay benefit to workman in master* s 
employment at certain dfaie — Workman at that date 
absent from work and receiving compensation for 
injury — Termination of employment — Workmen's 
\ Compensation Act, 1906 {QBdw, 7, c. 58). 

The fact that a workman stays away from 
work and receives compensation from his em- 
ployers during temporary incapacity for work 
resulting from injury received by him during the 
course of his employment does not of itself 
terminate the employment, even though the 
contract of employment is merely at will. 

Decision of Div. Ct. (Lush and Eowlatt JJ.) 
[1916] 1 K. B. 906 affirmed. Wabbueton am 
Anotheb®. Co-opebative Wholesale Society, 
Ld. . G. A. [1917] 1 K. B. 663 ; 86 L. 1. (K. B.) 
629 ; [1917] W, C. & Ins. Eep. 124 ; 10 
B. W. C. C. 93 ; 116 I. T. 107 ; [1917] 
W.N.11;33T.L.E.124; 

61 S. J. 146 

Evidence. 


PaMal dependency — Claim by parent- 
Amount of assessnunt — Services rendered by 
deceased to applicant, 

A boy of foiuteen years of age was fatally 
injured by an accident arising out of and in the 
course of his employment. He was employed 
during four months of the year at the rate of 
7s, a week plus his dinner and tea, and he handed 
over all his earnings to his mother, the applicant, 
who was a small farmer. The coxmfy court 
judge found that the mother and brothers and 
sisters the deceased weagijha rtiaily dependent 
oh h.im, and he aii#W^^0Z. compensation 
to be apportioned-^mongst them : — 

Held, that at the time of the accident there 
was partial dependency; that the Court was 
not precluded by lai^ from taking into con- 
sideration thpii«i^®tom of the country that boys 
of hhe the deceased usually assisted in 

farm work on their parents’ holdings ; and that 
so long as the county court judge had given an 
amount within the maximum, the C. A. had no 
rietht to inquire into the quantum of the award. 
Healy t;. Ebilly - C. A. (Ir.) [1917] 2 1. E. 446 


Sum paid into Court as compensation for death 
of luprkman — Apportionment between dependants 
— Cu^^, of infant child — W orkmen*s Compensa- 
tion Acti 1 W (6 Ddw, 7, c. 68), Sched. I., clauses 5, 
8,9. 

A sum of money was paid into Court as 
compensation for the death of a workman. 
There were only two dependants— the widow 
and an infant child. The arbitrator, without 
apportioning the sum, made an order giving the 
custody of the child to its grandfa^er, and 


See above. Accident — Evidence, col. 

496. 

Indemnity. 

— Negligence — ^Dock. 

See Negligence, col. 285. 

— Request by sbipo-roers to charter^ to 

unload cargo— Accident to obarteiers’ 

servant. 

See Indemnity, col, 197. 

Industrial Disease. 

Nystagmus— Inability to recur — Report of 
medical referee — Wwkmen^s Compensation Act, 
1906 (6 Hdw. 7, c, 58), ss, 1, 8 ; Sched, L, par, 16. 

A miner in 1913 contracted nystagmus, an 
industrial disease, in the course of his employ- 
ment, and was awarded weekly compensation. 
In 1916 the employers applied for termination 
of the weeMy payment on the ground that the 
man had completely recovered from nystagmus. 
He was examined by the medical referee, who 
reported that he had completely recovered from 
nystagmus and his vision was normal, but that 
he had not recovered from blepharosj^m, and 
that this was a strong indication that if he were 
to resume underground work the nystagmus 
would return. The county court judge upon 
this report found that the man was liable to a 
return of nystagmus, and, the man being able to 
do work above ground, diminished the com- 
pensation. The employers appealed, and con- 
tended that on the m^cal referee’s certificate 
the weekly payment should have been ter- 
minated : — 
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WOSKMEH’S GOMPEHSATIOH (Industrial 
“^Bigeasifi) — conthmed. 

Beld^ that the award of the jiKlge w*as not 
justilied by tTic medical referee’s certiiicate, and 
that there must be a new tiial of the ease. 
CllOSLEY COLLIEUY Oo. V. BOLTON - C. A. 

[1916] W. C. & Ins. Eep. 329 

Medical Assessor. 

Accident ’’ — Death from yeriiojiitU — Con- 
diiion consisfeni loith death due to natural causes — 

evidence of accident — Ofinion of doctors — 
Function of medical assessor — Worhnois Com- 
pensation Act, 1906, s. 1, suh-s, 1. 

In an arbitration before a judge sitting with 
a medical assessor, two doctors gave evidence 
describing the condition of the deceased, which 
showed that death was due to peritonitis. They 
also stated, as their medical opinion, that the 
man’s condition was due to some external 
violence, such as a blow. There was, in fact, 
no direct evidence that death was due to an 
accident. The medical assessor advised the 
judge that all the symptoms which had been 
spoken to in evidence were equally consistent 
vdth death from natural causes. The judge 
accepted the opinion of the medical assessor 
and dismissed the application for compensation 
on the ground that there was no evidence of 
any accident : — 

Held, that the judge was entitled (but not 
bound) to accept the view expressed by the 
medicai assessor, and having done so, was 
perfectly justified, in this case, in dismissing 
the application. Oakpe^ster v. Wandsworth 
B. C. - C. A. 10 B. W. C. G, 340 ; 117 L T. 1S3 

Burdeii of proof — Incapacity resulting from 
mcideni — Accident to scalp of head — Supervening 
insanity — 07ius of proof — insanity supervening 
while workman still incapacitated for ivork as 
result of injury — Finding by arbitrator that the 
workman had failed to prove that the insanity v:as 
due to the accident — Worhme^ds Compensation 
Act, 1906 (6 Fdw, 7, c. 58), s, 1, S7ib-s, 1, and 
Sched. clause 1 (6), 

Held, that the onus lay on the workman to 
prove that the incapacity resulting from in- 
sanity was due to the accident, and that accord- 
ingly he was not entitled to compensation. 
Brownlee t?. Ooltness Iron Co. - Ct. Sess. (Sc.) 

[1917] W. C. & Ins. Bep. 285 , 
lOB. W. C. C. 462 

Workman injured by slate falling from 
employer's building on left foot — Sock stuck in 
wotmd — Blood-poisoning — Death — Medical 
assessor's opinion on cause of death — Work7ne7ds 
Co7npe7i8aiion Act, 1906, Sched, cZfn^acl (a). 

A Avorkman while at work was injured by 
a slate which loll from a building of Ms employers 
upon his left foot. His sock stuck in the wound 
in his foot caused by the slate. He was able to 
resume work, but a few days later became ill 
apparently from blood-poisoning, and died the 
tenth day after the accident. The wound on 
the foot had healed up. A post-mortem exami- 
nation was made, which in the opinion of the 
surgeon who performed the examination did 
not establish any connection between the injury 
to the foot and the cause of death, muco-pus of 


WOBKMEH’S COMPENSATIOH (Medical Asses- 
sor) — continued 

the lungs. The medical assessor stated that in 
his opinion the death was explicable on the 
evidence relative to the accident, and that the 
accident was inferentiaily a contributory cause 
of the death : — 

Held, that there was evidence upon which 
it could competently be found that the death 
of the workman was caused by the accident to 
his left foot. 

Observations per the Lord President on the 
functions of a medical assessor. Connelly r. 
Alexander Cross & Sons, Ld. 

Ct. Sess. (Sc.) 10 B. W. C. C. 436 ; 

[1917] W. C. & Ins. Bep. 119 


^ Medical Beferee. 

Question .... settled by agreement " — 
Parties agree to submit to decision of medical 
referee — Dissatisfied worhna7i applies for a7’bitra- 
tion — J 7idge dmnisses case on referee's report loith- 
out hearing ‘medical evidence — Com- 
pensation Act, 1906, s. 1, suh-s. 3. 

A dispute arose as to whether a workman 
vith an injured eye was fit for work ; proceed- 
ings were commenced, and then the parties 
agreed in writing to submit the question to a 
medical referee and abide by his decision. On 
receiving the report the workman was dissatis- 
iied, and applied to the judge, who dismissed 
tho case on the report of the moflieal referee, and 
refused to hear medical evidence tOiiderod by tho 
I workman : — 

I Held, the application had been properly 
dismissed. IlENSirALL t’. Spencer 

C. A. 10 B. W. 0. C. 164 ; [1917] W. 0. & 
Ins. Bep. 233 

Hew Trial. 

See above. Compensation, col. 510. 

Hotice of Claim. 

See above, Accident-Claim — Hotice, 

, col. 494, 


Becerdnd Agreement. 

See above, (SSupafiation, col. 592. 


Eemedies. 

Eynployer insured — Both insurance compa7iy 
and employer in liquidation — Insurance co'mpany 
first to go into liquidation — Right of proof for 
co7npensatio7i — Liability of ins%i7'ance company — 
Contimied liability of e7nployer — Co7npa7iy — • 
Winding-up — Work7nen's Compensation Act, 
1906 (6 Edw. 7, c. 58), a. 5, suh-ss, 1, 2, 3, 5. 

The effect of s. 5 of the Workmen’s Oom- 
: pensation Act, 1906, is that, where an employer 
has entered into a contract with any insurers in 
respect of any liability under the Act, in tho 
event of tho employer becoming bankru}>t, or, 
being a co., having commenced to bo wound up, 
the claim of the workman is against the insurers 
only, whether in liquidation or not. Ho has no 
right to prove in the bankruptcy or liquidation 
of the employer, except in tho case provided for 
by sub-s. 2, which applies only when the insur- 
ance does not cover the whole of tho employer’s 
liability. It makes no difference that' the 
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WOKKMIH’S COMFEFSATIOH (Eemedies) 
etmtinued. 

iiiBurers iiavo goxio into liquiclaiion before the 
bankruptcy or liquidation of the employer. 

In re Fethich, Fix <j& Co, [1915J i Oh. 2(> 
folio wed. In re Benishaw Iron Go. Claims 
OR Stothard and Wilson - Ifeville J. [1917] 
1 Ch. 199 ; 86 I. J. (Ch.) 190 ; 10 B. W. 0. C. 20 ; 

115 L. T. 755; [1916] W. N. 387 j 61 S. J. 147 

Suspensory Award. 

See above, Arbitration, col. 501. 

Workman. 

Contract of service— Go7itrol — Expert well- 
sinker — Worknmi's Compensation Act, 190G 
(6 Edtv, 7, c. 58), 13. 

The applicant, who held himself out to the 
public as an expert welhsinker, entered into an 
agreement with the respondent to sink a well 
for him. All the tackle was supplied by the 
applicant, who during the course of the opera- 
tions was in no way subject to the control of the 
respondent. The applicant was paid 85. a day 
in addition to his board, and he employed an 
assistant to whom he paid 35, a day. Having 
met with an accident at the work, the applicant 
claimed compensation. The county court j udge 
found that there was no contract of service 
between the applicant and the respondent : — 

Held, that as a matter of law the Court was 
not bound, on the evidence, to iind that the 
applicantr \Tas a servant of the respondent. 
HnaHRS V. QiriNN - C. A. (Ir.) [1917] 2 1. B. 442 

Injury by accident — Coni'pensation — Con- 
tract of service ” — Illegal contract — Boy employed 
as canal boatman — Hows of employment — Em- 
ployment of Children Act, Edw,l, c. 45), 

5 . 3 — Contra ventio n — Workmen^ s Com pensa Ho n 
Act, 1906 (6 Edw* 7, c. 58), 5 13. 

If the contract under which a workman is 
employed is illegal, it is not a contract fori 
service within s. 13 of the Workmen’s Compen- j 
sat ion Act, 1906. 

Kemp V. Lewis [1915J 3 K. B. 543 followed. 
Fodotnby v» Txjrtok C. A. 

[1917] W. 353 ; 34 T. I. K. 103 

liemuneraiion — liemuneration exceeding 2501, 
a year — Contract for less than a year — Probable 
average earnings for rest of year less than earnings 
under contract — Workmen's Gompemation Act, 
mOiOEdw. 7, C.5S), 5. 13. 

In order to bring a man mthin the exception 
in the definition of a workman in s. 13 of the 
Workmen’s Compensation Act, 1906, — “ ‘ Work- 
man ’ docs not include any person employed 
otherwise than bj^ way of manual labour whose 
remuneration exceeds two hundred and fifty 
pounds a year ” — ^it must be shown that he was 
at the date of the accident entitled to remunera- 
tion of more than that amount under a contract 
of service, which contract, unless determined by 
notice or other extraneous fact, w^ould continue 


WOEKMEl'S GOMPEHSATIOH (Worknan)— 
continued, 

in force for a year. Guifrxth v? Fenrryn 
Castle (Owners) - C. A. [1917] 1 K. B. 474 ; 
86 L. J. (K. B.) 449 j [1917] W. C. & Ins. Eep. 
115 J 10 B. W. C. C. Ill ; 116 I. T. 169 ; 

[1917] W. H. 11 

WOEKS — Stoppage of by Minister of Munitions. 
Bee Contract, col. 108. 

WEECX — Receiver of Wreck — Right of police, to 
prosecute — Powers of Board of Trade — Criminal 
km — Practice, 

The right to prosecute for taking possession 
of wreck, and unlawfully failing to deliver the 
same to the Receiver of Wreck under s. 518 {h] 
of the Merchant Shipping Act, 1894 (57 & 08 
Viet. c. 60), is not confined to the Board of 
Trade or their officers. 

An officer of police can prosecute in such 
a case without any authorization from the 
Board of Trade. Bowling v, Griffin 

Biv. Ct. (Ir.) [1917] 2 I. E. 609 

WBIT — Service out of the jurisdiction — Claim 
for poor rate, ^vrban imp'ovement rate, mid sank 
tary rate — Obligation affecting land — Contract 
made or entered into loithhi the jurisdiction — 
Practice — 0, A7., r, 1, siib-ss, (6) and (f). 

The Kiiliney U, D. C. having applied, under 
0. XL, r. 1, of the R. S. 0., for liberty to serve 
out of the jurisdiction a writ for the recovery 
of poor rate, urban improvement rate, anS 
sanitary rate from the intended defts, : — 
Held by the C. A., affirming the K. B. B., 
that the claim was not one either in respect of 
an obligation afiecting lands, or under an 
Imxffied contract made or entered into within 
the jurisdiction, and that the application should 
be refused. In re The Killinby U. B. C. v, 
Kirkwood and Moorhead - - - C. A. 

[1917.] 2 I. E. 614 

WEITIK 6r — Contract. 

Bee Landlord and Tenant, col. 249, 
and Sale of Goods, col. 369. 

WEOE'G — Party taking advantage of his own 
Bee Contract, col. 113. 

YACHT — Enemy — “ Navire de commerce ” — 
Hague Convention. 

Bee Prize Court, col 326. 

YEAE TO YEAE — ^Tenancy from. 

Bee Landlord and Tenant, col. 241, 

YEW TEEES — Overhanging — Cattle eating 
leaves. 

Bee Nuisance, col. 291. 

2EPPELIH — Eire caused by bomb from. 

Sm Insurance (Pike), col 202, and. 
Landlord and Tenant, col 245. 
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THE INCORPORATED COUNCIL OF LAW REP0RTIN6 
FOR ENGLAND AND WALES. 

The Subscription List for the year 1918 will 
be CLOSED on Thursday, SBth February, 1 91 8, 

after which date the price of the Law Eeports (unbound) wull ^be 
^4 14s. 6d. and the prices for Binding, d’C., ■will be raised.® 

The Council undertake the binding of their publications. The 
Secretary -will be pleased to give an estimatei for any particular style 
of binding desired by a subscriber. 

The back years of the Law Eeports, since 1890, and of the Indian 
Appeals, since 1874, may be obtained on application to the Secretary. 
The Weekly Notes for 1891, 1892, 1894, 1900 to 1907, 1909, 1911 and 
1914 are out of print. 

The Subscription List for 1918 is now open. 

THE LAW REPORTS, 1918 

(including StatMtes, Weekly Notes, and Complete Current Digest). 

ENTIRE SERIES UNBOUND I 4 0 

„ „ BOUND in CLOTH (except the Current Digest) 5 10 0 

„ „ Current Digest unbound, Weekly Notes bound in 

CLOTH* and 

Law Eeports and Statutes, in HALF CALF ...680 

„ „ „ HALF MOROCCO 6 17 0 

„ „ „ „ WHOLE CALF ... 7 2 0 

„ „ „ „ WHOLE MOROCCO 7 10 0 

* Any subscriber desiring to have his Weekly Notea bound otherwise than in cloth or not to have 
them bound should apply to the Secretary for terms. 

The publications will be delivered to subscribers in unbound 
parts as issued, to be returned to the Council to be bound, when the 
volumes are complete. 

A suhscnler when paying his subscription should notify the Secretary 
if he does not wish to receive his Eeports until after they have been bound. 

All subscriptions must be prepaid, and (unless a Bankers’ Order 
has been given) should be remitted direct to the Secretary as early 
as possible. 

Cheques and Money Orders should be made payable to the 
Council and crossed “ & Co., not negotiable.” Bankers Commission 

must be added to the amount of the Subscription, in case of every remittance 
from Ireland, Scotland, the Isle of Man, the Channel Islands arid Abroad, 
unless the remittan ce is made payable in London . 

The cost of the carriage of all parts published before the receipt 
of the subscription must be paid by the subscriber. 
OOMMUNIOATIONS should be addressed to the Secretary, 

P. NOBLE FAWCETT, Esq., 

10, Old Square, Lincoln’s Inn, London, W.C. 2 
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